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HARERA

1. The present cumpLaI;.datej 06.04.2022_ has
complainant;"allt;ttﬁﬁé

been filed by the

:clgr‘ts ction 81 of the'Real Estate (Regulation

and Development) Act, 2016 (in short, the Act) read with rule 28 of the

Haryana Real Estate (Regulation and Development) Rules, 2017 (in
short, the Rules) for violation of section 11(4)(a) of the Act wherein it

is inter alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provision of the
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Act or the Rules and regulations made thereunder or to the allottees as

per the agreement for sale executed inter se.
A. Unitand project related details

2. The particulars of unit details, sale consideration, the amount paid by

the complainants, date of proposed handing over the possession, delay

period, if any,

have been detailed in the following tabular form:

S.N.

—

Particulars Details
1. Name of the project <. }Pr -“-F’ Soho Tower”, Sector 67,
| Gurugram, Haryana
Nature of the proj Ar Hm
2. Project area ‘? ﬁf 456
3 Registered/ f _
registered
4. | Nature of the ptoje | Gre
5. |DpTCp llcense |72
6. | License holder ‘Q& ~
7. | Unitno. _ Leaid 01 .
. = t 3A on 2 _‘_ of complaint)
8. |Unit admm@U Q lmw
| ipe no'37 of complaint)
9. Date of execution of flat 08.06.2010
buyer agreement (On page no. 35 of complaint)
10. | Possession clause 15. Possession
That the possession of the said
premises is proposed to be delivered
by the DEVELOPER to ALLOTTEE(S)
within Three years from the date of
this Agreement. If the completion of the |
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said Building is delayed by reason of
non-availability of steel and/or cement
or other building materials, or water
supply or electric power or slow down,
strike or due to a dispute with the
construction agency employed by the
DEVELOPER, lock out or civil commotion
or by reason of war of enemy action or
terrorist action or earthquake or any act
of God or non-delivery of possession is
as a result of any Act, Notice, Order, Rule
or- Notification  of the Government
and/or any other Public or Competent
*‘“ Hority or due to delay in action of
;'ﬁ?s“ﬁ / zoning plans/grant of
3 g- letion occupation certificate by any
i

4\‘ { Competer Authority or for any other

‘? | reason’ ‘beyon the control of the
& 1 shall be
§' “I{"entitled to exte ﬁ n of time for delivery
of posséssion ‘of ﬂe said premises. The

T:E\ | DEVELOPER as- a result of such a
v ~ | contingency arising, reserves the right to
¢ | |alter or van ' he terms and conditions of
6\5‘ ' I it jor if the circumstances

i.a DEVELOPER may suspend

11, |Due date f-pffer

possession [[‘,alculated from the date of
agreement)

12. | Total sale consideration | Rs. 19,99,725/-
(As per page no. 37 of complaint)

13. | Total amount paid by | Rs. 23,42,475/-
the

As alleged by the complainant
complainant ( i P )

14, | Occupation Certificate llB.D?.ZDl‘? (as admitted by tlw:_J
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respondent, page 5 of reply)

15. | Offer of possession 24.07.2017 (as admitted by the
respondent, page 5 of reply)

Facts of the complaint

The complainants have made the following submissions: -
That the complainant booked a unit in project “Precision SOHO Tower”
at Sector 67, Gurugram. The initia nking amount of Rs. 4,00,000/-

632 on 6% floor admedsuring

Rs. 19,99,725 /- agdinst whichithey paic of Rs. 23,42,475/-.

¥ r-e.lhI "ﬂ’ '
That as per clause;15 of th'e aér -. ment, the” possession of the said

premises was proposed t deli e d b e respondent to the
allottee within three ’ aé of buyer agreement.
Therefore, the comp ﬁe possession of the said

unit by 08.06.2013, WIH}E on the part of the

respondent, has e the complainants even till
" HARERA

That on 22.03.20 e&eu’ﬂemanding additional
payment over :R? above iieyamnunt payahle under the buyer
agreement from the complainants labelling it as “Payment demand at
the time of possession”. The said letter informed the complainants that
the construction work of their block is going as per schedule and a
payment of Rs. 4,87,53/- was due to be paid by the complainant no. 1

for the month of June 2015. This was the final payment asked by the

respondent wherein the respondent had increased the amount
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payable by Rs. 79,989/- on account of alleged increase in super area of
the said premises, without giving any justification as to how the super
area has been increased. Additionally, the respondent also demanded
an amount of Rs. 2,19,600/- without offering possession even by then
under the heads as mentioned below:
i. Maintenance Security amounting to Rs. 54,600/-
ii Electrification charges amounting to Rs. 50,000/-
iii Prepaid meter ca_r_ijL
10,000/- ”@«f
v Security against VAT.@5% amounting to Rs. 1,05,000/-
That all the abnve—mp(';i]bd AMOL nt ged by the respondent from
gée /)E- : . *' ed or \ ed or even mentioned
parties-ha ﬁri into. There was no
s ntFi.q d Eﬁﬁnding all the above
§H’§§ of the letter stated,
) sﬁg& on”. Even though, the

dépositor charges amounting to Rs.
g o i |

the complainants w

in the buyer ag

justification giv

possession was not e complainants, still the

yanded over:
respondent dem tR& mmade by 30.06.2015.
thereafter the complai El it including payment of
increased super area and er/demand letters of th
EAER AR

respondent, to avoid interest@ per annum for any delayed
payment.

That the complainants were perplexed that while the aforesaid
demand letter mentioned office space number 632, the account
statement annexed to the said letter mentioned office space number
632/623 (new). No information whatsoever was provided to the

complainants that the respondent is changing the office space number
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allotted to the complainants. However, the final receipt dated
26.06.2015 issued by the respondent mentioned the correct and
original office space number 632.

V1. That the complainants sent e-mails to the respondent informing it
about the delay in handing over the possession of the said premises to
the complainants and requesting the respondent to give the
possession of the premises in lieu of the full and final payments which
had already been made by t,hiq com nants Since the possession was
not offered and the suhseqﬁ #}F 1 ﬁﬁ’f?

Y .‘t ¥

523 (new), the complainant no. 1

inications from the respondent

mentioned office space numbi /

quiré ; abo ut ‘&E} ew office number being

mentioned in the lettér/from _n';

EiEH;r {»1'12]:1
shocked to find ‘that the compa

visited the project to e

he complainants were

_I office number 632

at it had two pillars in the

space and the sai useless.

VIl. That the cumpHA\{R Hﬁﬁ 04.06.2018 to the
respondent brm uﬁld}be given possession of
the original office spmi'ajr‘l@sn men uned that the new office
space 623 has two pillars and is unusable. The complainants further
requested the respondent for possession of office space and also
informing the respondent about the payments the complainants had
already made by then as per the demands of the respondent. In the

same letter the complainant also requested the respondent to change
ﬂ/the office space number to its original number 632 which the
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IX.

HARERA

complainants had initially booked. All this while there was no
intimation from the respondent to the complainants regarding any
delay on their part. Thereafter, the complainants sent another letter
dated 29.01.2019 to the respondent again requesting for possession of
office space and informing the respondent regarding payment of
interest which the respondent was liable to give on payments made by
the complainants till date, as they were not handed over the
possession of the said premise sieven after so much of delay on the part
of the respondent. % bwiay

:s_;_{._-'-_.;-.-s stter dated 01.08.2019 from the

)ance ﬁ;ges payable to the
1 che aintenance facilities at

again forced the

That the complainants rec

respondent demang --;.
maintenance compan

the premises. The
complainants to :-j arb of maintenance
charges through ‘this complainants had no
possession of the prefr ere being forced to pay

maintenance charges. The d
respondent was esp
22.03.2015 cleaHA the,

payable only afte sté!‘l’%u Q ,. # |

That the complainants sen eher )& ted 06.11.2020 to the

respondent demanding interest on delayed possession of the said

s maintenance charges by
lent vide his letter dated

naintenance charges are

premises, demanding a refund of additional amount taken for
increased super area and change of office space number to original
number 632 as requested by the complainants. In addition to the
interest claimed above, an amount of Rs. 79,989/- charged for increase

in super area and paid by the complainants is also refundable to the
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XL

XII.

HARERA

_cnmplainants, as the same was charged wrongly by the respondent.
Till date the complainants have no proof of increase in the super area
for which they were charged exorbitantly.

That the complainants are not willing to accept any change of office
space number and would accept only number 632 as had been allotted
originally in the agreement dated 08.06.2010. Letters in this respect
were sent on 04.06.2018, 29.01.2019, 27.08.2019.

That the complainants were. q%* writing to the respondent for
Faase ;

f n,

possession of the said prem ‘%ﬂ; ‘was already delayed for a long
| ) R ]
time in spite of making all j -'\*".'"':’3?'*- vith respect to the premises. The
complainants also reQuested’ for \Pth of interest on delayed
. N ~n %

payments, refund/of exce s amount p n account of so called

i f < eavd G \t -

increased super area and change of office space number to original
_ N \

number as perﬁ buye re ql% hé respondent has not

responded to any ©

4 co _: cations till date. They

N R L O
have also sent an email dated 26.01.2022 to 'the respondent thereby

requesting for payment of of Rs.17,61,390/- which is

amognt

accumulated int upatill De 21gIn the same email the
complainant alsutlgz HE‘W‘ : é'&fund an amount of Rs.
3,49,831/- charged" %}j ‘excess/ super /{_1{3&, maintenance security,
electrification ch;‘i:ges. p};pm chall"ggs] and security against
VAT wrongfully charged in the final demand letter by the respondent.

That the complainants are senior citizens who have been facing
hardships and incurring losses because of the respondent as they have
invested huge sums of money in buying the said premises and have

not been given the possession of their property. The respondent has

delayed in handing over the possession of the said premises for over 9
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years because of which the complainants have faced a lot of hardships

mentally, emotionally and financially. Hence, the complainants are

approaching your lordship with great expectations.
C. Relief sought by the complainants:

4. The complainants have sought following relief(s):

L

IL

1L

V.

VL

VIL

Direct the respondent to pay delay possession charges along with
prescribed rate of interest.

Direct the respondent to ;;g to the complainants an amount of
Rs.79,989/- along with(inte rest from the date of payment to the
complainants which has; Canodl

eenicl
3 oL

harged by the respondent from
complainants for increase eged.super area.

Directed to refupd . -of /Rs, 2,19,600/- which were
charged under ’ ainteénangce) security, electrification
charged, pre-paid n and security against VAT
@%S5. 5)

as per the buyer agreel eceipt be handed over to the
complainant immediate
Direct not to demand.mainténafce charges from the complainants

n cost that has been
esent application.

incurred by the c o the

Direct to ma S‘qdj @{—Q@@?Qﬁ to the complainants
towards men orture being faced by the complainants
over the years for having to wait endlessly for possession of office
space number 632 despite having made the entire payment way

back in 2015.

5 On the date of hearing the authority explained to the

respondent/promoter about the contraventions as alleged to have
{V been committed in relation to section 11(4) (a) of the Act to plead
guilty or not to plead guilty.
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D. Reply by the respondent.
6. The respondent has contested the complaint on the following grounds: -

i. That the complaint filed by the complainant is liable to be dismissed as
the complainant has made wrong averments in the complaint and had
made wrong allegations against the respondent without any substantial
evidence, hence the present complaint is not maintainable and is liable

to be dismissed with heavy cost.

ii. That the complaint filed by -u* ‘complainant is not maintainable as the

occupancy certificate is alre h jed and even the complainant is
A 4 i Er

opérty in question. Further the

nant is deliberately not

Epi the conveyance deed
=

as *f jrnvisinn of section 19

™~ 4 . :
‘.' { amplainant, which says every

iii. That the complain

in -g u agfeement to take or sale the

allottee, who has entere
apartment, plot uﬂ ns}@e to pay the necessary
payments includi n pal taxes water and

electricity charge@bg%%}@?{mqent and other charges

etc. But no necessary payments were made by the complainant after the
completion of the project, hence the present complaint is not
maintainable and is liable to be dismissed.

iv. Thatas per the clauses 41 & 42 of the buyer agreement the complainant
would be liable to pay as and when demanded by the respondent the
stamp duty, registration charges and other legal and incidental charges

for execution and registration of conveyance deed. The complainant is

/&/ Page 10 of 29



V.

® GURUGRAM Complaint No. 1471 of 2022

HARERA

also liable to pay any loss or damages suffered by respondent for non-
payment or delay in payment, non-performance of the terms and
conditions of the agreement. Hence the present complaint is not
maintainable and is liable to be dismissed.

That it is further submitted that the delay in the handing over the
possession of the project was beyond the control of the respondent.
Clause 15 relied upon by the complainant also provide for the
exemption if the delay, if an :} sed is beyond the control of the

S %

respondent, the same woul 1-:,;;-;-;35 uded from the time period so
SRS

calculated. It is not out of place to‘mention here that the respondent has

L I

been diligent in constpieting the project -4'3 delay, if any, is due to
the authorities or :gove "'*:-_ d’fa_p;l the same is well

. that % ally there were high
‘project land and the work got

the ﬁ? J['w.fithin time promised

documented. It is

n the respondent could

not take any risk and 1 ﬁ'm@’ ;
electricity depa n actvas delayed for almost two years
at the start. lniuTH : R KV electr géﬁne which was located
in the land where'ﬁ\ e e ed. Subsequently an
nd v PA(EBAP . Stnens
application was moved with the L for shifting of the said

electricity line. HVPNL subsequently demanded a sum of Rs.

es to be removed by the

46,21,000/- for shifting the said electricity line and lastly even after the
deposit of the said amount HVPNL took about one and half years for
shifting the said electricity line. It is pertinent to mention here that until
the electricity Line was shifted the construction on the plots was not

possible and hence the construction was delayed for about two years.
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The diligence of the respondent to timely complete the project and live
upto its reputation can be seen from the fact that the respondent had
applied for the removal of high tension wires in the year 2008 i.e. a year
even before the license was granted to the respondent so that the time
can be saved and project can be started on time. The contractor M/s
Acme Techcon Private Limited was appointed on 08.07.2011 for
development of the project and it started development on war scale
footing. In the year 2012, pursuant to the Punjab and Haryana High

e
ered all tt e developers in the area for not

using ground water and the ongoin o nrojects in the entire area seized to
progress as water w |
activities and this’ p
arious media agencies

|
nent. Further since the

normal course would conipleted in almost a year, due to the
said problems an ntractor working at the site
of the respondeHARE mber, 2012 and the
dispute was settl f’%stﬁoﬂal more to the earlier
contractor and thereafter appointing a new cn actor M /s Sensys Infra
Projects Pvt. Ltd. in January, 2013 immediately to resume the work at
the site without delay. Further, the project is complete since 2015 and
the respondent has also applied for the occupancy certificate in May
2015. Lastly in July 2017 occupancy certificate was issued and the delay

of two years was on account of the delay in compliances by the

authorities and as such the respondent is not responsible for any delay.
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The development and construction have been diligently done by the
respondent and the obligations which the respondent was to discharge
have been onerously discharged without fail and the reasons for delay
are stated herein for the kind consideration of the Hon'ble Commission.
The respondent has complied with its part of the obligation and the
conditions aforestated were not in control of the respondent. The
respondent could diligently do his part, which has been done and
requisite documents to proye Ve, e, its. diligence are annexed herewith,
therefore no illegality as be "'*" fé"""‘ ed can be attributed to the
respondent in any manner y =f’:’ ‘“‘”J
I.l. o3

vi. That the complaint filed by the €0 -:g,__g_ { ' liable to be dismissed as
' fo e is issued prior to the
y r maintainable. It is also
5_:5%1j d on 09.09.2015 and

a|ary !
certificate was submitted with

in the projects whereir
enactment of HRERA; he
submitted that Fire NO
an application for "
the DTCP on 18.05.2015:and Jas  acce 4 ‘a administrative reasons
the same was delayed fi 4@\“@& fs and was lastly issued by
DTCP vide memo 063 on 18.07.2017.
There are number%ﬂm Aer /dispute of assured
return is not w1 Eﬂ hence the respondent is
reserving its rlght to agltate l:he same before the appropriate authority.
Even the claim of the complainant is time barred.
vii. That the complaint filed by the complainant is liable to be dismissed as
the possession was offered on 24.07.2017 and the complainant is
attempting to take advantage of his own wrong. The project is complete

and the possession was already offered. There is no act which is left to

/A
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be completed on the part of the respondent; hence the complaint is not
maintainable.

viii. That the complaint before the authority is beyond the limitation period,
hence the present complaint is liable to be dismissed. Referring to the
provisions of Limitation Act the maximum period as per Article 113 of
the Limitation Act is three years and the same has already elapsed.

ix. That the present complaint filed by the complainant is not maintainable

as the occupancy certificate is alréady issued on 18.07.2017 i.e,, prior to

Fi 1% 0
A 1&':; =S

the commencement of the 35‘ *i;” siibsequently the possession was

70

e 1".'

offered on 24.07.2017. o W

x. That the complainant }

m]- aint, after concealing material

f
i = "iiu
i

and true facts with' sele/ai -_';. on'ble Authority and to
harass the defendant
any relief from t a;-.-;.

been issued by 'r-r--=;

nant is not entitled to get
sthe; oﬁ:{apancy certificate had
jent al él the delay in taking

_f. 085 W ,__~q by the complainants
r m 'la '- I

sed.

possession and registi

themselves hence it is liak
7. Copies of all the r filed and placed on the
record. Their auth ER the complaint can be
decided on the h@ﬂﬁiﬁ@ﬁﬂwems and submission

made by the parties.
E. Jurisdiction of the authority

8. The respondent has raised a preliminary submission/objection the
authority has no jurisdiction to entertain the present complaint. The
objection of the respondent regarding rejection of complaint on ground
of jurisdiction stands rejected. The authority observes that it has

A
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territorial as well as subject matter jurisdiction to adjudicate the
present complaint for the reasons given below.
E.I Territorial jurisdiction

9. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, the jurisdiction of Real
Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all purpose with offices situated in Gurugram. In the

present case, the project in, ”’El. is situated within the planning
] fi ..r,_
area of Gurugram District, 3§ Lhe ré‘,m this authority has complete
e

territorial jurisdiction to dea i".f-“h

esent complaint.
E.Il Subject matter jur

10. Section 11(4)(a) ¢ that the promoter shall be

ent for sale. Section 11(4)(a)
- 4

&

is reproduced as hereundel
Section 11 'P(

LEEELY

(4) The promoter s -'-f-

(a) be respans: e fo -ﬂ.-};;:w s, responsibilities and
functions under the provisions™of this Act or the rules and

regu.'atfans ithe allattees as per the
agreement M ssociation % as the case
may be, ti of “all the tments, plots or
buildings, r the common areas
to the anmﬁm putbarfg' as the
case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

11. So, in view of the provisions of the Act quoted above, the authority has

A

complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation
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12.

13,

14,

HARERA

which is to be decided by the adjudicating officer if pursued by the
complainants at a later stage.

Findings on the objections raised by the respondent.

F.I Objections regarding an application made for grant of occupation
certificate before coming into force of RERA.

The respondent-promoter has raised the contention that the said

project of the respondent is a pre-RERA project as the respondent has

already applied for uhtaining occupation certificate from the

ir 2015 i.e., before the coming into force

bl t-i:’ .
e th *"}f* der. As per proviso to section 3

issued, the prum@ shall _ an app % to the authority for
ject within e Q{\l:f three months from
3| : ;r levant part of the Act

1/ - 7|

' O/

is repruduced hereu

commencement of th Y which the
has not been rssued. th ater.sha an apphcarmn tu the
Al mn LITE pﬂ'f’]‘ﬂff ﬂfthrEE

The legislation is vBrf el t a project shall be
regarded as aGU W ceipt of completion
certificate. Since, no completion certiﬁt:ate has yet been obtained by
the promoter-builder with regards to the concerned project, the plea
advanced by it is hereby rejected.

F.1l Findings qua force majeure conditions as pleaded by the
respondent.
While filing written reply, a specific plea was taken by the respondent

that there was delay of about 2 years in completion of the project due
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to non-removal of cables of 66KV of the power lines from the project
land. Besides that, there were stay w.r.t. use of ground water for
construction activities leading to escalation of cost and the contractor
engaged earlier refusing to work at the previous rates and engaging a
new one for further construction. Thirdly, after all its efforts, it was
able to complete the construction of the project and applied for its
occupation certificate in May 2015 but the same was issued only in the

month of July 2017. Thus, all these factors were beyond the control of
)E. S ZoRS . Zis
the respondent who compliec ,:1 '"'* obligations with due diligence.
1 ;ﬁjm\:ﬁ;ﬁ
AT AT

Thus, the time spent and deta sove be excluded while calculating

the due date for comp
the allotted unit, Butall.t

ojectand offer of possession of
od in this regard are devoid of
merit. No doubt, the i siderable period in getting
removed electric land, a dispute with the
contractor leadin'% e : @ st and non-issuance of
occupancy certificate -,.uc:.-

same can be found with'the -1‘.:}“ plainantwho paid a substantial part of
the sale conside towa otted unit. Moreover, it was for
the respondent Hmlgls ues,and :'5;_*2_ e complainants were
not a party to 0 e ﬁ YThuugh there was a
dispute of the %WQE CML but it was for the

former to settle the same and proceed with the construction of the

project. There may be delay in issuances of occupation certificate of
the project and the period obtained in this regard has been contended
to be excluded and be treated as zero period. But again, the plea

advanced in this regard is not tenable. It is for the competent authority

1%
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15.

HARERA

to declare the period spent in obtaining occupation certificate as zero
period and the authority cannot deliberate on that point.

F.IIl Objection regarding jurisdiction of authority w.r.t. buyer’'s
agreement executed prior to coming into force of the Act.
Another contention of the respondent is that authority is deprived of

the jurisdiction to go into the interpretation of, or rights of the parties

inter-se in accordance with the flat buyer agreement executed

between the parties and no agreement for sale as referred to under the

ki
Sh o

ales has been executed inter se

y
g

parties. i’%

16. The authority is of the Act.nowhere provides, nor can be
so construed, that all vious jl“' fents,will be re-written after
coming into force ofthe Act_.;_,,_, '”5’-‘-*- isions of the Act, rules
and agreement |.. ave to be. readland interpreted harmoniously.
However, if the 'Act has,provided E dealing with certain specific

. L/ ' Ly
provisions/situa o’ in ‘a Specific PR manner, then that
Y 1 :
situation will be dealt '*;.s.:'- in_accorddnce with the Act and the rules
after the date of coming into o ce of the’Act and the rules.

17. Also, in appeal nH ﬁmﬂm Developer Pvt. Ltd.

Vs. Ishwer Sing ,in‘or 122019 the Haryana Real
1 A/
Estate Appellate i@%@[}u@s e}@@ /2\1 \/|
34, Thus, keeping in view our aforesaid discussion, we are of the
considered opinion that the provisions of the Act are quasi
retroactive to some extent in operation and will be applicable to
: - - - ' gle entered (nto even o g, "ﬁ'l" f.'
he Act where the qre still in the 258
Hence in case of delay in the offer/delivery o
possession as per the terms and conditions of the agreement for
sale the allottee shall be entitled to the interest/delayed possession
charges on the reasonable rate of interest as provided in Rule 15 of
/&/ the rules and one sided, unfair and unreasonable rate of
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HARERA

compensation mentioned in the agreement for sale is liable to be
ignored.

18. The agreements are sacrosanct save and except for the provisions

19.

which have been abrogated by the Act itself. Further, it is noted that
the builder-buyer agreements have been executed in the manner that
there is no scope left to the allottee to negotiate any of the clauses
contained therein. Therefore, the authority is of the view that the
charges payable under various heads shall be payable as per the

agreed terms and conditions _‘g-;*; agreement subject to the condition

that the same are in accordancewith the plans/permissions approved

by the respective departmen ent authorities and are not in

contravention of an , instructions, directions
issued thereunderand eorexorbitant in nature
Findings on the lainants
- il

G.I Delay possessior ?uver the physical

possession | " '
In the present comp '- - nténd to continue with the

X

the proviso to section 18(1) Oftli€é Act. Sec. 18(1) proviso reads as

" HARERA
“Section mw ation
18(1). ffﬁ oter ) siunable to give

possession of an apartment, plot, or building, —

Provided that where an allottee does not intend to withdraw
from the project, he shall be paid, by the promoter, interest for
every month of delay, till the handing over of the possession, at
such rate as may be prescribed.”

(Emphasis supplied)

20. Clause 15 of the buyer agreement (in short, agreement) provides for

o~

handing over of possession and is reproduced below:
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“15. POSSESSION

That the possession of the said premises is proposed to be
delivered by the DEVELOPER to the ALLOTTEE(S) within
Three years from the date of this Agreement If the
completion of the said Building is delayed by reason of non-
availability of steel and/or cement or other building
materials, or water supply or electric power or slow down,
strike or due to a dispute with the construction agency
employed by the DEVELOPER, lock out or civil commotion or
by reason of war of enemy action or terrorist action or
earthquake or any act of God or non- delivery of possession Is
as a result of any Act, Notice, Order, Rule or Notification of the
Government and/or any other, Public or Competent Authority
or due to delay in action.of building/zoning plans/grant of

g Lk S n e Tl

completion / occupationeertificate by any Competent
Authority or for any -.:;:_ﬁﬁg;ﬁ?g? beyond the control of the

DEVELOPER, the DEI :'!:-g BER shall be entitled to extension of
time for delive 0SSt
Tige

32 "’.L." of the said premises. The
DEVELOPER gs.a,Fe f such a contingency arising, reserves
the ﬂgh‘t L __t_l':_.-"' Al ;

v terms, and ‘conditions of this
Agreement @t if the ci 3 "‘* control of the
DEVELOPER s

. AER-may suspend the
Scheme |for, such pe onsider expedient.”
(EmphasisSupplied)

¥
21. The authority has LQ .=

agreement. At the outset,

t the D

%
1
I
'
1

.

possession clause of the agreemen! lerein the possession has been

subjected to all ﬂ RRE{; iditions.
the complainan i It“unider any provision of this
agreement and W@ @4%%&@5. formalities and

documentation as prescribed by the promoter. The drafting of this

of this agreement and

clause and incorporation of such conditions is not only vague and
uncertain but so heavily loaded in favour of the promoter and against
the allottees that even a single default by the allottees in fulfilling
formalities and documentations etc. as prescribed by the promoter
may make the possession clause irrelevant for the purpose of allottees
[a/ and the commitment date for handing over possession loses its
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22.

23,

HARERA

meaning. The buyer’s agreement is a pivotal legal document which
should ensure that the rights and liabilities of both the
builder/promoter and buyers/allottees are protected candidly.

Due date of handing over possession and admissibility of grace
period: The promoter proposed to hand over the possession of the
said unit within period of 3 years from the date execution of buyer's
agreement. It is further provided in the agreement that if the
completion of the said buildingisdelay ed by reason of non-availability

A3
e

£ ion i
of steel and/or cement or ot :!\gi'i lding materials, or water supply or
0 | "‘

N

electric power or slow dow “strike or due to a dispute with the

developer or force majeure, the

- time for delivery of

rved that the said clause is

A ¥ f!‘
possession of the said prem{ses. I

not only one sided and vague but ‘als0-d nesti't provide any specific
Therefore, grace periodiis notallowed. 4

N P ,J?*
Admissibility of delay.p .f?_:;-:r~'~..-g_- at prescribed rate of

interest: The co inants

the prescribed rﬁfﬁg no
However, pruﬂs@tﬂ?@ @m’wwhem an allottee does
not intend to withdraw from thé project, he shall be paid, by the

promoter, interest for every month of delay, till the handing over of

possession, at such rate as may be prescribed and it has been
prescribed under rule 15 of the rules. Rule 15 has been reproduced as

under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section
18 and sub-section (4) and subsection (7) of section 19]
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24.

25.

26.

27.

HARERA

1)  For the purpose of proviso to section 12; section 18; and sub-
sections (4) and (7) of section 19, the “interest at the rate
prescribed” shall be the State Bank of India highest marginal cost
of lending rate +2%.:

Consequently, as per website of the State Bank of India ie,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
on date i.e., 28.09.2023 is 8.75%. Accordingly, the prescribed rate of
interest will be marginal cost of lending rate +2% i.e., 10.75%.

The definition of term ‘interest’ as defined under section 2(za) of the

Act provides that the rate of interes pchargeable from the allottee by

-l

the promoter, in case of lr{ifﬁ; equal to the rate of interest
i : q = ‘iﬁ-’a‘: J'rf:t
which the promoter s .-- iim o pay the allottee, in case of
4 LY
default. =
O
Therefore, interes @ elay pay e complainants shall
be charged at the“prescribed raté te, 10.75 % by the respondent

/promoter which Isitt ing ed to the complainants

in case of delayed po A/

v'-

On consideration of {s bavailable on record and

d

submissions made by both the vartie§ regarding contravention of

emt the respondent is in
contravention of by not handing over

possession by thW {s)@@ﬁe\ t. By virtue of clause

15 of the said agreement executed between the parties on 08.06.2010,

provisions of the

the possession of the subject apartment was to be delivered within 3
years from the date of execution of the buyer’s agreement. Therefore,
the due date of handing over possession comes out to be 08.06.2013.
In the present complaint, the respondent has failed to handover
possession of the subject unit within the stipulated time period. The
occupation certificate was obtained on 18.07.2017 and the offer of
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28.

29.

HARERA

possession was made on 24.07.2017. Accordingly, it is the failure of
the respondent/promoter to fulfil its obligations and responsibilities
as per the agreement to hand over the possession within the stipulated
period.

Section 19(10) of the Act obligates the allottee to take possession of
the subject unit within 2 months from the date of receipt of occupation
certificate. In the present complaint, the occupation certificate was
granted by the competent _g};@g\un 18.07.2017. The respondent

hitin guestion to the complainant only

Aid that.the complainant came to know

about the occupati # certificate or pon the date of offer of

possession. This ¥ ;&’15 being given to the
complainant keep intimation of possession
practically he has to ¢s/and requisite documents
including but not limit i to the completely finished unit

but this is subje
taking possessionis I habitable
Accordingly, the rion-cor 0 até contained in section
11(4) (a) read W‘lg?

the respondent is established. As such the complainant-allottee shall

proviso to section 18(1) of the Act on the part of

be paid, by the respondent-promoter, interest for every month of
delay from due date of possession ie, 08.06.2013 till the offer of
possession (24.07.2017) plus 2 months ie., 24.09.2017 at prescribed
rate i.e., 10.75 % p.a. as per proviso to section 18(1) of the Act read
with rule 15 of the rules. Further, the respondent is directed to
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30.

ai.

3

HARERA

handover the possession of the allotted unit to the complainant

completes in all aspects as per specifications of buyer’s agreement

within one month from date of this order.

G. 11 Direct the respondent to refund an amount of Rs. 79,989/
along with interest from the payment to the complainants
which has been charged by the respondent from
complainants for increase in alleged super area

The counsel for the complainants stated that the promoter has revised

the area of the unit from 525 sq.ft. to 546 sq.ft. vide statement of

account at page 66, without xffﬁg’? t of the complainant-allottees.
Further vide this statement, ti :f?‘ number was also changed from
632 to 623 while in lage here a pillars in the unit at page

' Howl ch ; n{t number 622 which is

otherwise acceptable nplaina .&Et

But the plea of r Ea%tnuk a plea that there
is change in nu ! ly and no ¢t : of the unit has been
made and is ready % f unit number 622

It is not disputed tificate of the project was
received only on 18.07.2017 and"in"pursuant to which the respondent

raised demand ﬁ{cﬁaﬁﬂzﬁwﬂaﬁdm&d 24.07.2017 and
asking the complainant possession and get the conveyance
deed of the unit k:;mﬁ i I. was also informed to the
allottees about change of no. of the allotted unit from 632 to 622 as
evident from letter dated 24.07.2017 sent by the allottees to the
developer. Though, it is contended that change of no. of the allotted

unit and its area was made without the consent of the allottees plea of

complainant w.rt. change in the area of the allotted unit cannot be
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accepted in the face of clause 14 of space buyer agreement providing

as under.

That the DEVELOPER shall, under normal conditions, complete the said Building
as per the plans designs and specifications seen and accepted by the ALLOTTEE(S)
with such additions, alterations, deletions and modifications in the layout and
building plans including the number of floors as the DEVELOPER may consider
necessary or may be required by any Competent Authority to be made in them or
any of them while sanctioning the building plans or at any time thereafter. The
ALLOTTEE(S) agrees that no future consent of the ALLOTTEE(S) shail be required
for this purposes. Alterations may interalia involve all or any of the changes in the
said premises such as change in position of the said premises, change in its
dimensians, change in its area or change in its number or change in the height of
the building. In order to implement all or any of the above changes,
supplementary sale deed or deeds, if necessary will be got executed and registered
by the DEVELOPER in case a sale deed has already been executed and registered
in favour of the ALLOTTEE(S). If as a result of the above mentioned
alterations, there is either a reduction or increase in the super area of the
said premises or its location, no claim monetary or otherwise will be raised
or accepted except that the agreed rate per sq. meter and other charges will
be applicable for the changed area i.e, at the same rate at which the said
premises was allotted and accordingly, as a consequence of such reduction
or increase in super area, the DEVELOPER shall be liable to refund without
interest only the extra price and other pro-rata charges recovered or shall
be entitled to recover from the ALLOTTEE(S) additional price and other
proportionate charges without interest as the case may be. However, the
ALLOTTEE(S) shall be liable to pay interest over the additional price once the

period for payment of the same as com municated by the DEVELOPER has expired.
Therefore, in view of ‘the ¢ provisi @E’BBA. the demand for

of i Q{iﬁéhe super area by the
respnndent—pmmnm:"\FﬁoWn be made but subject to
condition that mehmdais have to be given to
the allottee(s) a j ' é iase in super area, any
demand raised H’@t E’@ to be quashed.
g all'd

G.I1I The respondent is directed to refund the amount of Rs. 2,19,600/-
which were charged under the head of maintenance security,
electrification charged, pre-paid meter card depositor and security

against VAT @%5
« Maintenance security:

extra payment on ‘dccoun

It is observed by the Authority that as per statement of account
annexure A, provides that an amount of Rs. 54,600/~ is payable against

maintenance security. No doubt that any maintenance charges would
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36.

HARERA

be payable at the time of valid offer of possession but issue w.rt
maintenance security should be dealt by respective agreement with
the maintenance agency i.e., vortex facilities management private
limited in this case. Generally such security is charged to meet the
contingences arising due to non-payment of dues against maintenance
charge. Generally, maintenance charges are paid in advance for the

following month which barely leaves any scope for default or dues on

ver the contingencies this practice is
ori Ority is. of considered view that the said
aspect of maintenance secur VW depend upon agreement of the

ance agency. Thus, the

V/s Emaar MGF Land Itd.
wherein it has sale
electrification cMRE ighting i

internal develn@uw,& l\; /bemnent to mention

herein that only actual charges paid to the concerned public

nkice of a unit includes

department can be charged from the allottee that too subject to
supplying details and receipts of their actual payment.
« Security against VAT @ 5%.

Security towards taxes are charged to meet the expected contingencies
likely to get due, which is pending due to some ongoing litigation w.r.t
such tax liability. It is a case where the VAT security has been charged
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38.

39.
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on 24.07.2017. By the date, the GST Act has replaced the existing tax
regime. Still the contingencies could arise due to some previous
pending litigation. However, it would be just and fair, that any such
liability be charged when it actually became due and subject to
providing details of actual amount paid towards such taxes on pro-
rata basis of the super area of unit.

G.111 Maintenance charges

As far as issue regarding advanc ce | i ntenance charges is concerned,

‘i
where the said agreements he ."?" R:{ on entered into before coming into

force the Act, the matter is4o b j’.n with as per the provisions of the

builder buyer’s agregment, @é‘

The respondent can‘demandm uni;ﬁ'f an & charges after the receipt of
AN TR

occupation certifidaté plus two &
after 18.09.201 ﬁ is !th te
possession of the Eb] unit by an’z

s which wuuld be applicable

u-*- pruwded for taking
lottee However, the respondent
shall not demand the -?-:.': --s ce '_';.a- 'L-t ior more than a period of

one year from the allu an”decided by the authority in

complaint beannﬂ ﬂ Wamn Gupta V. Emaar
MGF Land Ltd.
o Wpn G Gimiesih |\

The complainants are also seeking relief w.r.t. litigation expenses &
compensation. Hon'ble Supreme Court of India in civil appeal nos.
6745-6749 of 2021 titled as M/s Newtech Promoters and Developers
Pvt. Ltd. V/s State of Up & Ors. (supra), has held that an allottee is
entitled to claim compensation & litigation charges under sections
12,14,18 and section 19 which is to be decided by the adjudicating

officer as per section 71 and the quantum of compensation & litigation
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expense shall be adjudged by the adjudicating officer having due

regard to the factors mentioned in section 72. The adjudicating officer

has exclusive jurisdiction to deal with the complaints in respect of

compensation & legal expenses.
H. Directions of the authority

40. Hence, the Authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of

iii.

iv.

any remains after adjustment.of'c

oo R A

The arrea ue date of possession
till its ad ﬁngu@‘j:}g ) above shall be paid by
the respondent to the complainant within a period of 90 days
from the date of this order.

The respondents shall not charge anything from the

complainants which is not the part of the apartment buyer’s

agreement
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v. The rate of interest chargeable from the allottees by the
promoter, in case of default shall be charged at the prescribed
rate i.e, 10.75% by the respondent/promoters which is the
same rate of interest which the promoter shall be liable to pay
the allottees, in case of default ie, the delayed possession

charges as per section 2(za) of the Act.

HARERA
GURUGRAM
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