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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

ORDER

1. The present complaint has been filed by the complainant/allottees in

Form CRA under section 31 of the Real Estate (Regulation and

Development) Act,20i,6 (in short, the Act) read with rule 2g of the

Haryana Real Estate (Regulation and Development) Rules, 201,7 (in

short, the Rules) for violation of section 11[4J(a) of the Act wherein it

is inter alia prescribed that the promoter shall be responsible for all
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obligations, responsibilities and functions to the allottees as per the

agreement for sale executed inter se them.

A. Unit and proiect related details

2. The particulars of unit details, sale consideration, the amount paid by

the complainants, date ofproposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

S.

N.
Particulars

I
Details

1. Name ofthe project "Raheja Revanta", Sector 7A,
Gurugram, Haryana

2. Project area 18.7213 acres
3. Nature ofthe project Residential Group Housing Colony
4. DTCP license no. and

validity status
49 of 20Ll dated 01.06.2011 valid
up to 31.05.2021

5. Name of Iicensee Sh. Ram Chander, Ram Sawroop
and 4 others

6.

I

Date of environment
clearances

,

23.70.2013

INote: - the date of EC is taken
from the complaint no.
737 /20211367812019 of the same
prolect being developed by the
same promoterl

7. Date of revised
environment clearances

31.07 .20L7

[Note: - the date of revised EC is
taken from the complaint no.
737 /2021/3678/2019 of the same
project being developed by the
same promoterl

8. RERA Registered/ not
registered

Registered vide no. 32 of 2017
dated 04.08.2017

9. RERA registration valid
up to

37.0t.2023
5 Years from the date of revised
Environment Clearance i.e.,
31.07.2022 + 6 months in view of
covid -19.

10. Unit no. C-27 2, 27 n floor, Tower/block- C

PaEe 2 of 2l
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fPase 43 ofthe comDlaintl
i1. Unit area admeasuring 1197.830 sq. ft.

IPase 43 ofthe complaint)
t2. Allotment letter 01.08.2014

fPase 37 ofthe reDlvl
13. Date of execution

agreement to sell
Raheia Revanta

of 01.08.2014
(Page 39 ofthe complaintl

1+. Possession clause

ri,.

!\

4.2 Possession Time and
Compensation

That the Seller shall sincerely
endeavor to give possession of
the Unit to the purchaser within
thirA-six (36) months in
respect of 'TAPAS'

. Independent Floors ond forty
bignt 7+q months in respect of
'SURYA TOWER' t'rom the date of
the execution of the Agreement
to sell and after providing of
necessdry infrastructure
specially road sewer & wdter in
the sector by the Government
but subject to force majeure
conditions or any Government/
Regulanry authoriq)'s action,
inaction or omission and
reasons beyond the control of
the Seller. HoweveL the seller
shall be entitled fo,
compensotion free g.race
period of six (6) months in
case the construction is not
completed within the time
period mentioned above. The
seller on obtaining certificate

for occupation and use by the
Competent Authorities shall
hand over the Unit to the
Purchaser for this occupation
and use and subiect to the
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Purchaser having complied with
all the terms and conditions of
tfirs application form &
Agreement To sell. In the event
of his failure to tdke over and

/or occupy ond use the unit
provisionally and/or finally
allotted within 30 days from the
date of intimation in writing by
the seller, then the same shall lie
at his/her risk and cost and the
Purchaser shall be liable to
compensation @ Rs.7/- per sq.

It of the super area per month
as holding charges for the entire
period of such de|ay........... "i' (Page 53 ofthe complaint).

15. Grace period All0iryed
As per clause 4.2 of the agreement
to sell, the possession of the
allotted unit was supposed to be
offered within a stipulated
timeframe of 48 months plus 6
months of grace period. It is a

matter of fact that the respondent
has not completed the project in
which the allotted unit is situated
and has not obtained the
occupation certificate by August
2018. As per agreement to sell, the
construction of the proiect is to be
completed by August 2018 which is
not completed till date.
Accordingly, in the present case
the grace period of 6 months is
allowed.

16. Due date of possession 07.02.20t9
(Note: - 48 months from date of
agreement i.e., 01.08.2014 + 6
months grace periodl
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L7. Basic sale consideration
as per BBA at page 73 of
the complaint

Rs.96,04,787/-

18. Amount paid by the
complainants

Rs.30,7 4,457 /-
[As per customer ledger dated
23 .01 .2023 at pase 2 1 of the reply)

1_9. 0ccupation certificate
/Completion certifi cate

Not received

?0. Cancellation letter 2t.t0.20t6
[PaEe no. 87 ofthe complaintl

B. Facts ofthe complaint

3. The complainants have made the following submissions in the

complaint: -

L That for marketing and promotional purposes, the respondent

advertised the project through print media as well as through its

channel partners. ln 2074, the complainants came across such

advertisements and were approached by the channel partners ofthe

respondent seeking investment in the proiect.

IL That the complainants thus decided to purchase a unit in the project

and accordingly made payment of Rs.30,7 4,457 l- towards purchase

of the same in June 2014. Thereafter, the respondent issued an

'Allotment Letter' dated 01.08.2014 to the complainants in

reference to allotment of unit no. C-272,Tower C in the said pro,ect,

admeasuring 1197.83 sq. ft. An agreement to sell was executed on

01.08.2014 itself betlveen the parties in furtherance of the purchase

of the unit.

IIL Thereafter, on 07.09.2015 the complainants received a

communication from the respondent calling upon the complainants

to make further payments towards purchase of the unit. However,

Complaint No. 895 of 2022
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due to financial crises, the complainants were unable to make

further payments and responded vide email dated 21.09.2015

seeking time for making further payments. In the said email, the

complainants informed the respondent that they had been trying to

get in touch with their executives to discuss the same who were not

attending to the calls of the complainants for reasons best known to

them. The complainants further intimated the respondent that they

were ready and willing to make. payments in small instalments till

April 2016 post which the coniplainants would take a bank Ioan to

clear the remaining paymenL

IV. That no response was received to the abovementioned email dated

21.09.2015, the complainants iepdatedly followed up telephonically

with the executivds'of the respondent regarding the above and the

complainants wereassured that the issue was being considered and

looked into by the respondent.

V. That after a period of'more than,ols y€ar, the complainants were

shocked to receive a'Termination/ Cancellation Notice' dated

21,.1,0.2076, wherein the respondent unilaterally cancelled the

allotment of the unit made in favour of tlre complainants without

providing sufficient opportunity of being heard. The said notice

contained incorrect irverments including the purported amount

pending against various instalments on the part of the Complainants

which was arbitrarily arrived at. \,Vhile it was admitted in the said

notice that Rs.30,7 4,457 /- has been paid by the complainants

towards purchase of the unit, the respondent purported to wrongly

forfeit maior portion of the abovementioned payment which was

calculated in a whimsical manner and without any justification.

Complaint No. 895 of 2022
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VII.
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VI. Thereafter, the complainants visited the office of the respondent

several times to discuss the matter but were brushed away after

being repeatedly told that the unit in their name stood terminated

and no details were available with the respondenL They continued

to follow up with the respondent but the issue remained

unaddressed.

That the complainants have been approaching the respondent for

years now, it appeared that the respondent had no intention to

address the matter and work towards a resolution. Therefore, they

were constrained to send a'n.dnit{ilto the respondent on 25-10.202r

seeking return/refund of the.entire monies paid by them towards

purchase ofthe unit along with interest.

VIII. That the complainants sent a follow up communication on

16.17.2021. The said email was subsequently acknowledged by the

respondent vide their response dated 77.71.2021. However, the said

response was vague and dilatory in nature wherein it was stated

that "We hdve noted all your concerns and deliberating the same

internolly. You are requested to kindly bear with us for some time to

give an updote on the same."

IX. That no response was forthcoming from the respondent, the

complainants, through their counsels, issued a Iegal notice to the

respondent on 75.72.2021, inter alia calling upon the respondent to

immediately make payment of the entire amount paid by the

complainants towards purchase of the unit i.e., Rs.30,7 4,457 /- along

with interest at 18yo compounded monthly till date of payment.

X. That the respondent cannot forfeit amount in excess of 1070 of the

total sale consideration of the unit under the applicable law

Page 7 of 2l
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including the relevant regulations in all cases where the cancellation

ofthe flat/unit/plot is made by the builder in a unilateral manner or

the buyer intends to withdraw from the project.

XI. That the respondent is acting in an arbitrary and whimsical manner

inasmuch as the respondent has failed to return the monies to the

complainants which is in clear violation of the mandate of the 2016

Act,2017 Rules and the 2018 Regulations. The complainants thus

have no alternative but to seek redressal before this authority for

the fraud and illegal acts committed upon them by the respondent.

Relief sought by the complainaltsi

The complainants have sought following relief(s).

I. Direct the respondent to refund the entire paid-up amount to the

complainants along with prescribed rate ofinterest.

D. Reply by the respondent

5. The respondent contested the complaint on the following grounds: -

i. That the agreement to sell was executed between the complainant

and the respondent prior to the enactment of the Real Estate

(Regulation and Development] Act,2016 and the provisions laid

down in the said Act cannot be enforced retrospectively. Although

the provisions of the RERA Act, 2016 are not applicable to the facts

of the present case in hand yet without prejudice and in order to

avoid complications later on, the respondent has registered the

proiect vide registration no.32 of 2077 dated 04.08.2017 with the

Authority.

ii. That the complaint is not maintainable for the reason that the

agreement contains an arbitration clause which refers to the

Page B of21
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dispute resolution mechanism to be adopted by the parties in the

event ofany dispute i.e., clause 14.2 ofthe buyer's agreement.

That the complainant had applied for allotment of a plot in the

prorect named "Raheja's Revanta" at Sector 78, Gurgaon Haryana

vide his booking application form. Thereafter, a buyer's agreement

dated 01.08.2014 was executed between the parties for unit no. C-

272, tower-C, and the complainant agreed to be bound by the

terms contained therein.

iv. That the possession of supposed to be offered to the

complainant in acco e agreed terms and conditions of

the buyer's agre

v. That the re demands from the

complainan the mutually agreed terms and

conditions o plan and the

complainants money and part-

amount of the was bound to pay the

lll.

Complaint No. 895 of2022

total sale consideration of the unitremalnrng

along with

as well as

c$5Ses"stamn duty, service tax

ffi a$ficable stage. However,

the complainants

obligations.

vi. That it was agreed vide clauses 3.14 of the agreement that timely

payment ofthe installment was the essence ofthe allotment and in

the failure ofthe complainants to adhere to the same.

6. Copies ofall the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can

to their contractual

Page 9 of 2l
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be decided on the basis of these undisputed documents and

submissions made by the parties.

E. furisdiction ofthe authority

7. The authority has complete territorial and subject matter jurisdiction

to adrudicate the present complaint for the reasons given below.

E.l Territorialiurisdiction

8. As per notification no. 7 /92 /2077 -1TCP dated 14.12.2017 issued by

Town and Country Planning Department, Haryana the jurisdiction of

Haryana Real Estate Regulatory Authority, Gurugram shall be entire

Gurugram district for all purposes. In the present case, the proiect in

question is situated within the planning area of Gurugram district.

Therefore, this authority has complete territorial ,urisdiction to deal

with the present complaint.

E.II Subiect-irattiriurlsdiction

9. Section 11[a)[a] ofthe Act, 2015 providesthat the promoter shall be

responsible to the allottee as per agreement for sale. Section 11[4)(a)

is reproduced as hereunder;

Sedion 11

a.
(4) The promotgr sfrotl-

(d) be risponsible for all obligations, responsibilities ond

functions urtdei the provisions of this Act or the rules and
regulotions made thereunder or to the qllottees qs per the
agreement for sole, or to the association of ollottees, as the cose

moy be, till the conveyonce of oll the oportments, plots or
buildings, as the case may be, to the ollottees, or the common oreas
to the ossociotion of allottees or the competent authoriy, os the
case moy be;
Section 34-Functions of the Authoriv:
34A of the Act provides to ensure complionce of the obligations
cast upon the promoters, the allottees and the real estote agents
under this Act and the rules ond regulations made thereunder,

10. So, in view ofthe provisions ofthe Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non- n
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compliance of obligations by the promoter leaving aside compensation

which is to be decided by the adjudicating officer if pursued by the

complainants at a later stage.

11. Further, the authority has no hitch in proceeding with the complaint

and to grant a relief of refund in the present matter in view of the

judgement passed by the Hon'ble Apex Court in Newtech Promotcrs

and Developers Private Limited vs State of U.P. and Ors. 2027-2022

(1) RCR (Civil), 357 and reitemted in case of M/s Sana Realtors

Private Limited & other Vs Uli?n.9! lndia & others SLP (Civil) No.

73005 of 2020 decided on 7205.2082wherein it has been laid down

as under:

"86, From the scheme of the Act of which o detoiled relerence has

been made and toking noti oJpower ofodjudicotion delineoted with
the regulotory outhority and adjudicoting oJtrcer, what fnolly culls
out is that olthough the Act indicates the distinct expressions like
'refund', 'intar64 'penolE' ond 'compensation', o conjoint reading
of Sections 18 and.79 cleorly monifests that when it comes to refund
of the amount, and interest on the refund omount, or directing
payment of interest for delayed delivery of possession, or penalty
and interest theteol it is the regulatory outhority which has the
power to examine and determine the out ome ofo complaint At the
some time, \^rhen it comes to a question oI seeking the relief of
odjudging cotlpensation qnd interct tbereon under Sections 12, 14,

18 ond 19, ihet,gdiudicoting oJfrcer exclusively hos the power to
determine, keepiig in view the collective reoding of Section 71 reod
with Section 72 of the Act if the odjudication under Sections 12, 14,

18 ond 19 other than compensotion os envisaged, if extended to the
adjudicoting oJfrcer as prayed that, in our view moy intend to
expond the ambit and scope of the powers ond functions of the
odjudicating ollicer under Section 71 and thatwould be ogainst the

mondate ofthe Act 2016,"

12. Hence, in view of the authoritative pronouncement of the Hon'ble

Supreme Court in the case mentioned above, the authority has the

jurisdiction to entertain a complaint seeking refund of the amount and

interest on the refund amount.

Page 11of21
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Findings on the obiections raised by the respondent

F.l. Obiection regarding iurisdiction of authority w.r.t buyefs
agreement executed prior to coming into force ofthe Act.

Another objection raised the respondent that the authority is deprived

of the jurisdiction to go into the interpretation of, or rights of the

parties inter-se in accordance with the flat buyer's agreement

executed between the parties and no agreement for sale as referred to

under the provisions of the Act or the said rules has been executed

inter se parties. The authority is of the view that the Act nowhere

provides, nor can be so construed,,thii all previous agreements will be

re-written after coming into force olthe Act. Therefore, the provisions

of the Act, rules and agreement have to be read and interpreted

harmoniously. However, if the Act has provided for dealing with

certain specific provisions/situation in a specific/particular manner,

then that situation will be dealt with in accordance with the Act and

the rules after the date of coming into force of the Act and the rules.

Numerous provisions of the Act save the provisions of the agreements

made between the buyers and sellers. The said contention has been

upheld in the landmark iudgment of Neelkamal Realtors Suburban

PvL Ltd. Vs. I10I ani! itthers. (W.P 2Zg7 ol 2077) d,ecided on

06.12.2017 which provides as under:

"119. Under the provisions of Section 18, the deloy in handing over the
possession would be counted from the dote mentioned in the
qgreement for sole entered into by the promoter and the olloxee
prior to its registration under REP.I.. Under the provisions of REP'I,,

the promoter is given o fociliA tu revise the dote of completion of
project and declare the same under Section 4. The REP"I- does not
contemplote rewriting of contract between the flot purchoser ond
the promoter...,..

122, We have olready discussed that above stated provisions of the REP./,

are not retrospective in nature. They moy to some extent be hoving
a retroactive or quasi retroactive eJfect but then on thatground the
validiti of the provisions of REP.1, connot be chollenged. The ./.

13.
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Parlioment is competent enough tn legislote low having
retrospective or retroactive elIecL A low con be even fromed to
affect subsisting / exbting controctuol rights between the porties in
the larger public intErest We do not have any doubt in our mind
thot the RERA has been fromed in the larger public interest aftrr a
thorough study and discussion mode at the highest level by the
Standing Committee ond Select Committee, which submitted its
detoiled reports.'

14. Also, in appeal no. 173 of2019 titled as Magic Eye Developer PvL Ltd.

Vs. Ishwer Singh Dahiya,in order dated 17 .12.2079 the Haryana Real

Estate Appellate Tribunal has observed-

"34. Thus, keeping in view our oloresoid discussion, we ore of the
considered opinion that the provisions of the Act are quasi
retroactive to some extent in opefotion ond will be ooplicable to the

oper(iLion oflhe Actwhere the tronsoction ore still in Ihe Uocess of
completion. Hence in cose oI deloy in Lhe oJ[er/delivery o1

possession as per the tgrms ond conditions of the ogreement for
sale the ollottee shall be entitled to the inter*t/delayed possession

charges on the reasonable rote ofinterest os prcvided in Rule 15 of
the rules ond one sicled, unfoir and wtreasonable rate of
compensation mentioned in the ogreement for sale is liable to be
ignored."

15. The agreements are sacrosanct save and except for the provisions

which have been abrogated by the Act itself. Purther, it is noted that

the agreements have been executed in the manner that there is no

scope left to the allottee to negotiate any of the clauses contained

therein. Therefore, the authority is of the view that the charges

payable under various heads shall be payable as per the agreed terms

and conditions ofthe agreement subiect to the condition that the same

are in accordance with the plans/permissions approved by the

respective departments/competent authorities and are not in

contravention of any other Act rules, statutes, instructions, directions

issued thereunder and are not unreasonable or exorbitant in nature.

Page 13 of 2l
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F.II Obiection regarding agreements contains an arbitration clause
which refers to the dispute resolution system mentioned in
agreemenL

16. The agreement to sell entered into between the two sides on

01.08.2014 contains a clause 14.2 relating to dispute resolution

between the parties. The clause reads as under: -

"All or any disputes arising out or touching upon in relation to the
terms of this Applicotion/Agreement to Sell/ Conveyance Deed
including the interpretation ond validity of the terms thereof and
the respective rights ond obligations of the pdrties sholl be settled
through arbitration. The orbltation proceedings sholl be governed
by the Arbitotion ond.&)Mliotion Act, 1996 or any stotutory
amendmenu/ modificqtioig$liqepffor the time being in force. The
arbitrotion proceedingg;shidl..llheld at the ofrice of the seller in
New Delhi by a sole orbiqinoilnho sholl be appointed by mutual
consent of the pafties. If:rfierb. i; no consensus on appointment of
the Arbitratgi, the naftArltrilltre.refetred b the concerned court
for the sanig ln case.of any proceeding, relerence etc. touching
upon the:aylitrator subject iniluding ony aword, the territoriol
jurisdic An 6fthe Courts shall be Gurgodn as well as of punjab and
Horyano High Court ot Chandigorh".

17. The authority is ofthe opinion that the iurisdiction of the authority

cannot be fettered by the existence of an arbitration clause in the

buyer's agreement as it may.bqJloted that section 79 of the Act bars

the jurisdiction of civil courts abdut any matter which falls within the

puryiew of this alAhoriqt orthe Real Estate Appellate Tribunal. Thus,

the intention to render such disputes as non-arbitrable seems to be

clear. Also, section 88 of the ACt says that the provisions of this Act

shall be in addition to and not in derogation of the provisions of any

other law for the time being in force. Further, the authority puts

reliance on catena of judgments of the Hon'ble Supreme Court,

particularly in National Seeds Corporation Limited v, M.

Madhusudhan Reddy & Anr. (2072) 2 SCC 506, wherein it has been

held that the remedies provided under the Consumer Protection Act

are in addition to and not in derogation of the other laws in force, 
n,.
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consequently the authority would not be bound to refer parties to

arbitration even if the agreement between the parties had an

arbitration clause. Therefore, by applying same analogy the presence

of arbitration clause could not be construed to take away the

jurisdiction of the authority.

18. Further, in Aftab Singh and ors. v. Emaar MGF Land Ltd and ors.,

Consumer case no, 701 of 2075 decided on 73.07,2017, the National

Consumer Disputes Redressal Commission, New Delhi (NCDRC) has

held that the arbitration clause in agreements

complainants and builders could not circumscribe the

consumer. The relevant paras are reproduced below:

Complaint No. 895 of 2022

between the

,urisdiction of a

"49. Support to the above view is also lent by Section 79 of the recently
enacted Reol Estate (Regulation and Development) Acl 2016 (Jor short
"the Real Estate Act"). Section 79 of the soid Act reads as lollows: -

"79. Bor ofjurisdiction - No civil court sholl have jurisdiction
to entertain any suit or proceeding in respect of ony mattpr
which the AuthoriA or the adjudicating olficer or the
Appellote Tribunal is empowered by or under this Act to
determine ond no injunction shall be granted by ony court or
other quthority in respect of ony oction taken or to be token
in pursuance ofony power confeffed by or under this AcL"

It con thus, be seen that the soid provision expressly ousts the jurisdiction
of the Civil Court in respect of ony moxer which the Reol Estate
Regulatory Authority, established under Sub-section (1) of Section 20 or
the Adjudicoting Olfrcer, oppointed under Sub-section (1) of Section 71 or
the Real Estote Appellant Tribunal established under Section 43 of the
Real Estate Act, is empowered m deurmine. Hence, in view of the binding
dictum of the Hon'ble Supreme Court in A. Atryoswamy (supra) the
motters/disputes, which the Authorities under the Real Estote Act ore
empowered to decide, ore non-arbitroble, notwithstonding an
Arbitrotion Agreement between the parties to such matters, which, to o
lorge extenC are similar to the disputes falling for resolution under the
Consumer AcL

56, Consequently, we unhesitotingly rcject the orgumenB on behar of the
Builder qnd hold that on Arbitration Clouse in the afore-stoted kind of
Agreements between the Complainonts ond the Builder cannot
circumscribe the jurisdiction of o Consumer Fora, notwithstanding the
omendments mode to Section I of the Arbitation Act"

Page 15 of21
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While considering the issue of maintainability of a complaint before a

consumer forum/commission in the fact of an existing arbitration

clause in the builder buyer agreement, the hon'ble Supreme Court in

case titled as M/s Emaar MGF Land Ltd. V. Aftab Singh in revision

petition no. 2629-30/2078 in civil appeal no. 23572-Zgstg ol 2017

decided on 70,72,2018 has upheld the aforesaid iudgement of NCDRC

and as provided in Article 141 of the Constitution of India, the law

declared by the Supreme Court shall be binding on all courts within

the territory of India and accordingly, the authority is bound by the

aforesaid view. The relevant paras are of the judgement passed by the

Supreme Courr is reprgagce! !el{i,.-
"25. This Court in the series ofjudgments as noticed obove considered the
provisions of Consumer Protection Act, 1986 qs well as Arbitrotion Act,
1996 and laid down that complaintunder Consumer Protection Actbeing
o speciol remedy, despite there being on orbitrotion ogreement the
proceedings before Consumer Forum have to go on ond no error
committed by Consumer Forum on rejecting the application. There is
reason for not interjecting proceedings under Consumer Protection Act
on the strength on arbitration agreement by AcC 1996. The remedy
under Consumer Protection Act is a remedy provided to o consumer when
there is a defect in any goods or seryices. The complaint meqns ony
ollegation in writing mode by o complainont hos olso been exploined in
Section 2(c) of the AcL The remedy under the Consumer Protection Act is
confined to complaint by consumer as delned under the Act for delect or
delciencies caused by o service provider, the cheop and o quick remedy
has been provided to the consumer which is the object ond purpose of the
Act as noticed above."

Therefore, in view of the above iudgements and considering the

provision of the Act, the authority is of the view that complainants are

well within their rights to seek a special remedy available in a

beneficial Act such as the Consumer Protection Act and RERA Act,

2016 instead of going in for an arbitration. Hence, we have no

hesitation in holding that this authority has the requisite jurisdiction

20.
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to entertain the complaint and that the dispute does not require to be

referred to arbitration necessarily.

Findings on the reliefsought by the complainant,

G.l. Direct the respondent to refund the entire paid-up amount to
the complainants along with prescribed rate ofinteresL

The complainant was allotted unit no. C-272, 27|J, floor, in

tower/block- C, in the proiect "Raheia Revanta,, by the

respondent/builder for a total consideration of Rs.96,04,781/-. A

buyer's agreement was executed on 01.08.2014. The possession of the

unit was to be offered within 48 monlhs from the date of the execution

of the Agreement to sell !1t" tt" seller shall be entitled for

compensation free grace peiiod of six (6J months in case the

development is not aompleted. within the time period mentioned

above. Therefore, the due date of possession comes out to be

01.02.2019 along with grace period of 6 monrhs.

The respondent-builder cancelled the unit of the complainant vide

letter dated 2L1A,2016 after issuance of demand letters and

reminders dated 30.06.2015, 30.072015, and 23.09.2015, respectively

on account of non.payment ofconsideration amount by the allottees.

0n considering the documents available on record as weli as

submissions made by the parties, it can be ascertained that the

complainant has failed to abide by the terms of the agreement

executed inter-se parties by defaulting in making payments in a time

bound manner as per payment schedule. Accordingly, the respondent

after giving reminders dated 30.06.2015, 30.07.2015, and 23.09.2015

cancelled the unit ofthe complainant vide letter dated 21.10.2016. The

respondent has given sufficient opportunities to the complainant

before proceeding with termination of allotted unit and the same is

Complaint No. 895 of 2022
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held to be valid as per the terms and conditions of buyer's agreement

dated 01.08.2014. But while cancelling the unit, it was an obligation of

the respondent to return the paid up amount after forfeiting the

amount of earnest money. As per clauses 3.6 and 3.7 of the agreement

to sell, the respondent /promoter has a right to cancel the unit in case

the allottees breached the agreement to sell executed between both

the parties. Clauses 3.6 and 3.7 of the agreement to sell is reproduced

as under for a ready reference:

3.6 Eornest Money 3,6
Thot the Purchoser agrees thot ofi ofthe omount(s) potd by him towords
the sole price, the Seller shall treot l0o/o oI the Sole price os Eornest
Money to ensure fulfilment'.by lhe Purchaser of the terms and
conditions os contained hereiL-frqely paynent is the essence of the
terms ond conditions, ofthis Agreemeht to Sell and the purchoser is under
an obligotion to pay the sale price os provided in the payment plon qlong
with the other payments such as PLC, EDC, lDC, porking charges, club
nembership charges,, applicoble stomp duty, registration fee,
mointenonce securiA erc, ond other chorges on or before the due date or
os and when dema4ded by the Seller, as the cose may be and also to
perform and obsetye all other obligotions of the Purchoser under this
Agreement

3.7 Failure/Deloy in Poyment
lf there is deloy or default in making patment of the installments by the
Purchoser, then the Purchaser sholl poy to the Seller interest which sholl
be charged @ 1B% per annum from the due date of poynent of
instollment on monthly conpoulded bosrs However, if the payment is not
received within 90 doys Irom the due date or in the event ol non-
funhent/breoch of any of the terms and conditions of this allotment,
Agreement to sell or Conveyance Deed by the Purchqser, including
withdrawal of the application ond/or olso in the event of foilure by the
Purchaser to sign and return to the Seller Agreement to sell on Seller's
standord format within thirry (30) days from the date of its dispatch by
the Seller, the booking will be cancelled at the disTetion of the Seller and
eornest money paid to the Seller by the Purchoser olong with interest on
deloyed poyments and brokeroge paid, iI any sholl stand forkited ond the
Purchoser shall be lefi with no right" title, intercst lien or cloim oI
whatsoever noture on the said aportment The balonce amount afier
above deductions shall be refundable to the Purchoser without dny
interest, after the soid unit is allotted to some other Purchoser. The
dispatch ofsqid cheque by registered post/speed-post to the lost availoble
address with the Seller as llled up in the application form [as applicable)
shall be full and final discharge of qll the obligotions on the part of the n
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Seller or its employees ond the Applicqnt (s)/intending allottee (s) will
not raise any objection or claim on the Seller after this. The Seller may ot
its sole discretion condone the breach by the Purchaser ond moy revoke
cancellotion of the allotment provided the unithas not been re-allotted to
some other person and the Purchoser ogrees to pay the upto-date interest
ond the unearned proJits (diJference between his booking price ond
prevailing sales price) in proportion to total omount outstanding on the
date oI restorotion ond subject to such additional conditions/undertaking
os may be decided by the Seller. Further if qny Purchoser at any stage
wants to withdrow his applicotion for booking for any reason v/hotsoever,
it shall be deemed as concellotion by the Purchaser and in thot
eventualiq, Seller sholl be entitled to forfeit earnest money paid by the
Purchaser. The bolance omount (after deducting the eqrnest monEl,
outstanding interest for deloyed payments, brokerage/ commissions etc. if
any) shall be refundoble to the Ptrchaser without any interest, ofter the
said unit is allotted to some othei iitending Purchoser.

24. However, the deductions made from the paid up amount by the

respondent are not as per the law of the Iand laid down by the Hon'ble

apex court of the land in cases of l4aula Bux VS. llnion of India,

(1970) 1 SCR 928 and Sirdar KB. Ram Chandra Rai llrs. VS. Sarah

C. Urs., (2015) 4 SCCa36, and wherein itwas held that forfeiture of the

amount in case of breach of contract must be reasonable and if
forfeiture is in the nature of penalty, then provisions oI section 74 of

Contract Act, 1872 are attoched dnd the parqt so forfeiting must prove

actual damages. After cancellation of allotment, the flat remains with

the builder as sici tlere is hardly any octual ddmage. Ndtional

Consumer Disputus Redressal Commissions in CC/435/2019 Ramesh

Malhotra VS. Emoor MGF Land Limited {decided on 29.06.2020J and

Mr, Saurov Sanyol VS. M/s IREO Private Limited (decided on

1.2.04.2022) and followed in CC/2766/2017 in case titled as Jayant

Singhal and Anr. VS. M3M India Limited decided on 26.07.2022, held

that 100/o of basic sale price is reasonable amount to be forkited in the

name of "earnest money". Keeping in view the principles laid down in

the first two cases, a regulation known as the Haryana Real Estate

Page 19 of 21



HARERA

S*GURUGRAN,4

Regulatory Authority Gurugram (Forfeiture of earnest money by the

builder) Regulations, 11[5) of 2018, was farmed providing as under-

"5. AMOUNT OF EARNEST MONEY
Scenario prior to the Reol Estote (Regulotions ond Development) Act,
2016 was different Frauds were coffied out without any feor qs there
was no law for the some but now, in view of the above focts and tqking
into consideration the judgements of Hon'ble Notional Consumer
Disputes Redressal Commission ond the Hon'ble Supreme Court of
lndia, the outhority is of the view thot the forfeiture omount of the
earnest money sholl not exceed more thon 10% of the consideration
omount of the real estate i,e, apartment/plot/building as the cqse may
be in all cases where the cancellation of the flot/unit/plot is mqde by
the builder in o uniloteral monner or the buver intends to u,lithdraw

fiom the project ond any og ning any clause controry to
the aforesoid regulotions sh not binding on the buyer."

25. Thus, keeping in view the aforesi

detailed above,

r view the aforesaid legal provisions and the facts

the respondent is directed to refund the paid-up

amount of the coniplainant afte'r deducting 10% of the sale

consideration being earnest money along with interest at the

prescribed rate ire,, 10.7570 (the State Bank of Itrdia highest marginal

cost of lending raterOi€LRJ applicable as on date +270) as prescribed

under rule 15 of the Haryana Real Estate (Regulation and

Development) Rules, 2017, lrom the date of termination/cancellation

i.e.,27.10.2016, till the aetual datehf refund of the amount within the

timelines provideii ih rule 16 oftheHaryaia Rules 2017 ibid.

H. Directions of the authority

26. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of

obligations cast upon the promoter as per the function entrusted to

the authority under section 34(0:

i. The respondent is directed to refund the paid-up amount of

Rs.30,7 4,457 /- after deducting 100/0 of the sale consideration

being earnest money along with interest at the prescribed rate

Complaint No. 895 of 2022
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i.e., 10.75o/o on the refundable amoun! from the date of

termination/cancellation i.e., 21.10.2016 till date of actual refund.

ii. A period of 90 days is given to the respondent to comply with the

directions given in this order and failing which legal

consequences would follow.

27. Complaint stands disposed of.

28. File be consigned to registry.

;{
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M
Haryana Real Estate Regulatory Authority, Gurugram

Dared: 25.10.2023
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