
HARERA

GURUGRAI\,,]

Complaint Nos. and 707 of 2022
& 7OA ot 2022

BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,

GURUGRAM

Order reserved oni 21.09.2023
Order pronounced on: t9.to.zo23

CORAM:

Shri Viiay Kumar Goyal Memher

ORDER

1. This order shall dispose ofboth the complaints titled as above filed before

the authority under section 31 of the Real Estate (Regulation and

Development) Act,20L6 (hereinafter referred as "the Act") read with rule

28 of the Haryana Real Estate (Regulation and Developmentl Rules, 2017

(hereinafter referred as "the rules") for violation of section 11(41(al of the

Act wherein it is inter alia prescribed that the promoter shall be

responsible for all its obligations, resp onsib ilitie s and functions to the

allottee as per the agreement for sale executed inter se between parties.

2. The core issues emanating from them are similar in nature and the

complainant(s) in the above referred matters are allottees of the project,

namely,"AIPLIOY CENTML" (commercial colonyl being developed by the

;,

NAME OF THE BUILDER M/S ADVANCE INDIA PROIECTS LIMITED

PROIECT NAME "AIPL IOY CENTRAL"

S. No. Case No. Case title APPEAMNCE

1. cR/707 /2022 Manisha Pratap Singh
v/s

M/s Advance India Projects
Limited

Ms. Dagger Malhotra Advocate
and

Shri Harshit Batra Advocate

2. cR/70812022 Ms, Dagger Malhotra Advocate
and

Shri Harshit Batra Advocate
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M/s Advance India Projects
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3.

occuDation Certificatet - 24.1 2,2 021

Possession Clause: -

44. Force Maieure

Subject to the aforesqid and Subject to the Allottee not being in default under
ony port ofthis Agreement including but not limited to the timely payment of
the Totol Price cind glso subject to the Allottee hoving complied with all

formalities or doiimentations os Qresaribed by the compony, the company
endeavours to hand over the possession of the Unit to the Allottee within q
period of 54 months with a funher grace pertod of 6 months, Jrom 1

September 2 0 77.,,............."

Assured Return Clause: -

32, Where the Allottee has opted for Poyment Plon as per qnnexure A ottoched
herewith and accordingly, the Company has agreed to poy Rs.64,891/- per
month by way ofossured return to the Allottee fron 25.02.2017 till the dqte of
issue of notice ofpossession of the unit. The return sholl be inclusive of oll toxes

whotsoever pqyable or due on the return.

Complaint Nos. and 707 of2.022
& 70A of 2022

same respondent/promoter i.e., M/s Advance India Projects Limited. The

terms and conditions of the booking application form, agreement to sell

and allotment letter against the allotment of units in the upcoming project

of the respondent/builder and fulcrum of the issues involved in both the

cases pertains to failure on the part of the promoter to deliver timely

possession of the units in question, seeking award of assured return till

valid offer of possession, to complete the super structure of office block

and compensation.

The details of the complaints, reply to status, unit no., date of agreement,

possession clause, due date of possession, total salc consideration, total

paid amount, and relief sought are given in the table below;

Project Name and
Location

Advance India Proiects Limited at "AlPL JOY CENTRAL",
Sectors 65. Gurueram.

Page 2 of30
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Complaint Nos. and 707 of 2022

&7OA of 2022

Sr.
No

Complaint
No., Case

Title,
and

Date of
Iiling of

complaint

Reply
status

Unit
No.

Date of
execution

of
agreemellt

to sell

Due date
of

possession

Total
Consideration
/Total Amount

paid by the
complainants

in Rs.

t. cR /707 /
2022

Manisha
Pratap
Singh
v/s

India
Projects
Limited.

Dateof
filingof

complaint
22.02.2022

Reply
received on
15.07.2022

I
I#

05, Cround
floot

admeasuring

Revised area-
445.11sq. ft.

IPage no.
page 66 ofthe

replyl

15.11_2017

lAs per page
no.23 of

complaintl

n

07.09.2022

[Grace period
ol6 mon$s
are allowed)

(Note:
calculated

01.09-2017 +

6 months
grace period
mention in
the buyer's
agreemen0

TSC: '
1,16,O5,79A/.

r,24,50,662 / -

( As per

accounts dated
22.02.2022 ot
page 82 of the

replyl

cR/708/
2022

Manisha
Pratap
Singh
v/s
M/s

lndia
Projects
Limited.

Date of
Filing of

complaint
22.02.2022

Reply

1s.o7.2022

96, Ground
floor

admeasuring
1386 sq. ft

Isuperarea)

Revised area
1385.91 sq. fL

[As per page

65 ofreplyl

15.71.2017

lAs per pagc
no.55 ol

complarnll

I

01.09.2022

(craceperiod
o[6 months
areallowed)

INoter-
calculated
from the

01.09.2017 +
6 montis

grace period
mention in
the buyer's
agreement)

TSC: -

3,85,74,190 / -

4,14,9A,214 / -

( As per
statement of

accounts dated
2Z-O2-2o22 oi
page 80 of the

reply)

The complainant inthe above complaints have sought the following reliefs:
1. Direct the respondent to pay assured return to the complainant from 25.12.2021,

till date ofvalid offer of possession as Rs.10,51,813.62 /- per month.
2. Direct the respondent to not illegally offer of possession without completion of

construction ofthe super structure ofoffice block as otherwise the same would be

contrary to the terms aSreed in the unit buyer's aqreement.

h, Page 3 of30
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Complaint Nos. and 707 of2022
& 708 of 2022

elaborated as follows:
Abbreviation Full form
TSC Total Sale consideration

4.

AP Amount Daid by the allottee

The aforesaid complaints were filed against the promoter on account of

violation of the booking application form, agreemcnt to sell and allotment

Ietter against the allotment of units in the upcoming project of the

respondent/builder and for not handing over the possession by the due

date, seeking award of assured return till valid offer of possesslon, to

complete the super structure of office block and compensation.

It has been decided to treat the said complaints as an application for non-

compliance of statutory obligations on the part of the promoter/

respondent in terms of section 34[fl of the Act which mandates the

authority to ensure compliance ofthe obligations cast upon the promoters,

the allottee(s) and the real estate agents under the Act, the rules and the

regulations made thereunder.

The facts ofboth the complaints filed by the complainant(sl/allottee(s.) are

also similar. Out of the above-mentioned case, the particulars of lead case

CR/707/2022 titled qs Manisha Pratap Singh V/S M/s Advonce Indio

Projects Limited are being taken into consideration for determining the

rights of the allottee(s) qua assured return till valid offer of possession, to

complete the super structure of office block and compensation.

Proiect and unit related details

6.

A.

HARERA

GURUGRAIU

3, Direct the respondent to odhere to the terms mentioned in the unit's buyer's
agreement along with the onnexure A of the agreement and to make offer of
possession in compliance of the said terms.

4. Award the litigation cost to the tune of Rs.50,000/- in the fqvour ofthe comploinant.
Note: In the table referred above, certain abbreviations have been used, They are

V Page 4 of 30
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7.

Complaint Nos. and 707 of 2022

& 70A of 2022

The particulars ofthe project, the details ofsale consideration, the amount

paid by the complainant(s), date ofproposed handing over the possession,

delay period, ifany, have been detailed in the following tabular form:

cR/707/2022 titled as Manisha Pratap singh v/s M/s Advance India
Proiects Limited,

s. N. Particulars Details
1. Name ofthe project "AIPL Joy Central"

2. Project location ;ector 65, Gurugram

3.

!
Allotment letter 70.o4.2077

[As per page no. 15 of complaint]
4. Unit No. 05, Ground lloor

[As per page no. 28 ofcomplaint]
5. Unit Area lt

({/

455 sq. ft. (super areal

[As per page no. 2B of complaint]
Revised area- 445.11 sq. ft.

lPage no. page 66 of the reply]

6. Date ofagreement for sale 75.1,1,.2077

[As per page no. 23 of complaint]

7. Possession clause

it t
tl

44.
,,,,... ...The contpany endeavours to hand

over the possession of Lhe unit to the

allotteewithin a period of 54 months with
o further grace period oi6 months, from
1 September 2017

(Emphasis supplied)

B. Due date ofpossession oL.o9.2022
(Grace period of6 months are allowed)

9. Total sale consideration Rs.1,16,05,798/-

[As per statement of accounts dated

22.02.2022 on page 82 of the replyl
10. Amount paid by the

complainant
Rs.7,24,50,662 /-
[As per statement of accounts dated

22.02.2022 on page 82 of the replyl

Page 5 of30w
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Complaint Nos. and 707 of 2022

&708 of 2022

B.

s
Facts ofthe complaint *

0005 on the ground floor, having super iarea of 455 sq. ft. in the

respondent's project namely, "AIPL Joy Central," The respondent

issued an allotment letter dated 10.04.201,7, allotted the above-

mentioned unit in favour of the complainant and confirmed the

payment plan opted by the complainant which stated that the offer of

possession shall be made only after completion of the superstructure

11. Assured return clause

Where the allottee hos opted for payment
plan as per annexure A attached herewith

and accordingly, the company has agreed

to pay Rs.64,891/- per month by way ol
assured return to the allottee from
25,02.2077 till the date of issue of notice
ol possession of the unit

12. Amount paid to the
complainant by way of
assured return

ffi
R9.ZO,16,B7 3 / -

4s,per calculation sheet annexed at
page no 81 ofthe reply
The complainant has admitted in his
complaint that the respondent had

13. Occupation certificate 24.72.2027

[Page 63 ofthe reply]

74.

I I
22.02.2022

[Page 66 ofthe reply]

II

: following submissions in the complaint: -

lied for allotment of a retail unit bearing no.

Ilowing su!missions in the complaint: -

Page 6 of 30
v
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ofthe office block The respondent also confirmed the assured returns

plan opted by the complainant.

b. That on 15.11.2017, the respondent entered BBA with the complainant

reiterating the afore-mentioned terms and conditions and payment

plan so opted under the allotment letter and assured returns. The total

sale consideration of the said unit was Rs.1,18,63,670/- and the

complainant has till date paid a total of Rs.L,24,50,662/- to the

respondent.

c. The assured return amount was mutually agreed to be 110lo annually

(subject to TDS) on all the advance payments (excluding GST amountJ

d.

made by the complainant to the respondent. The respondent has

stopped paying assured return amount Rs.1,0 5,813.62 /- per month to

the complainant after 24.12,2021.

That the complainant has been constantly enquiring from the

respondent regarding the non-payment of assured returns from the

month of 25.72.202I onwards but all in vain. The respondent has

stated that it will pay assured returns till date of receipt of occupation

certificate and not beyond that, which is absolutely in contravention of

the buyer's agreement, which provides that the respondent is obligated

to pay till offer of possession. As per the clause 44 of the buyer's

agreement, the respondent was to offer possession to the complainant

within 54 months from 01.09.2077 plus 6 months grace period,

therefore the due date of possession behg01.09,2022

That, in the said project there were to be constructed a total 23 floors

(being ground floor plus 22 floorsl out of which ground floor plus 4

Complaint Nos. and 707 ot 2022
&7OA of 2022

Page 7 of 30N
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floors are retail units and 5tt floor till 22nd floor are office units. The

entire tower in entirety was the office block. Therefore, completion of

construction of the superstructure of the said office block is a pre-

requisite to making offer of possession.

That the respondent on the other hand, informed the complainant that

the respondent is in the process of offer possession of the unit to the

complainant without completion of the construction of the

superstructure ofthe "offlde Sock" to avoid its liability to pay assured

returns under clause 32 of the agreement and therefore the same is

contradictory and in complete violation of the buyer's agreement. As

per buyer's agreement, an offer of possession can be made only after

completion of construction of super structure of office block and not

before that. The same is necessary in practicality as well as retail unit

cannot be operated ifthere is heavy structural construction going on in

the Office Units above the retail units in the office block. The

respondent has received the occupation certificate of the retail units,

but the office block itself is still under construction and it is not even

possible to inspect the retail unit without wearing a helmet to enter the

same due to heavy construction going on in the office units above the

retail units in the office block.

Relief sought by the complainant: -

The complainant has sought following relief(s)

a. Direct the respondent to pay assured return to the complainant

from 25.72.2021 till date of valid offer of possession as

Rs.10,51,81.3.62/- per month.

Complaint Nos. and 707 of 2022
& 7OA of 2022

c.

9.

Page 8 of30N
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b.

C,

d.

Direct the respondent to not illegally offer of possession without

completion of construction of the super structure of office block as

otherwise the same would be contrary to the terms agreed in the

unit buyer's agreement.

Direct the respondent to adhere to the terms mentioned in the unit's

buyer's agreement along with the annexure A of the agreement and

to make offer of possession in compliance of the said terms.

Award the litigation cost to;he tune of Rs.50,000/- in the favour of

the complainant.
ilii{

D, Reply by the respondent

10. The respondent contested the complaint on the following grounds: -

1.

ll.

complaint. That filing of the present complaint seeking possession ol

the unit in question cannot be entertained when the due date of

delivery has not been attained yet.

That, the complainant has filed the present complainant before this

authority which is not maintainable. That the complainant is praying

for the relief of "Assured Returns" which is beyond the jurisdiction that

this authority. That from the bare perusaL of the Act oF 2016, the said

Act provides for three kinds of remedies in case of any dispute between

a builder and buyer with respect to the development of the proiect as

per the agreement, as provided under section 18 of the Act, 2016 for

w Page 9 of 30
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violation of any provision of the Act. That the said remedies are of

"Refund" in case, the allottee wants to withdraw from the project and

the other being "interest for delay of every month" in case the allottee

wants to continue in the project and the last one is for compensation

for the loss occurred by the allottee.

iii. That nowhere in the said provision the authority has been dressed in

jurisdiction to grant " Returns". Therefore, the present

complaint is filed with grave illegalities and Iack ofjurisdiction and the

same is liable to be dismissed at the very outset and the complainant

shall be directed to file pursue the complaint before the civil court for

any dispute arises from the agreement in the form of investment

agreement and lease agreement.

iv. That, moreover, the payment of assured returns has been banned as

per the prevalent laws. On 3L.07.201,9, The Banning of Unreguloted

Deposits Schemes Act, 2019 ('the BUDS Act") was notified and came

into force. That under the said BUDS Act, all the unregulated deposit

schemes such as Assured Returns have been banned and made

punishable with strict penal provisions. That being a law-abiding

company, by no stretch ofimagination, the Respondent can continue to

make the payments of the Assured Returns in violation of the BUDS Act.

v. That at the very outset that the instant complaint is untenable both in

facts and in law and is liable to be rejectc-d on this ground alone.

Complaint Nos. and 707 of 2022
&7OB of 2022

lA, Page 10 of30
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Moreover, the complaint is filed without any cause of action and hence

is liable to be dismissed. lt is again submitted that the complaint is pre-

mature in nature and the present preliminary submissions/objections

may please be read along with the preliminary objections to the

maintainability of the complaint.

That at the outset, it needs to be noted that the development of the

project namely "AIPL loy. @fol" ,lor^t"d at Sector 65 Gurugram,

Haryana has been done-Wn{iipit}e Licenses no. 249 of 2007 dated
r rl

That the complainant being interested in the real estate development

project of the respondent applied for an allotment on a possession

linked payment plan via application form dated 05.04.2017. The

application form was executed willingly and voluntarily between the

parties. The complainant understood all and every term and condition

of the same and the subsequent buyer's agreement. 'Ihe complainant

categorically noted that a copy of the agreement had been provided to

her, hence, it was only after the having perused the same, the

application form was executed by the complainant as a pre-requisite

for execution ofthe agreement and for booking ofthe unit.

viii. That thereafter, a provisional retail shop unit bearing no. 05, having

super area 455 sq. ft. located on ground floor was allotted vide an

Complaint Nos. and 707 of 2022
&708 of 2022

vI.

VlI.

Page 11 of 30
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Complaint Nos. and 707 of 2022
&7OA of 2022

allotment letter dated 10.04.2017. Accordingly, the buyer's agreement

was delivered to be executed, to the complainant vide letter dated

26.06.2017. That upon delay in execution of the agreement, the

respondent also served the complainant with a reminder dated

78.08.20L7. That it was thereafter that finally, the BBA was executed

on 75.L7.2017 .

lx. That, the project underwr in the building plans, upon

which, objections/suggestion for the approval of the building plan was

rightly invited from the complainant vide letter dared 21.11.2019,

however, none were submitted by the complainant. Thereafter, the

unit of the complainant was renumbered from 0005 to GF-05 and the

supper area ofthe unit was reduced to 445.98 sq. ft. and the same was

rightly communicated to the complainant on 20.05.2020,

x. That, as per clause 44 of the agreement, the due date of delivery of

possession was subject to the force maieure conditions, timely

payment by the allottee and obliging with the other terms and

conditions of the agreement and the same was fixed to be 54 months

with a further grace period of 6monthsfrom 0L.09.20L7, accordingly,

the subjective due date of delivery of possession oI the unit comes out

lo be O1.O9.2022. That the present complaint is pre mature and not

maintainable and hence cannot be continued and is entitled to be

dismissed. Accordingly, the contents of the preliminary objections to

Page 12 of30lv
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Complaint Nos. and 707 of 2022
& 7OB of 2022

xi.

the maintainability ofthe complaint may please be read along with and

are not repeated herein for the sake of brevity.

That even though the respondentwas deeply aggrieved with a number

of unforeseeable circumstances causing hindrance in the continuous

construction of the project, like the ban on construction activities,

orders by the NGT and EPCA, demobilisation oflabour, the grave effect

of the corona virus pandlrnig. etc. being circumstances beyond the

control of the respondbnt'; and force maieure circumstances.

lthe construction and rightfully

applied for occupancy certificate for Retail + multiplex on 09.05.2021

xlI.

and valid notice of offer of

That as per clause 11 of the BBA, the complainant was obligated to take

possession of the unit within 30 days from the date of notice of offer of

possession which was to be made after the receipt of the occupancy

certificate onU...Tt! the offalr of posseqsion was given as per the

settled law according to which, possession can be delivered upon the

receipt of occupancy certificate.

xiii. That, furthermore, it is a matter of fact that the parties agreed for the

payment of assured returns as per clause 32 of the BBA. However, the

payment of such assured returns was not static and subject to force

and rightfully obtained the same on 24.).2.2021. Thereafter, the

V Page 13 oF30
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. Complaint Nos. and 707 of 2022
&7OA of 2022

maieure conditions as per clause 44 of the buyer's agreement, as

reiterated hereinabove, which categorically noted that upon force

maieure circumstances, the assured returns shall not be paid by the

company.

xiv. That, the authority does not have the jurisdiction to deal with cases

pertaining to assured returns and the same lies beyond the purview of

the Act and the payment ofas*lred returns has been banned under the

BUDS Act. That, without prejudice to the foregoing and the objections

to the maintainability of the complaint and the non-existence of

jurisdiction of this authoriry, it is submitted that the true and, bona fde

intent and conduct of the respondent needs to be noted here, as is

evident from the fact that the under the electronic clearance system

pay out, the respondent has issued a letter dated 17.08.2018 for the

pre-payment of assured return confirmation from 01.07.2018 and

further from 06.07.201a till the date of notice of offer of possession.

The intent of the respondent has always been to fulfil its contractual

obligations.

xv. That despite the same, the respondent maintained on its commitment

of payment of assured return. l'hat on 0(t.07.2020, the payment of

assured returns was divided in two parts of 50% each and the same

were made payable in the following manner:

Part IAR: Due evety month from the succeedinlJ date oJ lockdown perbd
known as AR Restort date.

Page 14 of 30ir
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Part ll AR: Accruing from succeedlng date oflockdown period olong with
interes@120k.

The above arrangement was duly informed to the complainant vide

letter dated 06.07.2020.

That the respondent has rightly paid the assured return from time to

time, as evident from the assured return sheet.

xvi. That the complainant stands in default of taking the offer of possessio n

and making the due paynients. The malafide conduct of the

complainant is evident from the fact that the complainant has enjoyed

the payments of assured returns and failed to comply with their

obligations, That as on 22.02.2022, the complainant has to pay

Rs.7,38,231/-. That, apart from violating the obligations under the

BBA, the complainant stands in violation ofsections 19(6J and 19( 11)

and hence is liable to pay interest under Section 19(7J of the RERA Act,

20t6.

Complaint Nos. and 707 of 2022

&708 of 2022

on the

can be

written

11. Copies of all the relevant documents have been filed and placed

record. Their authenticity is not in dispute. Hence, the complaint

decided on the basis of these undisputed documents and

submissions made by the parties.

E. Jurisdiction ofthe authority

12. The authority has complete territorial and subject matter jurisdiction

adjudicate the present complaint for the reasons given below.

Page 15 of 30[L



E.I Territorialiurisdiction

13. As per notification no.7/92 /2017-1TCP dated 14.12.2017 issued by Town

and Country Planning Department, Haryana the jurisdiction of Haryana

Real Estate Regulatory Authority, Gurugram shall be entire Gurugram

district for all purposes. In the present case, the proiect in question is

situated within the planning area_.of Gurugram district. Therefore, this

authority has complete territo;iai'jurisdiction to deal with the present
::': '. a :

complaint. .

I

tl

HARERA

ffiGURUGRAI/

E,ll Subiect-matterjurisdl

Section 11[4)(aJ of the Act,

responsible to the allottee as

reproduced as hereunder:

Complaint Nos, and 707 of 2022

&70a of 2022

des that the promoter shall be

Section 11[4)(a] is

14.

eement for sale.

Section 77

(4) The promoter shall-

ns, responsibilities and functions
the rules and regulotions made

the agreement for sale, or to the

associqtion of ollottees, as lhP case moy be, till the conveyonce ofoll Lhe

opartments, plSts or buildiiis,d{the case moy be, to the ollouees, or the
common qreai'bdldossoiittionbSa ottees or 6he competent authority,
as the case mqy be;

Sedion 34-Functions of the Authority:

34A of the Act provides to ensure complionce of the obligations cost

upon the promoters, the ollottees qnd the reol estate ogents under this
Act and the rules ond regulations mode thereunder.

15. Hence, inviewofthe authoritative pronouncement ofthe Hon'ble Supreme

Court in the case mentioned above, the authority has the iurisdiction to

Page 16 oF 30v
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entertain a complaint seeking refund of the amount and interest on the

refund amount.

Findings on the reliefsought by the complainant.
F.l Direct the respondent to pay assured return to the complainant from

25.72.2021 till date o f valid offer of possession as Rs.10,51,813,62 / - per
month.

The complainant has sought assured return on monthly basis as per clause

32 of agreement to sell dated 15.7L2017, the companyhas agreed to pay

an amount of Rs.2,L1,435 /- per month by way of assured return to the

allottee from 06.05.2017 tilllhdd2tb ofissue ofnotice ofpossession ofthe

unit. The respondent has not complied with the terms and conditions of

the agreement to sell, Though for some time, the amount of assured

returns was paid but later o!1, tbe respondent refused to pay the same by- 1.. , I I
taking a plea of the Banning of Unregulated Deposit Schemes Act, 2 019.

But that Act does not create. a.!ar for payment of assured returns even

after coming into operation lnd the payments made in this regard are

protected as per section 2(a)[iii) -of the above-mentioned Act. However,

the plea of respondent is otherwise and who took a stand that though it

paid the amount of assured return upto the December 2021 but did not

pay assured return amount after coming into force of the Act of 2019 as

the same was declared illegal.

The Act of 2016 defines "agreement for sale" means an agreement entered

into between the promoter and the allottee [Section 2(c)]. An agreement

for sale is defined as an arrangement entered between the promoter and

Complaint Nos. and 707 of 2022
&7OA of 2022

L7.
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allottee with freewill and consent of both the parties. An agreement

defines the rights and liabilities of both the parties i.e., promoter and the

allottee and marks the start ofnew contractual relationship between them.

This contractual relationship gives rise to future agreements and

transactions between them. The different kinds of payment plans were in

vogue and legal within the meaning ofthe agreement for sale. One ofthe

integral part of this agreemenriis $,q transaction of assured return inter-

se parties. The "agreement for sale" after coming into force ofthis Act (i.e.,

Act of 2016) shall be in the prescribed form as per rules but this Act of

2016 does not rewrite the "agreement" entered between promoter and

allottee prior to coming into force of the Act as held by the Hon'ble Bombay

High Court in case Neelkamal Realtors Suburban Private Limited and

Anr. v/s llnion of lndia & Ors., (Writ Petition No. 2737 of 2017) decided

on 06.12,2017. Since the agreement defines the buyer-promoter

relationship therefore., it can.bq.said. that the agreement for assured. ? !r r
returns between the ipromotiir and allottee arises out of the same

relationship. Therefolel-i! cq1!e said that the real estate regulatory

authority has complete jurisdiction to deal with assured return cases as

the contractual relationship arise out of agreement for sale only and

between the same parties as per the provisions of section 11(4J (a) of the

Act of 2016 which provides that the promoter would be responsible for all

the obligations under the Act as per the agreement for sale till the

Complaint Nos. and 707 of 2022
&7OB of 2022

Page 18 of30(v



Complaint Nos. and 707 of2022
& 7OA of 2022

&18.

HARERA

M GURUGRAM

execution of conveyance deed of the unit in favour of the allottee. Now,

three issues arise for consideration as to:

i. Whether the authority is within its jurisdiction to vary its earlier stand

regarding assured returns due to changed facts and circumstances.

ii. Whether the authority is competent to allow assured returns to the

allottee in pre-RERA cases, after the Act of 2016 came into operation,

iii. Whether the Act of 2019 bars pa,,rnent of assured returns to the allottee
:"

in pre-REM cases, ',, ,1

Anr. Vs, M/s Londmark

78), and Sh. Bharam Singh

& Anr. Vs, Venetain LDF Projects LLP" (supra), it was held by the

authority that it has no jurisdiction to deal with cases of assured returns.

Though in those cases, the issue ofassured returns was involved to be paid

by the builder to an allottee but at that time, n€ither the full facts were

brought before the authority nor it was argued on behalf of the allottees

that on the basis of contractual obligations, the builder is obligated to pay

that amount. However, there is no bar to take a different view from the

earlier one if new facts and law have been brought before an adjudicating

authority or the court. There is a doctrine of "prospective overruling" and

which provides that the law declared by the court applies to the cases

arising in future only and its applicability to the cases which have attained

finality is saved because the repeal would otherwise work hardship to

those who had trusted to its existence. A reference in this regard can be

Page 19 of 30
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made to the case of Sorwan Rumar & Anr vs. Madan Lal Aggarwal

Appeal (civil) 7058 oI 2003 decided on 06.02.2003 and wherein the

hon'ble apex court observed as mentioned above. So, now the plea raised

with regard to maintainability ofthe complaint in the face ofearlier orders

ofthe authority in not tenable. The authority can take a different view from

the earlier one on the basis of new facts and Iaw and the pronouncements

made bythe apex court of thel;iu{!.is now well settled preposition of law

that when payment of assured -tgb{ins i! part and parcel of builder buyer's

agreement (maybe th.rere is a:rlause in that document or by way of

addendum, memorandum ofunderstanding or terms and conditions ofthe

not liable to pay the amount of assured

return. Moreover, an agreement for sale defines the builder-buyer
I

relationship. So, it can be said that. the agreement for assured returns
I

. ':': -"
between the promotel.and an allotee arises out of the same relationshiptrx
and is marked by the original agreement for sale. Therefore, it can be said

that the authority has coJnpleteJuri,sdiction with respect to assured return

cases as the contractual relationship arises out of the agreement for sale

only and between the same contracting parties to agreement for sale. In

the case in hand, the issue ofassured returns is on the basis ofcontractual

obligations arising between the parties. Then in case of Pioneer Urban

Land and Infrastructure Limited & Anr. V/s Union of India & Ors. (Writ

Page 20 of 30
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Petition (Civil) No. 43 o12019) decided on 09.08.2019, it was observed

by the Hon'ble Apex Court of the land that "... allottees who had entered

into "assured return/committed returns' agreements with these

developers, whereby, upon payment of a substantial portion of the total

sale consideration upfront at the time of execution of agreement, the

developer undertook to pay a cer!3i-n amount to allottees on a monthly

basis from the date of executiorg,of&greement till the date of handing over

borrowing' which became clear from the developer's annual returns in

which the amount raised was shown as "commitment charges" undcr the

head "financial costs". As a result, such allottees were held to be "financial

creditors" within the meaning of section 5[7) of the Code" including its

treatment in books of accounts of the promoter and for the purposes of

income tax. Then, in the latest pronouncement on this aspect in case

Iaypee Kensington Boulevard Apartments Welfore Association and

Ors. Vs. NBCC (lndid) Ltd. and Ors. (24.03.2021-SC): MANU/ SC/0206

/2027, lhe same view was followed as taken earlier in the case of Pioneer

Urban Land Infrastructure Ld & Anr. with regard to the allottees of assured

returns to be financial creditors within the meaning of section 5(7) of the

Code. Then after coming into force the Act of 2016 w.e.f 01.05.2017, the

builder is obligated to register the project with the authoriry being an

Complaint Nos. and 707 of 2022
&7OA of 2022
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ongoing project as per proviso to section 3 (1) of the Act of 2017 read with

rule 2(o) of the Rules, 201"7. The Act of 2016 has no provision for re-

writing of contractual obligations between the parties as held by the

Hon'ble Bombay High Court i.n case Neelkamal Realtors Suburban

Private Limited and Anr. V/s Union of India & Ors., (supra) as quoted

earlier. So, the respondent/builder can't takc a plea that there was no

contractual obligation to pay the amount ofassured returns to the allottee

after the Act of 2016 came into force or that a new agreement is being

executed with regard to that fact, When there is an obligation of the

promoter against an allottee to pay the amount of assured returns, then he

can't wriggle out from that situation by taking a plea ofthe enforcement of

Act of 2076, BUDS Act 2019 or any other law.

19. It is pleaded on behalf of respondent/builder that after the Banning of

Unregulated Deposit Schemes Act of 2019 came into force, there is bar for

payment of assured returns to an allottee. But again, the plea taken in this

regard is devoid of merit. Section 2(4) ofthe above mentioned Act defines

the word 'deposit' as an amount of money received by way of an advance or

loan or in any other form, by any deposit taker with a promise to return

whether after a spectfied period or otherwise, either in cash or in kind or in

the form of a specified service, wifh or without any benefit in the form of

lnterest bonus, prortt or in any other form, but does not include

[. an amount received in the course of, or for the purpose of, business and
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bearing a genuine connection to such business including-
ii. qdvance received in connection with consideration ofdn immovable property

under an agreement or dffangement subject to the condition that such

advance is adjusted against such immovable property as specified in terms of
the agreement or arrangement

20. A perusal of the above-mentioned definition of the term 'deposit' shows

that it has been given the same meaning as assigned to it under the

Companies Act,2013 and the same-plovides under section 2(311 includes

any receipt by way of deposit or loan or in any other form by a company

cateloyies ofbut does not include such cateloyies of a{nount as may be prescribed in

consultation with the Reserve Bank of tndia. Similarlv rule 2fcl of theank of lndia. Similarly rule 2[c] of the

Companies (Acceptance (of DepositsJ Rules, 2014 defines the meaning of

deposit which includes any :ejpt of money by way of deposit or loan or

in any other form by a company but does not include.

( tl
i. as an advance, accounted for in any manner whatsoever, received in

connection w[th considerotion for an immovable property

i[. as an advance received and as allowed by any sectoral regulotor or in
accordance with directions ofCentral or State Government;

21. So, keeping in view the above-mentioned provisions of the Act of 2019 and

the Companies Act 2013, it is to be seen as to whether an allottee is entitled

to assured returns in a case where he has deposited substantial amount of

sale consideration against the allotment of a unit with the builder at the

time of booking or immediately thereafter and as agreed upon between

them.
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22. The Government of India enacted the Banning of Unregulated Deposit

Schemes Act, 2019 to provide for a comprehensive mechanism to ban the

unregulated deposit schemes, other than deposits taken in the ordinary

course ofbusiness and to protect the interest oFdcpositors and for matters

connected therewith or incidental thereto as defined in section 2 [4) of the

BUDS Act 2019 mentioned above.

23. It is evident from the perusal ofsection 2(4)(1)(iil ofthe above-mentioned

Act that the advances received in connection with consideration of an

immovable property under an agreement or arrangement subject to the

condition that such advances are adjusted against such immovable
IE \)

property as specified in terms of the agreement or arrangement do not fall

within the term of deposit, which have been banned by the Act of 2 019.

24. Moreover, the developer is also bound by promissory estoppel. As per this

doctrine, the view is that if any person has made a promise and the

promisee has acted on such promise and altered his position, then the

person/promisor is bound to comply with his or her promise. When the

builders failed to honour their commitments, a number of cases were filed

by the creditors at different forums such as Nikhil Me hta, Pioneer Urban

Land and Infrastructure which ultimately led the central government to

enact the Banning ofUnregulated Deposit Scheme Act, Z0l9 on3l.07 .2019

in pursuant to the Banning of Unregulated Deposit Scheme Ordinance,

2018. However, the moot question to be decided is as to whether the

Complaint Nos. and 707 of 2022
&7oB of 2022

h/ Page 24 of 30



ffi
HARERA

GURUGRAM

Complaint Nos. and 707 of 2022

&708 of 2022

schemes floated earlier by the builders and promising as assured returns

on the basis of allotment of units are covered by the abovementioned Act

or not. A similar issue for consideration arose before Hon'ble RERA

Panchkula in case Baldev Gautam VS Rise Projects Prlvate Limited

(RERA-PKL-2068-2079) where init was held on 11.03.2020 that a builder

is liable to pay monthly assured returns to the complainants till possession

of respective apartments stands handed over and there is no illegality in

this regard.

25. The definition of term 'deposit' as given in the IIUDS Act 2019, has the

same meaning as assigned to it under the Companies Act 2013, as per

section 2(4)(iv)(iJ i.e., explanation to sub-clause (iv), ln pursuant to

powers conferred by clause 31 of section 2, section 73 and 7 6 read with

sub-section 1 and 2 ofsection 469 ofthe Companies Ac|201,3, the Rules

with regard to acceptance of deposits by the companies were framed in

the year 2014 and the same came into force on 01.04.2014. The definition
I l{t

ofdeposit has been.given under section 2 (c) of the above-mentioned Rules

and as per clause;ii (b), as. alirance, acioynted for in any manner

whatsoever received in connection with consideration for an immovable

property under an agreement or arrangement, provided such advance is

adjusted against such property in accordance with the terms ofagreement

or arrangement shall not be a deposit. Though there is proviso to this

provision as well as to the amounts received under heading 'a'and'd' and
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the amount becoming refundable with or without interest due to the

reasons that the company accepting the money does not have necessary

permission or approval whenever required to deal in the goods or

properties or services for which the money is taken, then the amount

received shall be deemed to be a deposit under these rules. However, the

same are not applicable in the case in hand.'l'hough it is contended that

there is no necessary permission or.approval to take the sale consideration

as advance and would be considered as deposit as per sub-clause 2[xv)(b)

but the plea advanced in this regard is devoid of merit. First of all, there is

exclusion clause to section 2(xiv)(bJ whlch provides that unless

specifically excluded under this clause. Earlier, the deposits received by

the companies or the builders as advance were considered as deposits but

w.e.f .29.06.2016, it was provided that the money received as such would

not be deposit unless specifically excluded under this clause. A reference

in this regard may be given to clause 2 of the First schedule of Regulated

Deposit Schemes framed under section 2 (xv) of the Act of 2019 which

provides as under:-

(2) The following shall also be treated as Regulqted Deposit Schemes under this Act
namely:-

(a) deposits accepted under any scheme, or on orrongement registercd wtth any
regulatory body in lndia constituted or estoblished under q statute; and

(b) any other scheme as moy be notified by the Centrol Government under this Act.

26. The money was taken by the builder as deposit in advance against

allotment of immovable property and its possession was to be offered

Page 26 of30
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within a certain period. However, in view oftaking sale consideration by

way of advance, the builder promised certain amount by way of assured

returns for a certain period. So, on his failure to fulfil that commitment, the

allottee has a right to approach the authority for redressal of his

grievances by way offiling a complaint.

27. lt is not disputed that the respondent is a real estate developer, and it had

not obtained registration under the.iAct of 2016 for the proiect in question.

However, the proiect in which. i$.iadvance has been received by the
it. 

r.

developer from the allottee is an o.Ilgging pro.iect as per section 3 (1) ofthe

Act of 2016 and, the same would fall within the jurisdiction ofthe authority

for giving the desired relief to the complainant besides initiating penal

proceedings. So, the amount paid by the complainant to the builder is a

regulated deposit accepted by the later from the former against the

immovable property to be transferred to the allottee later on.

28. On consideration ofdocuments available on record and submissions made

by the complainant and the respondeng the authority is satisfied that the

respondent is in contravention ofthe provisions ofthe Act. The agreement

executed between the parties on 1.5.11.2017, the possession ofthe subject

unit was to be delivered within a period of 54 months with a grace period

of6 months, from 1 September 2017, therefore, the due date ofpossession

comes out to be i.e., 01.09.2022- The assured return is payable to the

allottees on account of provisions in the BBA. The assured return in this
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case is payable as per "clause 32 of the agreement". Clause 32 of the

agreement to sell clearly mentioned that the company has agreed to pay

Rs.64,891/- per month by way of assured return to the allottee from

25.02.2017 till the date ofissue ofnotice ofpossession ofthe unit. The said

clause further provides that it is the obligation ofthe respondent promoter

to pay the assured returns. It is matter of record that the amount of

assured return was paid by the respondent promoter till December 2021

but later on, the respondent refuse{.So.pay the same by taking a plea ofthe

Banning of Unregulated Deposit Schemes Act, 2019. But that Act of 2019

does not create a bar for payment of assured returns even after coming

into operation and the payments made in this regard are protected as per

section 2[4)(iiiJ of the above-mentioned Act.

29. The respondent is directed to pay the outstanding accrued assured return

amount as per clause 32 of the agreement to sell within 90 days from the

date of this order after adjustment of outstanding dues, if any, from the

complainant and failing which that amount would be payable with interest

@ 8.75% p.a. till the date of actual realization.

Direct the respondent to not illegally offer possession without
completion of construction of the super structure of office block as
otherwise the same would be contrary to the terms agreed in the
unit buyer's agreement.
Directthe respondentto adhere to the terms mentioned in the unit's
buyer's agreement along with the annexure A of the agreement and
to make offer ofpossession in compliance ofthe said terms.

V Page 28 of 30
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30. The respondent has offered the possession of th e unit on22.02.2022 after

receiving the occupation certificate d ated 24.L2.2021from the competent

authority. The occupation certificate is granted by the competent authority

to the promoter only after the completion of the building when the civic

infrastructure is complete. Therefore, it is a valid offer of possession.

F.IV. Award the litigation cost to the tune ofRs.50,0OO/- in the favour of
the complainant.

31. The complainants are seeking above mentioned relielw.r.t. compensation.

Hon'ble Supreme Court ollndia in case titled as M/s Newtech Promoters

ond Developers Pvt. Ltd. V/s State of Up & Ors. 2021-2022(1) RCR (C),

357 held that an allottee is entitled to clainr compensation & litigation

charges under sections 12,14,18 and section 19 which is to be decided by

the adjudicating officer as per section 71 and the quantum of

compensation & litigation expense shall be adjudged by the adjudicating

officer having due regard to the factors mentioned in section 72. The

adjudicating officer has exclusive jurisdiction to deal with the complaints

in respect of compensation & legal expenses.

F. Directions ofthe authority

32. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of obligations

cast upon the promoter as per the function entrusted to the authority under

section 34(0:

Complaint Nos. and 707 of 2022
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i. The respondent is directed to pay the arrear ofassured return amount

as per clause 32 of the agreement to sell from the date the payment of

assured return has not been paid i.e., December 2021 till the date of

issue ofnotice of possession ofthe unit.

ii. The respondent is directed to pay the outstanding accrued assured

of this order after adju tstanding dues, if any, from the

complainant and fail t amount would be payable with

interest @ 8.75% realization.

iii. The responde ot the complainant which

is not the buil

33. This decision shall

this order.

34. Complaints stand di

Dated: 19.10.202 3
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mentioned in para 3 of

copy of this order shall be

,,1;l;*dn
Member

Haryana Real Estate
Regulatory Authority,

Gurugram
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