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BEFORE THE HARYANA REAI ESTATE REGULATORY
AUTHORITY, GURUGRAM
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Date offiling :

Date ofdecision ;

1. Dr. Renu Srivastava
2. Col. (Dr.) Ashvini Goel
Both RR/o: 8-26, Westend Colony, Near Anand
Niketan, New Delhi - 110021

775 of 2022
o2.o3.2022
24.09.2023

Anand Divine
Regd, office:
- 110019
Also At:- ATS
201305

Versus

Developers Private Limited
717/92,Deepali Nehru Place, New Delhi

Tower, Plot No 16, Sector 135, Noida -

Complainants

Respondent

Member

Complainants
Respondent

CORAM:
Shri Vijay Kumar Goyal

APPEARANCE:
Ms. Shilpa Gammnani (Advovate)
Ms. Sanju Iproxy counselJ

ORDER

1. The present complaint has been filed by the complainant/allottees under

section 31 of the Real Estate (Regulation and Development) Act, 2016 (in

short, the Act) read with rule 28 of the Haryana Real Estate (Regulation

and Development) Rules, 2017 (in short, the Rules) for violation ofsection

11(a)(a) of the Act wherein it is inter alia prescribed that the promoter

shall be responsible for all obligations, responsibilities and functions to

the allottees as per the agreement for sale executed inter-se them.
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A. Unitand Proiect related details:

2. The particulars ofthe project, the details ofsale consideration, the amount

paid by the complainants, date of proposed handing over the possession,

delay period, ifany, have been detailed in the following tabular form:

S. No. Heads Information

1. Name and location of the
project

"ATS Triump", Sector 104, Village-
Dhanwapur, Gurugram

2. Nature of the project Group housing colony
3. Project area 14.093 acres

4. DTCP License . 63 of 2011dated 16.07.2011 valid
till 15.07.2019

ii. 10 of 2012 dated 03.02.2012 valid
tllt 02.02.2020

Name of the licensee M/s GreatValue HPL lnfratech Private

Limited
M/s Kaanha Infrastructure private

Limited
HRERA registered/ not
registered

Not registered

6. Allotment letter dated Not placed of record

7. Date of execution of flat
buyer's agreement

27.O3.20t4
(As per annexure- 4 at page no. 67 of
the complaint)

B, Unit no. 6031 on 3.d floor, tower 6

[As per annexure- P4 on page no. 68 of
the complaint)

9. Super Area 3138 sq. ft,
(As per annexure- P4 on page no. 68 of
the complaint)

10.

A

Possession clause 18 Time of Handing Over Possession:

Barring unforeseen circumstances and

Force Majeure events as stipulated
hereunder, the possession of the said

Apartment is proposed to be, offered

by the Company to the Allottee on or
before 30 September 2018, from the
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B. Facts ofthe complaint

The complainants have made the lollowing submissionsr -

I. That the complainants booked a flat bearing no. 6031, 3rd floor in

Tower-6 ofthe project named "ATS Triumph" at Sector 104, Gurugram

being constructed and developed by the respondent. Thereafter, a

buyer agreement dared27.03.2078 was executed between the parties

for a total sale consideration of Rs.2 ,23,76,182 /-.

II. That as per clause 5 of the buyer's agreement, the possession of the

unit was undertaken to be delivered to the complainants on or before

30.09.2018. Despite the lapse of more than three years from the

promised date of possession, the respondent has failed to deliver the

possession of the flat to the complainants which in contravention of

3.

date of this agreement [hereinafter
referred to as "the Stipulated : Date"),
subject always to timely payment ofall
charges including the Basic Sale Price*

Stamp Duty, Registration Fees and
Other Charges as stipulated herein or
as may be demanded by the Company

from time to time in this regard.
11. Due date of delivery of

possession
3 0.09.2 018

1,2. Total consideration Rs.1,99,30,519/-
(As per paymentplan on page no.88 of
the complaintJ

13. Total amount paid by the

complainants
k.2,23,76,1,821-
(As alleged by the complainant on
page no. 39 of complaint)

74. Occupation Certificate 28.05.20t9
15. Offer of possession 70.07.2022

(Page no. 135 ofthe complaintJ
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the terms and conditions of the buyer's agreement as well as

understanding betlveen the parties.

That the complainants availed a home loan from Puniab National Bank

for assistance in purchase of the flat and a loan amount of

RS.1,56,4A,L67 /- was directly deposited by the bank into the

respondent's account on 31.03.2018 of which an amount of

Rs.l3,06,902 /- was appropriated towards 75o/o of the sale

consideration and Rs.26,64,67 6/- was appropriated towards GST. The

aforesaid payment has been dulyacknowledged by the respondent by

way of receipts dated 15.05.2018 issued in the name of complainant

no.1. Upon payment ofthe aforesaid amount, the payment obligations

ofthe complainants prior to grant ofpossession, as provided under the

agreement, stood satisfied. However, the respondent called upon the

complainants to make payment of the balance 25% of the sale

consideration. Accordingly, an amount of Rs.29,37,865/- was remitted

by them through RTGS on 30.04.2018, of which an amount of

Rs.3,74,77 7/- was paid towards GST.

Though the complainants made timely payments, the respondent has

failed to deliver possession ofthe flat as per the promised timeline i.e.,

31.07.2018 as per the respondent's email and 30.09.2018 as per the

agreement. The complainants repeatedly followed up with the

respondent's officials regarding the status of their flat and highlighted

the additional expense in the form of monthly rent being incurred by

them as retired pensioners. In response, they were merely given new

timelines/delivery dates, which have not been met by the respondent.

Thereafter, the complainants were called upon to make payment ofthe

amounts required to be paid for external development charges, GST,

III.

IV.

Page 4 of 15lL



HARERA
GURUGRA[/ Complaint no. 775 of 2022

power back-up, maintenance deposit, electricity meter, etc. Though

the aforesaid amounts were due and payable only once the respondent

had made an offer ofpossession, the complainants proceeded to make

payment of an amount of Rs.15,73,636/- by way of cheque bearing no.

000145 dated 23.09.2079.

V. That in February 2020, the respondent's representative reached out to

complainant no.2, seeking documents including (i) No-objection

certificate from Punjab National Bank who had funded the purchase of

the flat; [ii) Loan closure letter, in case the loan had been paid off by

the complainants; (iii) Running maintenance charges of Rs.60,000/- in

favour of respondent's affiliate namely "ATS Triumph Maintenance

Services Pvt Ltd Triumph";. and (iv) TDS of Rs.2,23,913/-. The

complainants informed the respondent about the press release dated

1.3.05.2020 issued by the Ministry of Finance, whereby the TDS

required to be deposited for acquisition of immovable property had

been reduced from 1% to 0.75o/o for the period from 14.05.2020 to

31.03.2021, in view ofthe economic situation arising out ofthe COVID-

19 pandemic. Accordingly, they informed the respondent that the TDS

amount ought to be Rs.1,67,936/- instead of Rs.2,23,913/- which was

acknowledged by the

complainants complied

cumulatively deposited

respondent.

VL That on 05.0L.2022 i.e., more than 3 years after the promised date of

delivery under the agreement, the respondent's representative Ms.

Divya Negi addressed an email to the complainants, intimating them

that the flat is ready for possession. The complainants, through

respondent over email. Thereafter, the

with the aforesaid requisitions, and

TDS of Rs.1,67,936/- on behalf of the
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counsel, addressed a response dated 70.07.2022, requesting the

respondent to arrange for inspection of the flat prior to possession.

The complainants also highlighted that the offer for possession was

delayed by a period of more than 3 years and brought attention to

clause 19 ofthe agreement, which entitles the complainants to interest

at the rate of 100/0 per annum on the amounts already paid under the

agreement on account of any delay in handing over of possession.

Upon the respondent's failure to respond, the complainants, through

counsel, also addressed a reminder d,ated 24.01.2022, but the

respondent neglected to respond to the complainants till date.

VII. That it has also come to the c,ornplainants attention that the website of

the respondent states that _tle occupation certificate (OCJ for the

project is not currently valid, and that the respondent has re-applied

for OC in relation thereto and hence, the offer for possession made by

the respondent cannot be considered as valid. Accordingly, the

complainants are seeking interest and compensation for the delay in

handing over possession.

C. Relief sought by the complainants:

Complaint no. 775 of 2022

4. The complainants have sought following relief:

ll.

Direct the respondent to handover the possession ofthe said unit to the

complainant just and reasonable terms and within such time as may be

prescribed by this authority.

Direct the respondent to make payment of an amount of Rs.73,00,142/-

as interest in delay in handing over possession of the said unit

calculated @ 100/o per annum from the amount paid by the complainant.
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lll. Direct the respondent to male payment of interest pendente lite on the

amount of the Rs.2,23,16,182/- paid by the complainant to the

respondent under this agreement.

Direct the respondent to refund the amount of Rs.6,72,000/- paid by the

complainants towards the common car parking.

The respondent/promoter put in appearance through his Advocate and

marked attendance on 02.11.2022, 23.02.2023, 06.07.2023, a\d

24.09.2023. In the proceeding dated 28.09.2023, it was observed that,

" Despite specific directions the reEondeft has failed to comply with the

orders of the authority. lt shows,that the respondent is intentionally

delaying the procedure of the court by non-fiting of wrltten reply. Hence, it's

defence was ordered to be struck offfor notrtUng reply;'

6. Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of these undisputed documents and submissions

7.

made by the complainants.

Jurisdiction of the authority

The authority observes that it has territorial as well as subject matter

jurisdiction to adiudicate the present complaint.

D. I Territorial iurisdiction

As per notification no.l /92/20L7-1TCP dated 1.4.72.2017 issued byTown

and Country Planning Department, the jurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram District for all

purpose with offices situated in Gurugram. In the present case, the project

in question is situated within the planning area of Gurugram district.

5.

D.
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Therefore, this authority has complete territorial jurisdiction to deal with

the present complaint.

D. U Subiect matter iurisdiction

8. Section 11(a)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(a)(a) is

reproduced as hereunder:

Section 11(4)(o)
Be responsible fot all obligations, responsibilities and functions under the
provisions of this Act or the rules ond regulotions mode thereunder or to the
allottee as per the ogreement for sole, or to the associotion ofqllottee, os the cose

may be, ti the conveyance ofallthe opartments, plots or buildings, os the cose

may be, to the ollottee, or the common oreos to the associotion ofollottee or the
competent outhoriry), as the case may be;

344 of the Act provides to ensure compliance of the obligations cast upon the
promoters, the qllottee and the real estate agents under this Act ond the rules
ond regulqtions made thereunder.

9. So, in view ofthe provisions ofthe Act of2016 quoted above, the authority

has complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation

which is to be decided by the adjudicating officer if pursued by the

complainants at a later stage.

E. Findings regarding reliefsought by the complainants.

E.l Direct the respondent to handover the possession ofthe said unit to
the complainant iust and reasonable terms and within such time as
may be prescribed by this authority.

The respondent has offered the possession of the unit on 70.02.2022 after

receiving the occupation certificate dated 28.05.2019 from the competent

authority. The occupation certificate is granted by the competent

authority to the promoter only after the completion of the building when

10.
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the civic infrastructure is complete. Therefore, it is a valid offer of

possession.

E.ll Direct the respondent to make payment of an amount of
Rs.73,00,142/- as interest in delay in handing over possession ofthe
said unit calculated @ 100/o per annum from the amount paid by the
complainant.

E.III Direct the respondent to male payment of interest pendente lite on
the amount of the RS,2,23,L6,LAZ /- paid by the complainant to the
respondent under this agreement.

11. In the present complaint, the complainants intend to continue with the

project and are seeking delay possession charges as provided under the

proviso to section 18(1) ofthe Act. Sec. 18[1) proviso reads as under:

Section 78: - Return ofamount and compensdtion
lf the promoter fails to complete or is unoble to give possession of on
apartment, plot or building, -

Provided thotwhere on allottee does not intend to withdraw from the
project, he shqll be paid, by the promoter, interest for every month of
delqy, till the handing over of the possession, qt such rate os moy be

prescribed.

12. As per clause 18 of the buyer's agreement dated 27.03.2018, the

possession of the subject unit was to be handed over by 30.09.2018.

CIause 18 of the buyer's agreement provides for handover of possession

and is reproduced below:

78, Time olhqnding over possession

"Barring unforeseen circumstances and Force Mojeure events as stipuloted
hereunder, the possession of the said Aportment is proposed to be, oJlered by
the Compqny to the Alloftee on or before 30 September 2079 from the
date of this ogreement (hereinafter relerred to as "the Stipuloted : Dote"),
subject olways to timely poyment of oll charges including the Basic Sole

Price* Stamp Duty, Registration Fees and )ther Chqrges as stipulated herein
or os may be demanded by the Companyfrom time to time in this regard."

13. The authority has gone through the possession clause and observes

accordingly, it is the failure of the promoter to fulfil its obligations and

responsibilities as per the apartment buyer's agreement to hand over the

A
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possession within the stipulated period. Accordingly, the non-compliance

ofthe mandate contained in section 11[4J(a) read with proviso to section

18(1) of the Act on the part of the respondent is established. As such, the

allottees shall be paid, by the promoter, interest for every month of delay

from due date of possession i.e., 30.09.201.8 till offer of possession

(L0.0L.2022) plus two months i.e., 10.03.2022 at the prescribed rate i.e.,

10.75 o/o p.a. as per proviso to section 18(1) ofthe Act read with rule 15 of

the rules.

Admissibility of delay possession charges at prescribed rate of
interest The complainants are seeking.delay possession charges as one

of the reliefs. However, proviso to section 18 provides that where an

allottee does not intend to withdral'v from the proiect, he shall be paid, by

the promoter, interest for every month of delay, till the handing over of

possession, at such rate as may be prescribed and it has been prescribed

under rule 15 ofthe rules. Rule 15 has been reproduced as under:

Rule 75. Prescribed rate of intercst- lProviso to section 72, section
78 and sub-section (4) and subsection (7) of section 791

(1) For the purpose of proviso to section 12; section 18; and sub-
sections (4) and (7) of section 79, the "interest at the rate
prescribed" shall be the State Bank oflndia highest marginal cost
of lending rate +20/0.:

Provided thot ln case the Stnte Bonk of lndia marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such
benchmork lending rqtes which the State Bank of India may fx
from time to time for lending to the general public.

The legislature in its wisdom in the subordinate legislation under the

provision of rule 1.5 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in all the cases.

15.
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Consequently, as per website of the State Bank of India i.e.,

https://sbi.co.in. the marginal cost of lending rate (in short, MCLRI as on

date i.e., 28.09.2023 is 8.75olo. Accordingly, the prescribed rate ofinterest

will be marginal cost of lending rate +2o/o i.e., LO,7So/o.

The definition of term 'interest' as defined under section 2(zal of the Act

provides that the rate of interest chargeable from the allottee by the

promoter, in case ofdefault, shall be equal to the rate ofinterest which the

promoter shall be liable to pay the allottee, in case ofdefault. The relevant

section is reproduced below:

"(za) "interest" means the rot6 ofinterest poyable by the promoter or
the ollottee, os the cate may bd.
Explanotion. -For the purposqof.gks glouse*
(i) the rate oI interest ehargeable Irom the ollottee by the

promour, in cose of defoulC sholl be equal to the rate of interest
which the promoter shall be liqble to poy the allottee, in cqse of
default:

(ii) the interest poyoble by the promotertothe ollottee shall befrom
the date the promoter received the omount or qny port thereof
till the date the amount or port thereofond interest thereon is
refunded, and the interest payable by the allottee to the
promoter sholl be Irom the dqte the ollottee defaults in pqyment
to the promoter till the dote it is pdidi'

Therefore, interest on the delay payments from the complainants shall be

charged at the prescribed rate i-e-, 70.750/o by the respondent/promoter

which is the same as is being granted to the complainants in case of

delayed possession charges

On consideration of the documents available on record and submissions

made by the parties regarding contravention as per provisions of the Act,

the authority is satisfied that the respondent is in contravention of the

section 11[4)(a] ofthe Act by not handing over possession by the due date

as per the agreement. By virtue of clause 18 of the buyer's agreement

executed between the parties on 27.03.2018, and the due date of

possession was specifically mentioned in the apartment buyer agreement
Page 11 of 15
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as 30.09.2018. Occupation certificate was granted by the concerned

authority on 28.05.2019 and thereafter, the possession of the subiect flat

was offered to the complainant on 10.01.2022. Copies of the same have

been placed on record. The authority is of the considered view that there

is delay on the part of the respondent to offer physical possession of the

subiect flat and it is failure on part of the promoter to fulfil its obligations

and responsibilities as per the buyer's agreement dated 27.03.2018 to

hand over the possession within the stipulated period.

Section 19(10) of the Act obligatesrlbe atlottee to take possession of the

subject unit within 2 months ftdi{ii&.! date of receipt of occupation

certificate. In the present complaint, the occupation certificate was

granted by the competent authofiry'an 28.05.2019. The respondent

offered the possession of the unit in question to the complainant only on

10.01.2022, so ifcan be said that the complainant came to know about the

occupation certificate only upon the date ofoffer ofpossession. Therefore,

in the interest of natural iustice, the complainant should be given 2

months' time from the date of offer of possession. These 2 months' of

reasonable time is being given to the complainant keeping in mind that

even after intimation of possession practically she has to arrange a lot of

logistics and requisite documents including but not limited to inspection

of the completely finished unit but this is subiect to that the unit being

handed over at the time oftaking possession is in habitable condition. It is

further clarified that the delay possession charges shall be payable from

the due date ofpossession till the expiry of 2 months from the date ofoffer

of possession (L0.0L.2022) which comes out tobe 10.03.2022.

Accordingly, the non-compliance of the mandate contained in section

11(4)(al read with section 18(1) ofthe Act on the part ofthe respondent

2t.
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is established. As such the complainant is entitled to delayed possession

at prescribed rate of interest i.e., 10.75 % p.a. w.e.[ 30.09.2018 till the

expiry ofZ months from the date of offer of possession (10.01..2022) which

comes out to be 10.03.2022 as per provisions of section 18[1) of the Act

read with rule 15 ofthe rules and section 19[10] ofthe Act.

E.Mirect the respondentto retund the amount of Rs.6,72,OOO/- paidby
the complainants towards the common car parking,

The complainant has booked the residential apartment in the project

named as'ATS Triump' situated at Sector 104, Village- Dhanwapur,

Gurugram for a basic sale considerition of Rs.1,99,30,519/- (inclusive of

2 parking) out of which it has made payment of Rs.2,23,16,182 / -. The

buyer's agreement was executed in this regard on 27.03.2018, and the

complainant was allotted a unit bearingilo. 6031 on 3d floor, in tower no.

06 having super area of 3138 sq. ft. which includes carpet area 2039 sq. ft.

alongwith Terrace area 387 sq. ft. alongwith 2 car parking earned marked

in the basement/open afea to be identify and allotted by the company at

the time of offer of possession of the apartment to the allottee. The

relevant clause from the agreement is reproduced as under: -

9. Car pqrking
9.1 Along with the said AparaneiC the Allottee has acquired exclusive usoge

right of cor parking spoce(s) mentioned herein above. However, the car
parking space shall be identifred and allocated by the Company qt the
time ofhonding over the possession oJ the sqid Aportment to the Allottee
subject to statutoty rules and regulations,

9.2 That the cqr porking spoce(s) forming a port of the Aportment bundled
withand deemed to be partondparcel ofthe soid Aportment and the some
shall not have on independent legal entity detached from the sqid
Aportment. The Allottee undertokes not to sell/tronsfer/deal with or part
with possession of the reserved parking space independent of the sqid
Aportment ond further undertakes that he shall not modify or make ony
chqnges or cover the car porking spoce(s) or divert the user ofthe soid cor
porking spoce(s) in any manner whatsoever at any point of time. The

Allottee undertakes to pork his vehicle in the designated porking spoce

ollotted to him qnd not anywhere else in the Complex. The Allottee ogrees
and conJirms that in the event ofcqncellotion, surrender or resumption of
the soid Apartment under any of the provisions of this AgreemenC the
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F.

reserved parking spoce(s) along with additionally ollotted porking
spqce(s), ifqny, to him shall outomqtically be cancelled or resumed as the
case may be. No seporote proceedings for concellation or resumption of
car porking space(s) shall be initiated or followed by the Company
independently thot ofthe said Aportment in qny monner whatsoever.

9.3 The Compony hereby clorifies that the Allottee shall not have qny right,
title or interest in the unreserved cor parking spoces of the Building and
the same shall be dealt with by the Compony, at its own discretion, os it
sholl remoin the absolute properry of the Company. The Compony, at its
sole discretion, sholl have absolute right to sell or ossign its interest in the
unreserved car parking area without ony objection, ofony nature whot so
ever from the Allottee,

That as per clause 9.1 of the buyer's agreement the car parking space shall

be identified and allocated by the respondent/promoter at the time of

handing over the possession of the said apartment to the allottee subject

to statutory rules and regulations. In terms of the order passed by the

authority in complaint titled as yorun Gupta Versus Emoar MGF Land

Ltd. (CR/4031/2019) held that open parking spaces cannot be

sold/charged by the promoter both before and after coming into force of

the Act of 2016 since it is the part of basic sale price charged against the

unit in question as a part of common areas. The promoter shall provide

the car parking space in terms of the buyer's agreement.

Directions ofthe Autho ty

24. Hence, the authority hereby passes this order and issue the following

directions under section 37 of the Act to ensure compliance of obligations

cast upon the promoter as per the function entrusted to the authority

under section 34(f,):

L The respondent is directed to pay interest to the complainants against

the paid-up amount at the prescribed rate i.e., 10.75o/o per annum for

every month ofdelay on the amount paid by the complainant from due

date of possession i.e., 30.09.2018 till 10.03.2022 i.e., expiry of 2

months from the date ofoffer ofpossession (10.01.2022). The arrears
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of interest accrued so far shall be paid to the complainant within 90

days from the date of this order as per rule 16(2J of the rules.

II. The rate of interest chargeable from the allottees by the promoter, in

case of default shall be charged at the prescribed rate i.e., 10.75% by

the respondent/promoter which is the same rate of interest which the

promoter shall be liable to pay the allottees, in case of default i.e., the

delayed possession charges as per section 2[zal of the Act.

III. The complainants are directed to pay outstanding dues, if any, after

adjustment of interest for the delayed period within 30 days and the

respondent shall handover the possession in next 30 days to the

complainants/allottees.

IV. The respondent is directed to execute the conveyance deed of the

allotted unit executed in the favour of complainants in term of section

17(11 of the Act of 2016 on payment of stamp duty and registration

charges as applicable.

V. The respondent shall not charge anything from the complainant which

is not the part of the buyer's agreement.

Complaint stands disposed ol

File be consigned to registry.

Dated: 28.09.2023

\tt- a--2
(Vilay l(umar Goyal)

Member

Haryana Real Estate

Regulatory Authority,
Gurugram
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