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Iyoti Dhingra & Vijay Kumar Malik
R/O: 77 /148,4th Floor, Subhash Nagar,
Garden, Delhi.
1.0 /602, Kendriya Vihar, Sector-S6, Guru Complainants
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SS Group Pvt. Ltd.
Registered address at Plot No. 77, SS Ho
Sector-44, Gurgaon, Haryana -1,22003. Respondent

CORAM:

Shri Ashok Sangwan

APPEARANCE:

Mr. Gaurav Bhardwaj & Ms. Surbhi Bhardwaj
Advocate

Mr. Rahul Bhardwaj Advocate

ffiHARERA
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BEFORE THE HARYANA REAL EST TE REGULATORY
AUTHORITY, GURUG M

ORDER

1. The present complaint has been filed by e complainants/allottees

under Section 31 of the Real Estate [Reg ation and Development)

Act, 2016 (in short, the Act) read with rul 29 of the Haryzrna Real

Estate (Regulation and Development) R

Rules) for violation of section 11(4)(a) of

les, 20L7 (in short, the

e Act rruherein it is inter

be responsible for all

.u
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alia prescribed that the promoter shal



ffi
ffi

2.

HARERA
GURUGRAM

obligations, resp bilities, and functions

Act or the rules a regulations made the

as per the agreem for sale executed inte

Unit and proiect- details

The particulars of the project, the detail

complainants, the dateamount paid by th

the possession, an

following tabular

nder the provision of the

under or to the allottees

se.

of sale consideration, tht:

f proposed handing over ol'

, have been detailed in tht:

Complaint No. 4200 ol'2021.

Name and Sector -85, Gurugram

ousing; Complex

L dated t6.09.201I

1.5.Ct9.2024

fins F'vt Ltd

,ated 01.05.2019

, Building no, 6

page no. 25 of the

. ft.

page no.25 ofthe
nt)

Unit no.

Unit area a

(super

measuring

the delay period, if an

rm:
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//

s. N. Particulars Details

L

2. Nature of the project

3. Project areil 11.093 acre

4. DI'CP license no.

5. Name of licensee

6. RF:RA Registered/ not
registered

7.

10.
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Complaint No. 4200 of 2021,

12. Date of
builder bu1

execution of
er agreement

03.1,2.2

(Page r

013

o.24 of'complaint)

13. Possession clause

I

\l *r\
:7ul{

B. Poss

8.1: T
posses

8.1 (a)

clause

buyer(
the ter
agreen

default
provisi
compli
formal
as pre

the c

hando
flat wi
month

I 
of thj

I buyer(

Itnrt 1

I 
entitle

I 
days, a

I month
I

I obtain
I

I 
certifit

I Housir

esslon

me of handing over the
sion

subject to terms of this
and sr.rbject to the flat

;) having complied with all
ms and conditions of this
ent and not being in

undelr any of the

ons of this agreement and

ld with all provisions,

ti€s, drocutll€rtation, etc.

;cribed by the developer,

eveloper proposes to
ver the possession of the
thin a preriod of thirty-six
s from the date of signing
s agreement. The flat

s) agrees and understands

he developer shall be

I to a grace period of 90

fter the expiry of thirty-six:

; for applying and

ng the occupatiorr

ate in respect of the Groupr

g Comprlex.

74. Due date c I possession 03.1,2.

ICalcu
buyer

016

ated llrom the date otf

; agreement)
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15. Total sale consideration

[As p(

comple

1,Rs. 4, ,89,000/-

r page no. 46 of the
int)

16. Amount paid by the

complainant
(As per

comple

37,Rs. 1,372 /-
page no. 46 of the
nt)

17. Occupation certificate 09.05.i 022

18. Letter of cancellatioh 20.04.,

(As per

complz

022

page nrc. 83 of the

int)

Facts of the complaint:

The complainants are allottees within the

The Real Estate [Rergulation and Developmt

The respondent painted a rosy pictu

advertisement mal<ing tall claims and re1

aims at providing residential apartments tc

Believing the representations of the resp

complainants booked an apartment in the p

paid an amount of Rs.12,00,000/- towarr

apartment bearing no- BA Bth Floor, Buildil

sq. ft. super Area radth the total sale consid

to the respondent. The Complainants on 1

with a subject allotment of a residential api

Thereafter the respondent kept on den

executing the builder-buyer agreement. T

execution of the BBA even after rep

meaning of Section 2[d) c

rnt) Act,, 201,6.

'e of the project in it

rresenting that the projec

be known as "THE LEAF".

rndent, on 18.08.201,2 th

'oject ol[the respondent an

ls the booking of the sai

rg No. 6, admeasuring 260

eration of Rs. 1,4,*,89,0001

0.09.2012 received a lette

rrtment in the said project.

randing payments withot

he resprondent delayed th

eated requests from th
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complainants. The respondent demand

without entering into a builder-buyer

violation of the RERA Act. Subsequently, aft

by the complainants, the respondent ex

agreement.

7. After executing the builder-buyer agreeme

demanding money on account of the pur

having done no construction at the project s

agreement, the due date for handing over

but till 01,.07 .201,7 t:he said project was in i

near completion.

The complainants then approached the re

the completion of the project but no satisfa

them resulting in the complainants requesti

hand possession of lhe unit or to refund the

it clearly rerfused to refund the said amount

the demand letters to the complainants

threatened the complainants of forfeiting

with no other option, the complainants s

the respondent and kept on requesting th

deposited money.

9. On 29.04.2021, the complainants were sho

cancellation of the BBA for the said unit

residential project on the ground of non-

B.

consideration despite knowing the fact that

Page 5 of 15
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Rs.42,42,067 / - approx.

ement which is a clear

r many calls and reminderr;

uted the builder-buyen;

t, the respondent kept orr

se of the said unit despiter

. As per the builder-buyer

ossession was 03.03.2017,

initial stage and nowhere:

pondent to enquire about

:ory reply was received by'

g the respondent either tc,

id deposited amount but

nd rather kept on sending;

and the respondent also

he deposited amount, left

nraking pay,ments to

respondent to refund the

ed to receive a notice for

no. BA,, Building-6 in the

ayment of remaining sale

he res;rondent has clearly
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failed to adhere to the representation, te

agreement to sell.

10.

lt.

C. Relief sought by the complainant:

The complainant has sought the following r

i. Direct the respondent to refund the en

prescribed rate of interest.

D. Reply by respondent:

The complainants had booked a unit in "TH

situated in Sector-84--,85, Guigaon, Harya

dated 18.08.20 1 2. Thereafter, complainants

Floor, located in Tower 8-6, admeasuring

which was lurther finalized by executing the

03.72.2013 wherein, the total sale consid

at Rs. L,44,89,000 /-.
The construction of the project was within

the flat buyer's agreement and according

supposed to pay the installments of th
construction-linked payment plan. Howeve

very inception had to run after the

outstanding dues.

The respondent had to send them de

outstanding bills. From 201.2 to 2021, i.e b

unit, the responden[ sent numerous dema

08.10.2013, 27.06.201,3, 26.08.20L5,

L4.03.2017, !4.04.2018 to the complainanr

12.

13.

Complaint No. 4200 ol'2021.

ms, and conditions of the

ief[sJ:

ire amount along lvith ther

LEAF" residential projecl.

vide ia registration forrn,

allotted a unit B-A, gtt,

500 sq.ft., on 10.09.201.2

at buyer agreement dated

tion of the unit was agreed

e timeline as stipulated in

', the r:omplainants were

said unit by \vay of a

, the rerspondent from the

mplainants to clear the

nd notices to clear the

bre the' cancellation of the

letters dated 29.09.201,2,

1.t.L2.201,5, 05.04.20t6,
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The complainants till the issuance of the fin demand letter have only

paid Rs. 37,61,,372/- towards the total sale nsideration amounting to

Rs. 1,44,89,000/- which only accounts for a prox. 20o/o of the total sale

consideration. Both the parties agreed as the terms and conditions

"time being the essence"and the complainants were well aware tha

and the total sale consideration was to

construction-linked plan.

paidl according to the

15. The last payment towards the agreed sale

1.9.09.2013 amounting to Rs. 3,00,000/- a

which clearly reflects that the complainants

terms and conditions of the flat buyer agree

d since then no payment,

however, has been made by the comp inants. The respondent

to clear the outstandingcontinuously sent numerous demand let

dues but the respondent's request fell on de f ears of the complainants

nsideration was made on

re in clear breach of the

ent.

ated 211.04.2022.

That there is huge a outstanding amount d from the complainants,

and hence the unit vras cancelled by a letter

17. The respondent ha:s suffered huge financi I loss rCue to such wilful

in timely remittance of

essential, crucial, and

indispensable requirement conceptualizati and clevelopment of the

project in question. Despite there being a n mber of defaulters in the

amount of funds into theproject, the respondent itself infused a hu

project.

The respondent shall be entitled to relief m this Hon'ble Authority

for the breach in the terms and conditions o the flat buyer's agreement

he flat lbuyer's agreement,

plaint No. 4200 of 202L

by the complainants. As per Clause 1.2(t) ot

Page 7 of L5
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the respondent is entitled to forfeit the ea

brokerage along with the taxes and interes

As per the clause 15 of the flat buyer's a

were made aware that he/she shall per

covenants and obligations required to be

It is further pertinent to mention that the B

unit is situated is complete and occupation

obtained.

20.

21. The complainants are investors and had bo

yield gainful returns by selling the same in

22.

due to the ongoing slump in,the real esta

have filed the preSent purported compl

agreement. The cornplainants do not come

of the definition of' an allottee under sect

complainant is an investor and booked the

returns from the project.

E. furisdiction of the authority:

The plea ol'the resprondents regarding lack

is rejected. The authority observes that i

subject matter jurisdiction to adjudicate th

reasons given below.

E. I Territorial iurisdiction

As per notification no. 1,/92/20L7-1TCP d

Town and Country Planning Department, th

Regulatory Authority, Gurugram shall be

Page 8 of 15
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nest money as well as thc

ment, the complainantr,

brm and comply with all

rformerl or complield.

ilding-t5 where the allottecl

rtificerte has already been

ked the unit in question tcr

e open market, however,

market, the complainantr;

nt to wriggle out of the:

nder the ambit and scop€)

n 2[d') of the Act, as the:

nit in order to enjoy goocl

f jurisrliction of Authority'

has territorial as well as;

present complaint for ther

ted 14.L2.20L7 issued by'

jurisdiction of Real Estate

entirer Gurugrarn District
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for all purposes with offices situated in Gu

the project in question is situated within the

district. Therefore, this authority has compl

deal with the present complaint.

E. II Subject matter iurisdiction

Section 1,1(4)(a) of the Act, 201,6 provides

responsible to the allottee as per the a

Section 34-Functions of the Authority:

34(fl of the Act provides to ensure compliance with
promoters, the allottees, ond the real estate agents
ond regulations made thereunder.

So, given the provisions of the Act quote

complete jurisdictiion to decide the

compliance of obligations by the promoter I

which is to be deci]ded by the adjudicatin

complainant at a latBr stage.

F. Findings on the objections raised by the

1,1(4)[a) is reprodur:ed as hereunder:

Section fift)(a)

Be responsible for all obligations, responsibilities,
provisions of this Act or the rules and regulations
allottees as per the agreement for sale, or to the a
case may be, till the conveyance of all the apartmen
case may be, to the allot,tees, or the common areos to
or the competent authority, as the case may be;

F.l. Obiection regarding complainants being n investor.

Page 9 of 15
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gram. ltn the present case,

lanning area of Gurugram

territorial j urisdiction to

at ther promoter shall be

ment for sale. Section

and functions under the
ade thereunder or to the

tion o,f allottees, tts the
plots or buildings, tts the
e association of allottees

obligations cast upon the
der this Act and the rules

above,, the authority has

mplaint regarding non-

aving ;rside compensation

officer if pursued by the

pondent:
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23. The respondent has taken a stand that the

and not consumers, therefore, they are not

the Act thereby not entitled to file the compl

Act. The respondent also submitted that t

that the Act is enacted to: protect the inter

estate sector. The authority observes that

slating that the Act is enacted to protect the i

real estate sector. It is settled principle of in

is an introduction of'a statute and states mai

a statute but at the same time preamble c

enacting provisions of the Act. Furthermo

any aggrieved person can file a complaint

promoter contravenes or violates any provi

regulations made thereunder. Upon Careful

conditions of the apartment buyer's agre

complainants are buyers and they have

27 ,99,009 /- to the promoter towards the p

its project, At this stage, it is important to s

term allottee under the Act, the same is

reference:

"2(d) "allottee" in relation to a real
person to whom a plot, apartment
may be, has been allotted, sold (w
leasehold) or otherwise transferred
includes the person who subseq
allotment through sale, transfer or
include a person to whom such plot,
as the case may be, is given on rent;"

24.\n view of the above-fnentioned definition of

terms and conditions of the apartment bu

omplai::rt No. 4200 ot'2021

mplainants are investors;

ntitled to the protection ol'

int uncler section 31 of the,

preamlble of the Act statesr

t of consumers of the real

e respondent is correct in

terest of consumers of the

rpretation that preamble

aims 8r objects of enacting

not be used to defeat the

it is pertinent to note that

inst the promoter if the

ions of'the Act or rules or

rusal of all the terms and

ent, it is revealed that the

aid a total price of Rs.

rchase of an apartrnent in

s upon the definition of

roduced below for ready

te projerct, means the
building, as the case

'r a:; freehold or
the promoter, and
acquires the said

erwise but does not
partment or building,

allotte,e" as well as all the

'er's agJreement executed

Pa51e 10 of 15
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between promoter and complainants, it is crystal clear that ther

complainants are allottee(s) as the subject utlit was allotted to them by,

the promoter. The concept of investor is not definecl on refen-ed in the

Act. As per the definition given under section 2 of thre Act, there will be

"promoter" and "allottee" and there cannot be a party having thre status

of "investor". The Maharashtra Real Estate Appellate lt'ribunal in ilts order

dated 29.01.2019 in appeat no. 0006000q00010ss7 titled as M/s
srushti sangam Developers pw [td. vs. sanvapriy,a Leasing (p) Ltd.

and anr. has also helld that the concept of investors is not defined or

referred to in the Ar:t. Thus, the contention of the promoter that the

allottees being invesrors are not entitled to ]protection of this act also

stands rejected.

G. Entitlement of the complainant for refun{:

G.I Direct the respondent to refund the arfrount deposited by the

complainant along rvith interest at the prepcribedl rate.

25. The complainants werre allotted Flat no. BA on the Bth floor, Torarer 6 in

the project "The Leaf', Sector 85, Gurpgram, Haryana lry the

respondent/builder fbr a total consideratiorx of Rs. 1,44,89,000/-. The

possession of the unit was to be offered within 36 months plus a 90-day

grace period from the date of the execution of the buyer's agrerement.

Hence, the due date of possession comes out to be 03.12 .201-6. It has

come on record that against the total sale consideration of Rs.

1,44,89,000/-, the complainants have paid a sum of Rs, 37,6L,3'7zf - to

the respondent. The complainants contend that sinr:e the projerct was

nowhere neelr complretion, they stopped making the paymentrs. on the

Page.11 of 15
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other hand, the respondent contends that

follow the terms of the agreement and defau

raised by it. The complainants have placed on

dated 29.04.2021by which the respondent

though the respondent has not placed any

later oh, the respondent again issued a

20.04.2022. It is the view of the Authority that

dated 29.04.2021is notvalid as no notices we

in that regard. Further, the earlier cancellati

was revoked by the issuance of the latest

20.04.2022. Since ther cancellation letter dat

after the filing of the instant complaint i.e

cancellation cannot b,e termed as valid in the

the complainants are entitled to a full refun

wish to withdraw from the project, the prom

return the zrmount received by the prom

prescribed rate if it fails to complete or is una

unit in accordance wiith the terms of the agr

was taken by the Hon'ble Supreme Court of In

Promoters and Developers Private Limited

(supra) reiterated in the case of M/s Sana R

other vs. Union of India & others SLP (Civi,

observed as under: -

"The unqualifted right of the allott,
referred Under Section 1B(1)(a) and St

Act is not dependent on any contingenci
thereof. It appears that the legislatur
provided this right of refund on

omplaint No. 4200 of 2021

he complainants did not

ted on payment demands

cord ar cancellation letter

s canceled the allotment,

uch document. However,

cellation letter dated

he saidl cancellation letter

sent to the complainants

n letter dated 29.04.2021,

cancellation letter dated

20.0,+.2022 wzrs issued

on 08.11,.2021, the said

es of law, and therefore

. Hencr3, in case allottees

ter is liable on demand to

ter with interest at the

Ie to give possession of the

,€Irtent for sale. This view

ia in the cases of ,Newtech

Stati,e of U.P. and Ors.

'ltors Private Limited &

(supra) wherein it was

to seek refund
ion 19(,1) of the

or stipulations
has consciously
mand as en

Page 12 of 15



HARERA
GUI?UGl?AM

unconditional absolute right to th
promoter fails to give possession of
building within the time stipulated u

ag reement reg ardless of unforeseen
of the Court/Tribunal, which is i,

attributable to the allottees/home
under an obligation to refund the am
interest at the rate prescribed by the
including compensation in the manner
Act with the proviso that if the a
withdraw from the project, he shall be

for the period of delay till handing
rate prescribed".

26.Admissibility of grace period: the prom

agreement between the parties has stated t

of 90 days shall be available to it for a

occupation certificate in respect of the gr

respondent-promoter contended that it shal

of 90 days. However, the Authority is of

shall not be ,rrr1lzbrle to it as there has

completion of the project and the same

obtaining the complr:tion certificate.

27.The promoter is responsible for all obli

functions under the provisions of the Act

regulations made thereunder or to the allo

sale under section 11[a)[a) of the Act.

complete or is unable to give possession of

the terms of the agreement for sale or d

specified therein. Accordingly, the pro

he wishes to withdraw from the project, wi

remedy available, return the

Page 13 of 1li
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allottees, if the
apartment, plot or
r the te,rms of the
ts or stay orders
either way not
', the promoter is
t on der,nand with

State Go,vernment
ided under the

does not wish to
titled for interest
possession at the

ter in clause 8.1(a) of th,:l

t an adclitional grace perior;,

plying and obtaining th,:)

up horusing complex. Th,:r

be pro,uided a grace perior:l

view that the grace perior:i

a Irassive delay in th,:r

eriod 'was not utilized ir:r

tions, r'esponsibilities, anr:[

of 201.6 or the rules anr:[

as per the agreement for'

promoter has failed t,:r

e unit in accordance witl:r

ly completed by the date

is liable to the allottees, a:;

out prejudice to any other'

amount received b),
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respondents/promoJer in respect of the unit

may be prescribed.

z9.lt is contended on behalf of the responden

project, it obtained the occupation certifi

authority. But the complainants have alread

filling the present complaint on OB.L1..ZOTL,

cannot be forced to continue with the p

inordinate delay in the project which cannot

a situation, the complainants cannot be com

the unit and they are '',vell within the right to s

amount.

29. Keeping in view the fact that the allot

withdraw from the project and is demandi

received by the pronnoter in respect of the

failure of the promoterr to complete or inabili

unit in accordance ,with the terms of ag:

completed by the date specified therein. Th

section 18[1) of the Act of 2016.

30. Accordingly, the non-compliance of the ma

11(41(a) read with seEtion 1B[U of the Act on

is established. As such, the complainants are

entire amount paid by them at the prescri

8.750/o p.a. [the State Bank of India highest m

(MCLR) applicable as of date +2o/o) as prescr

Haryana Real Estate (Regulation and Develop

Page: 14 of 15

{

mplairrt No. 4200 of zo21

ith intr:rest at such rate as

that after completing the

te from the competent

surre,ndered the unit by

erefore the complainant

ject. There has been an

condoned. Thus in such

led to take possession of

k a refund of the paid-up

complainants wishes to

a return of the amount

nit with interest on the

to givr: possession of the

ment for sale or duly

matter is covered under

ate contained irr section

e part. of the respondent

ntitled to a refund of the

d rate of interest i.e., @

ginal cost of lending rate

bed under rule 15 of the

ent) Rurles,201.7 from the
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date ofeach paym

the timelines pro

H. Directions of the

31. Hence, the authority

under Section 37 of

promoters as per the fu

Act of 2016.

i. The respondent/

Rs.37,61,372/-

with interest at th

the Haryana

from the date

amount.

A period of 90

directions given i

follow.

32. Complaint stands

33. File be consigned

Haryana R

plai:nt No. 4200 of'2021

till the actual date of fund ol'the amount within

na Rulers 20LT ibid.in rule 1.6 of the Ha

rity:

passes this order and ssues the following directions

Act to ensure compliance ith obligations cast upon the
ions entrusted to the Au ty uncler Section 134[fJ of the

refund the amount i.e.,

plainants/allottees along

bed under rule 15 of

lopmentJ Rules, ZOIZ

date of refund of thepayment till the

Ashok
Mem

Estate RegulatorlVau rity, Gurugram

to comply with the

consequences lvouldfailing whi

Dated: L8.1O.2O23

Page 15 of15


