HARERA Complaint No. 1012 of 2022
== GURUGRAM
BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
 Complaint no, 1012 012022 |
Date of complaint 1 11.03.2022
 Firstdate of hearing 1 09.08.2022
Date of decision 20.09.2023 |

Sanil Sanan & Kamna Sanan
R/0: 12, 1* Floor, Shakti Vihar, Pitampura, Delhi, Complainants

Versus

M/S Vatika Ltd,
Registered address at Vatika Triangle, 4th
Floor, Sushant Lok, Phase I, Block A, MG Roag,

Gurugram-lzzﬂng : Respondent
| CORAM: 1
Shri Ashok Sangwan I| Member |
APPEARANCE:
Shri Kanish Bangia Advacate | Complainants _.‘
| Mr. Dhruv Dutt Eharm_a Advecate Hespnndenf ]
ORDER

1. The present complaint has been filed by the complainants/allottees
under Section 31'of the Real Estate [Regulation and Development)
Act, 2016 (in short, the Act) read with rule 29 of the Haryana Real
Estate (Regulation and Development) Rules, 2017 (in short, the
Rules) for violation of section 11(4)(a) of the Act wherein it is inter
alia prescribed that the promoter shall be responsible for all
obligations, responsibilities, and functions under the provision of the
Act or the rules and regulations made there under or to the allottees

as per the agreement for sale executad inter se.
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A. Unitand Project-related details

2. The particulars of the project, the details of sale consideration, he
amount paid by the complainants, the date of Proposed handing over of
the possession, and the delay period. if any, have been detailed in the
following tabular form:

S.N. [ Particulars | Details [

1. Name and location of m—eﬁfpressiﬁs by Vatika B ||
project |

Nature of the project - | Residential plotted colony |

I |Area 1 158.027 acres |
DTC liconsyigd SR of 2011 dated 16,09.2011 |

: Valid upte 15.09.2024 |

Name of licensee Shiva Profins Pyt Ltd T 1
registered !

| 217 of 2019

| 7. | Unitno, Flot no. HSG-028-Sector-ggp, H-:?|

no. 19, 5t H-24, Top level |

[ [Page no. 28 of complaint) |

8. Unit area ﬁdme:asurin'g 1350 sq. ft -3 il
(super area) (As per page no. 28 of the |
complaint) |

9. Date of execution of 21.06.2016 ____;

builder buyer agreement |
(Page no. 25 of complaint)

ITEI. Possession clause 13, Possession g |
| The developer hased on its |
| Present plans and estimates ang |

subject top all ust exceptions |
| | Subj | ptions | L
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contemplates  completing the |
construction of the saig |
residential floor within a period |
of 48 months from the date of |
execution of BBA unless there |
shall be delay or there shall be 4
Failure due to reasons mentioned
in other clauses herein or dye to
failure of allottees to pay in time
the price of the said residential
fAoor along with all other charges |
and dues in accordance with the
schedule of payments Eiven in
annexure-1 or as per the demands
raised by the developer from time
to time or any failure on part ol
the allottees to abide by any terms
or conditions of the agreement.

14. | Due date of possession

21.12.2020

(Calculated from the date of
buyer's agreement plus 4
month period in lieu of Covid-
19)

15. | Total sale consideration

Rs.81,64,153 /-
(As per page no. 92 of the Reply)

16, | Amount paid by the
complainant

Rs.31,35567/-
(As per page no. 92 of the Reply)

18. | Occupation certificate

12.06.2023 Fi

19. | Offer of possession

Mot offered -||

B. Facts of the complaint:
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3. The complainants were approached by the builder i.e. Vatika Led,

wherein they extended the rosy picture of their forthcoming venture
"Kpressions by Vatika" and actuated the complainants to invest in the
Respondent's project.

4. Assured by the promises and inducement of the respondent and based
on their candid representatio ns, the complainants booked a flat, bearing
no. H5G-029, Plot No.-19, ST, H-24, Top Level, and having a super arpa
of 1350 sq. ft., in the said project. In furtherance of this, an applicaticn
form dated 12.04.2015 was Eﬁcﬂfﬁte_d between M/s Vatika Ltd. and the
complainants, in liey of whi::ﬁ:.ﬂie_ complainants advanced an amount of
Rs. 2,00,000/- as token moh ey In respect of booking the said Mat.

5. On 21.06.2016, a tgu’ildnrﬂhuy:r'agreemenf was executed between M5
Vatika Ltd. and the eomplainants. Further, it was promised to ths
complainants that the possession of the said Aat would be provided
within 48 munmﬁ__ThE total consideration was agreed al Rs.81,79,51 3/

6. Following Payments were made by the complainants:

- Date 1Hﬁﬂi~ of l Amount l

no Fayment

1. 19.04 2016 Chegue- Rs.200000/- |
B 082313

2 19.05 2016 Cheque- Rs. 1248000/

082315 - —I

3 27.06.2017 RTGS/NEFT Rs.65191/- |

4. 24.012018 RTGS/NEFT Rs. 1622376/ |
L - :

7. As per clause 13 of the builder buyer agreement, “the respondent had
assured the complainants that the respondent will soon construct the
said unit and shall handover the possession of the period of 48 months
from the date of signing of the agreement”. However, to date, no
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Possession or allotment leer whatsoever has been handed over to the
complainants,

8. As per clause 18 of the Agreement, “it wag agreed between the parties
that if the respondent fails 10 handover the possession of the said unit
within the stipulated time as agreed in clause 14 of the agreement, then
the respondent will Pay compensation up to a maximum of Rs.750 sq.
it. of the super area of the unit per month for the period of such delay
after the expiry of 60 days from the stipulated date for delivery of the
possession”, The respondent has neglected to pay the delayed interest
to the complainants and has wilfully put them in a jeopardized situation

9. The respondent miserably neglected to hand over the physical
possession of the said unit ru-lthela':nmplafna nts to date. The construction
of the unit is still ongoing and will take almost another 4-5 years to get
completed,

10. A legal notice dated 04.09.2021 demanding a refund of the said unit
along with delayed interest was sent to the respondent but to date, the
respondent has neither respended to the legal notice nor has handeg

over the possession to the complainants.
C. Relief sought by the complainants:

11. The complainants have sought the following relief(s):
I Direct the respondent to refund the entire paid amount along with
the prescribed rate of interest.

D. Reply by respondent:

12. The unit in question was booked by Mr. Sanil Sanan, Mrs. Vanita Sanan,
and Mrs. Kamna Sanan, However, the present com plaint has been filed
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13.

14,

15.

16.

by only Mr. Sanil Sanan and Mrs. Kamna Sanan, and as such the sams is
liable to be dismissed on account of non-joinder of necessary party,

No such agreement, as referred to under the provisions of the 2016 Act
and 2017 Haryana Rules, has been executed between the respondent
and the complainant. Rather, the agreement that has been referred lo,
to get the adjudication of the complaint, though without jurisdiction, ig
the flat buyer's dgreement, executed much before coming into force pf
the 2017 Haryana rules,

That the complainant has miserably and wilfully failed to make
payments in time by the terms of the flat buyer's agreement. The
complainant has frustrated the terms and conditions of the flat by yer's
agreement, which were the essence of the arrangement between the
parties. |

It was agreed between the parties that subject to the complainants;
having complied with all the terms and conditions of the buyer’s
dgreement and not being in default under any of the provisions of the
said agreement and having complied with all provisions, formalities
documentation, etc, the developer contemplates  completing
construction of the said residential fleor unit within a period of 48
months from the date of execution of the agreement, unless there shall
be delay due to foree majeure events and failure of allottee(s) to pay in
time the price of the said residential floor,

As per clause 16 of the BBA, it had been agreed that in case the delay is
due to reasons beyond the control of the Developer then the developer
shall be automatically entitled to the extension of time for delivery of
Possession. Further, the developer may also suspend the project for

sich a period as it may consider expedient.
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17. Due to several force majeure conditions, the project got delayed, the

same are as follows;

(i) Introduction of a new National Highway 352 w.

(ii)The Hon'ble National Green Tribunal (NGT)/Environment Pollution
Control Authority (EPCA) issued directives and measures to counter
deterioration in Air Quality in the Delhi-NCR region,

(li))lmplementation of MNREGA Schemes by the Central Governmer t,
the construction Industry as a whole has been facing a shortage of
labor supply.

(iv)Disruptions caused in the supply of stone and sand aggregate, due
to orders passed by the Hon'hle Supreme Court and the Hon'ble
High Court of Punjab and Haryana  prohibiti Ng mining by
contractors inﬁ_ni:! around Haryana,

(v) Disruptions caised by unusually heavy rains in Gurgaon.

(vi)Financial crunchiin the real estate sector,

(vii) Disruptions and délays caused in the supply of cement and steel due
Lo various large-scale agitations organized in Haryana,

(viii)Declaration of Gurgaon as & Notified Ares for the purpose of
Groundwater and restrictions imposed b¥ the siate government on its
extraction for censtruction purposes,

(ix) The Government of India imposed a loekdown in India in March
2020 to curb the spread of the Covid-19 pandemic,

18. The complainants have failed to make payments in time in accordance
with the terms and conditions as well as the Payment plan. It is
submitted that out of the sale consideration of Rs. 81,64,153/-, the
dmount actually paid by the complainants is Rs, 31,35567.54/- ie.
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around 38% of the total consideration of the unit. The complainants

after defaulting in complying with the terms and conditions of the
buyer’s agreement, now want to shift the burden on the part of the
respondent whereas the respondent has suffered a lot financially due to

such defaulters like the present complainants,

Jurisdiction of the autho rity:

The plea of the respondents regarding lack of jurisdiction of Authority
is rejected. The authority observes that it has territorial as well as
subject matter jurisdiction to adjudicate the present complaint for the
reasons given below,

E. I Territorial Jurisdiction

As per nntiﬁcathﬁ' no. 1/92/2017-1TCP dated 1 +.12.2017 issued by
Town and Euuntlgr.‘-?!qnning Department, the Jurisdiction of Real Estat:
Regulatory Authority, Gurugram shall be the entire Gurugram District
for all purposes with offices situated in Gurugram. In the present case,
the project in question is situated within the planning area of Gurugrar;
district. Therefore; this authority has complete territorial Jurisdiction tg
deal with the prese ntcamplaint.

E. Il Subject matter jurisdiction

Section 11(4)(a) of the Act. 2016 provides that the promoter shall he
responsible to the allottee as per the agreement for sale. Section
11(4)(a) is reproduced as hereunder:

Section 11{4)(a)

Be responsible for ail abligations, responsibiiities, and functions under the

provisions of this Act or the rules and regulations made thereunder ar to the
allottees as per the agreement far sale, or to the associgtion of allottees, s the
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Section 34-Functions of the Authority:

I4(f) of the Act provides to ensure compliance with the obligations cast upon the
pramoters, the allottees, and the real estate agents urder this Act and the rules
and regulations made thereunder.

So, given the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding nop-
compliance of obligations by the promoter leavin E aside compensatioi
which is to be decided by the adjudicating officer if pursued by the
complainant at a later stage.

Findings on the objections raised by the respondents;

Objection regarding jurisdiction of the complaint w.rt the
apartment buyer's agreement executed before coming into force
of the Act, '

The respondent submittad that the complaint is neither maintainable
nor tenable and is liable to he outrightly dismissed as the apartment
buyer's agreement ‘was executed between the parties before the
enactment of the Actand the provision of the said Act cannot be applied
retrospectively,

The authority is of the view that the provisions of the Act are quasi-
retroactive to some extent in operation and would apply to the
agreements for sale entered into eVen prior to coming into o peration of
the Act where the transaction are still in the process of completion. The
Act nowhere provides, nor can be sg construed, that all previous
agreements would be re-written after coming into force of the Act,

Therefore, the provisions of the Act, rules and agreement have to be
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for dealing with certain  specific Provisions/situation in a
specific/particular manner, then that situation wil| be dealt with in
accordance with the Act and the rules after the date of coming into fore
of the Act and the ryles Numerous provisions of the Act save the
provisions of the agreements made between the buyers and sellers, The
said contention has beep upheld in the landmark judgment of
Neelkamal Realtors Suburban Pvt. Lid, s VoI and others, w.r
2737 0f 2017) decided on 06.12.2017 and which provides as under:

118 Under the provisions.af on 18 the delay in handing over the
possession would be counted from the date mentioned in the
agreement far sale engered intg by the promoter ang the allattes
prior to js registration under RERA, Under the provisions af RERA,
the promater-is given a facilicy to revise the date of completion of
project aﬁfg‘erfure the same under Section 4, The RERA does nor
contemplate rewriting of contraee between the flat purchaser ang
the promoter. . _

122, We have afready discussed that above statey provisions of the RERA
are not retraspective in'\nature. They may to some extent he having
a retroactive oF quasi retroactive effect but then on that ground the
validity of the  provisigns of RERA copnot be challenged The

Subsisting. existing cantractual rights between the parties in the
Inrgﬂrpuﬂfc-ﬁwﬁ We do nat have any doubt in our mind that the
RERA has'been Sframed in the larger public interest dftera thorough
Study anri-d.f;icuss_r'un nade at the highest Jeye| by the Standing
Eamm.r:rif-mﬂ' Select Committee, which submitted fts detoiled
reports.” ]

22. Also, in appeal no. 173 of 2019 titled Magic Eye Developer Pvt. Ltd, ys,
Ishwer Singh Dahiya, in the order dated 17.12,2019 the Haryana Real
Estate Appellate Triby nal has observed-

3. Thus, keeping In view gur aforesaid discussion, we are of the
considered opinion thar the provisions of the Act are quasi
refroactive to some extent in operation and wi I

L L2

il Cf [FALE]
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Hence in case of delay in the offer/delivery of Possession as per the
terms and conditions of the agreemeng for sale the ailottes shall be
entitled to the Interest/delayed possession charges on the
reasonable rate of interese as provided in Rule 15 of the rules and
one sided, unfair and unreasonable rate of compensation mentipned
in the agreement for sale is liable to be ignored. "

23. The agreements are sacrosanct save and except for the provisions

which have been ab rogated by the Act jtself Further, it is noted that the
builder-buyer agreements have been executed in the manner that there
is no scope left to the allottes to negotiate any of the clauses contained
therein, Therefore, the auth ority is of the view that the charges payable
under various heads shall be payable as per the agreed terms and
conditions of the dgreement subject to the condition that the same ar:
in accordance with the phnﬂfmrmis'siuns.appmmd by the respective
departm ents/competent authorities and 4re.not in contravention of
any other Act, rules and regulations made thereunder and are nof
unreasonable or 'Eifgrbitant in nature. Hence, in the light of the above-
mentioned reas-:::nh,_. the contention of the respondent w.r.t. jurisdiction
stands rejected,

F.Il Objections regarding force Majeure

24, The respondent-promoter hag raised the contention that the
construction of the tower in which the unit of the complainant is

situated, has been delayed due to force majeure circumstances such as

Municipal corporations Gurugram, etc. The plea of the respondent
regarding various orders of the SC, ete,, and all the pleas advanced in
this regard are devoid of merit. The orders passed by SC banning
construction in the NCR region were for 3 very short period of time and

thus, cannot be said to impact the respondent-builder leading to such a
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delay in the completion. Thus, the promoter respondent cannot pe Eiven
any leniency on the basis of aforesaid reasons, Further as per HARERA
notification no, 9/3-2020 dated 26.05.2020, an extension of 6
months is granted for the projects having completion/due date un
orafter 25.03.2020. The due date for the possession of the subject urjt
being allotted to the complainant is 21.06.2020 Le, after 25.03.202,

Therefore, an extension of & months is to be given over and above the
due date of handing over possession in view of notification no, 9/a-
2020 dated 26.05.2020, on account of force majeure conditions due 1o
the outbreak of the Covid-19 pandemic. 50, in such case, the dye data
for handing over of Possession comes out to 21.12.2020.

F.Ill Objection regarding non-joinder of necessary parties,

25,

The respondent contended that the unit in question was booked by
three allottees, namely Mr. Sanil Sanan, Mrs. Vanita Sanan, and Mrs,
Kamna Sanan, but the complaint was filed anly by Mr. Sanil Sanan and
Mrs. Kamna Sanan, and hence the said complaint should be dismissed
on the ground of non-jainder of necessary parties. The said issue was
raised on the proceeding dated 10.11.2020 too. Though thereafter, the
complainants submitted additiona documents to the Authority on
20.07.2023 vide which they informed that one of the co-allottees Mrs
Vanita Sanan (Mother of Mr. Sanil Sanan & Mrs, Pooja Sanan), demised
on 14.04.2021 as per the death certificate. Further, it is noted that the
share of Mrs. Vanita Sanan devolves to her two children, namely Mr,
Sanil Sanan & Mrs. Pooja Sanan. The complainants haye submitted a
duly executed NOC dated 06.03.2023 signed by Mrs, Pooja Sanan,
whereby she states that she relinquishes her claim against the unit in
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question. Thus, in view of the above, the Authority finds thap the
complaint has been dy| y filed.

Entitlement of the complainant for refund:

G.I Direct the respondent to refung the amount deposited by the

26,

complainant along with interest at the prescribed rate.

The complainants were allotted plat no. HEG=UEH~5ecmr-EEE, plot ne,
19, St. H-24, top level in the Project "Xpressio ns", Sector 88B, Gurugram,
Haryana by the respondent/builder for 5 total consideration of Rs.
81,64,153/-, The possession of the unit was to be offered within 18

month period in: liew of Covid 19). The DECUpation certificate was
obtained only on i:E.Dﬁ.EHEH. It has come on Fecord that against the
total sale consideration of Rs. 81,64,153/-, the complainants have paid
d sum of Rs. 31,35,567/- to the respondent. However, the complainants
contended that the unit was not offered to them despite this, Hence, in

possession of the unit in accordance with the terms of the agreement
for sale. This view was taken by the Hon'hje Supreme Court of India in
the cases of Newtech Promoters and Develapers Private Limited vs,
State of U.P. and Ors. (supra) reiterated in the case of M/s Sang
Realtors Private Limited & other vs. Union of India & others sip
(Civil) (supra) wherein it was observed as under- -

The ungualified right of the allottees Lo seek refund
referred Under Section 13(1)(a) and Section 193] of the
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Act is not dependent on any contingencies or stipulations
thereof It appears that the legislature has consciously
provided this right of refund on demand as an
unconditional absoluta right to the allottess if the
promoter fails to give possession of the apartment, plot or
building within the time Stipulated under the terms af the
“greement regardless of unforeseen EVENLE or stay orders
of the Court/Tribunal which is in either wag IV not
attributable to the allottees/home buyer, the promoter is
under an obligation to refund the amount on demand with
interest at the rate prescribed by the State Crovernment
including compensation in the manner provided under the
Act with the proviso that (f the allottees doss not wish to
withdraw from the project; he shall be entitled for interese
for the period of delay tiff handing over possession at the
rale prescribed”, :

The promoter is responsible ﬁ:r_e_n]i' obligations, responsibilities, and
functions under the provisions of the Act of 2016 or the rules and
regulations made I]:';Ereunder‘-'u_r to the allottees as per the agreement
for sale under seﬁinq 11(4)(a) of the Act. The Bromoter has failed t
complete or is ulﬁﬁie_l:n give possession of the unit in acco rdance with
the terms of the agreement for sale or duly completed by the date
specified therein. Aceordingly, the promoter is liable to the allottees, as
he wishes to withdraw from the project, without prejudice to any other
remedy available, to return  the dmount received by
respondents/promoter in respect of the unit with interest at such rate
as may be prescribed,

It is contended on behalf of the respondent that after completing the
project, it obtained the Occupation certificate from the competent
duthority on 12.06.2023. But the complainants had already
surrendered the unit by filling the present complaint on 11.03.2022,
therefore the complainants cannot be forced to continue with the
project, There has been an inordinate delay in the project which cannot

be condoned. Thus in such a situation, the complainants cannot be

Page 14 of 16



2 GURUGRAM

29,

30.

31.

J_‘%EE_RA [_L‘um;:laint No. 1012 nrzuzzj

compelled to take Possession of the unit angd they are wel] within their
right to seek a refund of the paid-up amount.

Keeping in view the fact that the dllottees /com plainants wish to
withdraw from the Project and are demand[ng a return of the amount
received by the promoter In respect of the unit with interest on the
failure of the promoter to complete or inability to give Possession of the
unit in accordance with the terms of agreement for sale or duly
completed hy the date specified-therein, The matter is covered under
section 18(1) of the Act of 2016,

entire amount paid: by them at the prescribed rate of interest le, @
8.75% p.a. (the State Bank of India's highest marginal cost of lending
rate (MCLR) applicable as of date +2%) as preseribed under rule 15 gf
the Haryana Rea Estate (Regulation and Development) Rules, 3017
from the date of each Payment till the actual date of refund of the
Amount within the timelines provided in rule 16 of the Haryana Rules
2017 ibid.

Directions of the Ay thority:

.  The respondent/promoters are directed to refund the amount j.e,,
Rs.31,35567 /- received by them from the complainant/allottes
along with interest at the rate of 10.75% p.a. as prescribed under
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would follow.

32. Complaint stands disposed of.
33. File be consigned to the registry.

Haryana Rgal Estate Regula Autharity, Gurugram
Dated: 20.09:2023
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