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BEFORE THE HARYANA REATESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint No. 1291 of2022

Complaint no. i

Date of complaint:
Date ofdecision :

Shaelendra Saxena,
R/o: - H. No. 137 /7,Sector-7,
Urban Estate, Gurugram, Haryana.

Versus

New Look Builders and Developers Private Limited.
Regd. Office at: 1't Floor, The Great Eastern Centre 70,
Nehru Place, Behind IFCI Tower, New Delhi- 110019.

CORAM:
Ashok Sangwan

APPEARANCE:
Milind Modi [Advocate)
Deeptanshu Iain (AdvocateJ

l29l of 2022
29-O3-2022
18.tO.2023

Complainant

Respondent

Member

Complainant
Respondent

ORDER

1. This complaint has been filed by the complainant/allottee under section

3l ofthe Real Estate (Regulation and Development) Act,2016 (in short,

the Act) read with rule 28 of the Haryana Real Estate (Regulation and

DevelopmentJ Rules, 2017 [in short, the Rules) for violation of section

11[4J[a) of the Act wherein it is inter alia prescribed that the promoter

shall be responsible for all obligations, responsibilities and functions

under the provision of the Act or the Rules and regulations made there

under or to the allottee as per the agreement for sale executed inter se.
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A. Unit and proiect related details

2. The particulars of unit details, sale consideration, the amount paid by

the complainant, date of proposed handing over the possession, delay

period, ifany, have been detailed in the following tabular form:

S. No. Particulars Details
1-. Name and location of the

proiect
"Oodles Skywalk", Sector 83,
Gurugram

z. Unit no. E-2162, Ground floor
(As per BBA on page 47 of
complaint)

3. Unit area admeasuring Z49l sq. ft.
[As per BBA on page 47 of
complaint)

4. Allotment Letter 7t.t0.2027
IPage 35 of complaint)

5. Date of execution of
buver's agreement

07 .LL.20t7
fpage 45 of complaint]

6. Possession Clause 5.7 "Subject to Clause 5.2 and further
subjectto all the buyers ofthe Dwelling
Units in the sqid Sovereign Floors,
Esencia, making timely payment, the
Company shall endeavor to complete
the development of residential colony
and the Dwelling Unit asfar as possible
within 30 (Thirty) months with an
extended period of 6 (SIX) months from
the date ofexecution ofthis Agreement
or the date of sanction of the building
plan whichever falls later."

7. Date of sanction of
building plans

22.02.201.3
(page 62 of replyJ

8. Due date of possession 22.02.20L6
(Calculated as 30 months from date
of sanction of building plans as the
same is later. Grace period of 6
months is allowed being
unqualified.l
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9. Total sale consideration Rs.1,00,04,200/-

[As per BBA on page 74 of
comDlaintl

10. Amount paid by the
complainant

Rs.84,08,658.07l-

[as per customer ledger on page 64
of reDlv)

11. 0ccupation certificate Not yet received
12. Offer of possession Not offered

B. Facts ofthe complaint

3. The complainant has made the following submissions: -

I. That the complainant was allotted a unit bearing no. E 2162 on the

Ground Floor, measuring 2491.00 sq.ft. in the project named "The

Sovereign Floors, Esencia" at Sector 67, Gurugram, Haryana vide

provisional allotment letter dated 11.10.2011. ThereaFter, a flat buyer's

agreement was executed between the parties on 07 .1,1,.2077 for a total

sale consideration of Rs.1,00,04,200/- and the complainant has paid an

amount of Rs.84,08,658.07 /- against it as and when demanded by the

respondent.

II. That as per the clause 5.1 of the buyer's agreement, the respondent

agreed to handover possession of the unit within a period of 30 months

with an extended period of 6 months from the date of the execution of

the agreement i.e., on 07.11.2014. However, even after 6 months

extended period, the delivery of the possession was delayed and the

builder had not given the offer of possession till date with all the

complete facilities offered and promised as per the buyer's agreement

and is liable for the compensation of Rs.10/- per sq. ft. for every month.

lll. That the complainant has time and again requested the respondent to

provide the account statement of the said floor to ascertain the balance
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V,

VI.

amount due on behalf of the complainant, but neither it replied nor

responded in a satisfactory manner to the complainant.

That till date, the construction of the unit is not completed and the

facilities promised by the builder through advertisements are )ust in the

brochures and nothing has been reflected in reality.

That the complainant tried his level best to resolve the issue of the

delayed possession, but the respondent did not pay any heed to the said

requests ofthe complainant through calls and mails.

That the respondent has resorted to unfair trade practices in order to

unrustly enrich itself out of a and arbitrary agreement, by its

actions of unnecessarily and arbitrarily delaying the possession of the

unit and caused wrongful loss to the complainant. As such, the

respondent has misused its dominant position and harassed the

complainant by delaying in granting possession and also by not

refunding the money paid him till date.

Reliefsought by the complainant:

The complainant has sought following relief(s).

i. To refund the total amount paid the complainant along with

prescribed rate of interest.

0n the date of hearing, the authority explained to the respondent/

promoter about the contraventions as alleged to have been committed

in relation to section 11(4J (a] ofthe Act to plead guilty or not to plead

guilty.

Reply by the respondent

The respondent contested the complaint on the following grounds: -

i. That the complainant has arrayed "Ansal Phalak Infrastructure Pvt.

Ltd." as the respondent in the present complaint. However, the name

5.

C.

4.

D.

6.
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of"Ansal Phalak Infrastructure Pvt. Ltd." was changed to "New Look

Builders and Developers Pvt. Ltd." on 23.10.2020. Therefore, prayer

sought by the complainant cannot be allowed.

That the complainant was allotted unit bearing no. E 2162, first floor

in the proiect named "The Sovereign Floors, Esencia" vide allotment

letter dated 11.10.2011. Thereafter, a floor buyer's agreement dated

07.11.20L1 was executed between the parties for a basic sale price

of Rs.92,15,000/-.

That as per clause 5.1 of FBd t[e.answering respondent undertook

to complete the constructidniofdeunit and to deliver its possession

to the complainant within thirty six months from the date of

execution ofFBA i.e.07.11.2014 [Le. 36 months from 07.L7.2077) or

the date of receiving the approval of the building plan from the

Department of Town and Country Planning i.e. 22.02.2076; (i.e. 36

months from 22.02.2013), whichever is later.

That till date the complainant has paid Rs.76,47,530/- towards the

basic sale price of the unit and Rs.5,13,280/- towards the External

Development Charges and Rs.2,47,847 /- towards the preferential

location charges as per the FBA.

That the construction of the unit is almost complete and the

respondent will apply for the occupancy certificate of the said unit

soon. Further the layout plan of the housing project was changed

which led to delay in certain approvals from competent authorities

and consequently caused delay in the construction of the said

proiect. Also, many ofthe buyers who have booked the flats/villa in

the project have defaulted in making the timely payment and

therefore the project was delayed.
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E.

8.

That non-payment of the instalments by the allottees is a 'force

majeure' circumstance, and the other reasons for delay in project are

stoppage of construction activities in NCR region by the orders of

Court, non-availability of construction material and labour,

demonetisation of currency and change of tax regime,

implementation of GST, implementation of nationwide 'lockdown' to

contain the spread of 'Covid-19', etc. Moreover, all these situations

and adverse conditions is'force maieure' circumstances which are

beyond the control of the respondent. Therefore, the complaint is

liable to be dismissed with costs.

Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of these undisputed documents and submissions

made by the parties.

Jurisdiction of the authority

The authority has complete territorial and subject matter jurisdiction

to adjudicate the present complaint for the reasons given below.

E.l Territorialiurisdiction

As per notification no. 1/92/2077-1TCP dated 14.72.2017 issued by

Town and Country Planning Department, Haryana the jurisdiction of

Haryana Real Estate Regulatory Authority, Gurugram shall be entire

Gurugram district for all purposes. In the present case, the project in

question is situated within the planning area of Gurugram district.

Therefore, this authority has complete territorial ,urisdiction to deal

with the present complaint.

9.
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E.ll Subiect-matteriurisdiction

10. Section 11[a)(aJ of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 77

(4) The promoter shall-
(o) be responsible ft oll obligations, responsibilities ond lunctions under

the provisions ofthis Act or the rules and regulotions mode thereunder
or to the ollottees os per the ogreementfor sale, or to the association of
allottees, os the case may be, tlll the conveyance ofall the apartments,
plots or buildings, os the case tuay be, to the allottees, or the common
areos to the ossociation ofollottees or the competent authoriD/, os the
cose moy be;
Sectlon 34-Functions ofthe l th'.trlE:

34(l) of the Act priitides to ensure compliance of the
obligations cdst upon the promoters, the ollottees and the
real estate dgents under this Act qnd the rules and regulations
mode thereunder,

So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation

which is to be decided by the adjudicating officer if pursued by the

complainant at a later stage.

Further, the authority has no hitch in proceeding with the complaint

and to grant a relief of refund in.the present matter in view of the

judgement passed by the Hon'ble Apex Court in Newtech Promoters

and Developers Private Limited Vs State of U.P. and Ors. 2027-2022

(1) RCR (Civil), 3 57 and reiterated in case of lil/s Sana Realtors Privatc

Limited & other Vs Union of India & others SLP (Civil) No. 73005 ol
2020 decided on 72.05.2022, wherein it has been laid down as under:

"86. From the scheme ofthe Actofwhich o detoiled rekrence hos been
made and taking note ofpower ofodjudication delineoted with the
regulatory outhority qnd odjudicoting officer, whot frnally culls
out is that although the Act indicotes the distinct expressions like
' refu nd',' in te rest',' pena lty' o nd' com pen sa ti o n', o co nj o i n t r eqd i ng

t2.
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of Sections 18 ond 19 cleorly maniksts thot when it comes to
refund of the omount, and interest on the refund omount, or
directing payment of interest for deloyed delivery of possession, or
penoly and interest thereon, it is the regulotory authority which
has the power to exomine and determine the outcome of o
complainL At the same time, when it comes to a question of
seeking the relief of odj udging compensstion ond interest thereon
under Sections 12, 14, 18 ond 19, the adjudicoting olfrcer
exclusively hos the power to determine, keeping in view the
collective reoding ofSection 71 reod with Section 72 of the Act. if
the odjudication under Sections 12, 14, 18 ond 19 other thqn
compensation as envisoged, ifextended to the adjudicoting offrcer
as prayed that, in our view, may intend to expond the ombit ond
scope ofthe powers andlunctions of the adjudicoting oJfrcer under
Section 71 and thot would-be bgainst the mondate of the Act
2016."

13. Hence, in view of the authoritative pronouncement of the Hon'ble

Supreme Court in the case mentioned above, the authority has the

F.

iurisdiction to entertain a complaint seeking refund of the amount and

interest on the refund amount.

Findings on the obiections raised by the respondent

F. I Obiection regarding the proiect being delayed because of force
maieure circumstances.

The respondent-promoter has raised the contention that the

construction of the tower in which the unit of the complainant is

situated, has been delayed due to force majeure circumstances such as

orders/restrictions of the NGT as well as competent authorities, High

Court and Supreme Court orders, shortage in supply of raw material,

non-payment ofinstalment by different allottee ofthe project and major

spread ofCovid-19 across worldwide. However, all the pleas advanced

in this regard are devoid of merit. First ofall, the possession ofthe unit

in question was to be offered by 22.02.201,6. Hence, events alleged by

the respondent do not have any impact on the project being developed

by the respondent. Moreover, some of the events mentioned above are

of routine in nature happening annually and the promoter is required

14.
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to take the same into consideration while launching the project. Thus,

the promoter respondent cannot be given any leniency on based of

aforesaid reasons and it is a well settled principle that a person cannot

take benefit of his own wrong.

Findings on the reliefsought by the complainant.

G. I To refund the total amount paid by the complainant along with
prescribed rate of interest

The complainant intends to withdraw from the proiect and is seeking

return of the amount paid by him in.respect of sub.ject unit along with

interest at the prescribed rate as ilrijvided under section 18[1) of the

Act. Section. 18(1) ofthe Act is reproduced below for ready reference.
"Section 78: - Return of amount and cv,mpensation
1B(1). If the promoter Ioils to complete or is unable to give possession of on
apartment, plot, or buflding.-
(a) in occordancewith the terms ofthe ogreementfor sale or, as the cqse

4ay be, dullt completed by the dou specifed therein; or
(b) due to discontinuonce of his business os o developer on account of

suspension orrewcqtion ofthe registrotion under thisActorfor ony
other reqsoL

he shall be lioble on demand t the allo,tees, in cose the allottee wishes to
withdraw from the project, without prejudice to any other remedy avoilable,
to retum the qmount recelved by hlm in respect oI that opartmen, plot,
building, os the cqse may be, dti tnterest ot such rotc os moy be
prescribed in this behalf including compensation in the monner os providea!
under this AcL
Provided that where an allottze does not intcnd to withdrow Irom the
project, he sholl be paid, by the promoter, interest for every month of
deloy, till the handing over of the possessio4 ot such rote as moy be
prescribed."

(Emphosis supplied)
Clause 5.1 of the flat buyer agreement provides for handing over of

possession and the same is reproduced below: -

5,7 Possession of Floot
"Subject to Clause 5.2 ond further subject to oll the buyers of the
Dwelling Units in the sqid Sovereign Floors, Esencio, making timely
payment, the Company shall endeavor to complete the development
of residentiql colony and the Dwelling llnit os for os possible within
30 (Thiry) months with an extended period of 6 (SIX) months ftom
the dote of execution of this Agreementor the dote ofsonction ofthe
building plan whichever folls later".

G.

15.

76.
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At the outset, it is relevant to comment on the preset possession clause

ofthe agreement wherein the possession has been subjected to all kinds

of terms and conditions of this agreement and application, and the

complainant not being in default under any provisions of this

agreement and compliance with all provisions, formalities and

documentation as prescribed by the promoter. The drafting of this

clause and incorporation of such conditions are not only vague and

uncertain but so heavily loaded in favour of the promoter and against

the allottee that even a single default by the allottee in fulfilling

formalities and documentations etc as prescribed by the promoter may

make the possession clause irrelevant for the purpose of allottee and

the commitment date for handing over possession loses its meaning.

The incorporation of such clause in the buyer developer agreement by

the promoter is iust to evade the liability towards timely delivery of

subiect unit and to deprive the allottee of his right accruing after delay

in possession. This is iust to comment as to how the builder has misused

its dominant position and drafted such mischievous clause in the

agreement and the allottee is left with no option but to sign on the

dotted lines.

Admissibility of refund along with prescribed rate of interest: The

complainant is seeking refund of the amount paid by him at the

prescribed rate of interest as provided under rule 15 of the rules. Rule

15 has been reproduced as under:

Rule 75. Prescribed rate of interest- [Proviso to secfion 12,
section 18 and sub-section (4) and subsection (7) oI section
1eI
0 For the purpose of proviso to section 72; section 18; ond sub-sections (4)

ond (7) of section 19, the "interest at the rote prescribed" shall be the
State Bank of lndio highest marginal cost of lending rote +2 .:

77.

18.
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Provided that in case the Stote Bonk of lndia morginal cost oflending rate
(MCLR) is not in use, it sholl be reploced by such benchmork lending rates
which the State Bank of Indio may lix from time to time for lending to the
generol public.

The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India i.e.,

https://sbi.co.in. the marginal cost of lending rate (in short, MCLRJ as

on date i.e., 1A.70.2023 is 8.75olo: Accordingly, the prescribed rate of

interest will be marginal cost of.lendipg rate +20lo i.e., lO.7So/o.

On consideration of the circumstances, the documents, submissions and

based on the findings of the authority regarding contraventions as per

provisions of rule 28(1), the authority is satisfied that the respondent

is in contravention ofthe provisions oftheAcL Byvirtue ofclause 5.1 of

the agreement exequbd between the parties on 07.17.207L, Ihe

possession of the subiect apartment was to be delivered within 30

months from the date of execution of agreement or date of sanction of

building plans i.e.-(2L02.2013) whichever is later, with a grace period

of 6 months. On donsideration of the circumstances, the documents,

submissions and based on the findings of the authority, it allows the

grace period of 6 months being unqualified and the due date of handing

over possession is calculated by the date of sanction of building plans

being later. Therefore, the due date of handing over possession of the

said unit comes out to be 22.02.2016. However, even till date neither

the construction is complete nor an offer of possession of the allotted

unit has been made to the allottee by the builder. Further, the authority

1-9.

20.

21.
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observed that there is no document on record from which it can be

ascertained as to whether the respondent has applied for occupation

certificate/part occupation certificate or what is the status of

construction of the project.

22. Keeping in view the fact that the allottee/complainant wishes to

withdraw from the project and is demanding return of the amount

received by the promoter in respect of the unit with interest on failure

ofthe promoter to complete or inability to give possession of the unit in

accordance with the terms of agreement for sale or duly completed by

the date specified therein, the mattrif is covered under section 18(1) of

the Act of 2016.

23. The occupation certificate/completion certificate of the project where

the unit is situated has still not been obtained bv the

respondent/promoter. The authority is of the view that the allottee

cannot be expected to wait endlessly for taking possession of the

allotted unit and for which he has paid a considerable amount towards

the sale consideration and as observed by Hon'ble Supreme Court of

India in Ireo Grace Realtech hlt Ltd. Vs. Abhishek Khanna & Ors.,

civil appeal no. 5785 of2079, dectded on 71,07.2027

".,., The occupotion c*tificate ls not available even os on dote, which clearty
amounts to deficienry of service. The ollottees cannot be mode to woit
indefrnitely for possession of the apartments ollotted to them, nor con they be
bound to toke the oportments in Phase 1 of the Noject......."

24. Further in the judgement of the Hon'ble Supreme Court of lndia in the

cases of Neultech Promoters ond Developers Private Limited Vs Stote

of U.P. and Ors, and reiterated in case of lvl/s Sana Realtors Privatc

Limited & other Vs Union of India & others (supra) it was observed as

under: -

25. The unquolned right of the ollottee to seek refund rclerred lJnder Section
18(1)(a) ond Section 19[4) ofthe Act is not dependenton any contingencies
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or stipulotions thereof. lt appears thot the legisloture has consciously
provided this ightoftefunalon dehand as on unionditional absotute rigit
to the 

.ol.lo ee, ilthe promoter fails to give possession of the opartmeru, ilotor ou 
.Otng 

wtthin Lh? time stipulated under the terms of rhe ogreement
tegordless ofunforeseen events or stoy orders olrn" courr/rriiiioi,-*iii
ts tn.etther woy notottributoble to the olloftee/home buyer, the promoter is
under on obligation to refund the omount on demond wi;h in;;t;-; t;;rate prescribed by the Stote Government irctuaing co^penrotiii ii ;iimanner pro.vided undet the Act with the proviso thoi ilthe o ottee does notv sh to with.drotA/ from the project, he shall be entitled lor tnteresL for theperiod ofdeloy till handing over possession ot the rate prescribsT.;, '- - '

25. The promoter is responsible for aI oUfilation's, responsibifities, and
functions under the provisions of the Act of ZO-J.6, or the rules and
regulations made thereunderor tg:theallottee as per agreement for sale
under secrion 11[a)(al of thq3rg!.Ti* p.omote. has failed to complete
or is unabre to give possession ofthe unit in accordance with the terms
of agreement for sale or duly completed by the date specified therein.
Accordingly, the promoter is liable to the allottee, as he wishes to
withdraw from the proiect, without prejudice to any other remedy
available, to return the amount received by him in respect of the unit
with interest at such rate as may be prescribed.

26. Accordingly, the non-compliance of the mandate contained in section
11(4) [a) read with section 1g[1] of the Act on the part ofthe respondent
is established. As. srich, the complainant is entitled to refund of the
entire amount paid by him at the prescribed rate of interest i.e.,

@10.75o/o p.a. (the State Bank of India highest marginal cost of lending
rate (MCLR) appricable as on d ate +2o/o) as prescribed under rule 15 of
the Haryana Real Estate [Regulation and DevelopmentJ Rules, 2017
from the date of each payment till the actual date of refund of the
amount within the timelines provided in rule 16 of the Haryana Rules
20t7 ibid.
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Directions of the authority

Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of
obligations cast upon the promoter as per the function entrusted to the
authority under section 34(0:

i. The respondent/promoter is directed to refund the amount i.e.,
Rs.84,08,658.07/- received by it from the complainant along with

the Haryana Real Esta and Development) Rules,
2017 from the date of till the actual date ofrefund of
the deposited 3*ii. A period ofg t to comply with the
directions legal consequences
would fo

Complaint

File be consigned il ll Y.t
-3-Y-.y
REG\>Z

29.

Haryana Real Estate Regulatory Authority, Cr.rg."[
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