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Complaint No. 2696 of 2022

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHQRITY, GURUGRAM
Complaint no. 2696 0f 2022
Date of filing complaint | 30.05.2022
Reserved on: 26.07.2023
Date of pronouncement | 04.10.2023
1. Gagan Bansal
2. Amit Bansal :
Address: - 1401, Tower-p, The Close South,
Nirvana Country, South ty-;II,,, ?
Gurugram-122018, Harygna, s Complainants
Emaar India Limited" 1 : ij%w §
Address: - Emaar Bﬁsfne!ss Par'k MG Road,
Sikanderpur, Sector-28,Gprugram=122002 Respondent
§ %0 & e Al W WL _
CORAM: A\ i _
Shri Ashok Sangwan Bs Member
APPEARANCE: N
Shri Akhil Agarwal (Advocate - Complainants
Shri Dhruv Rohatgi (&dv’c i f L Respondent I|

1. The present compléint‘.h
under Section 31 of the R¢
2016 (in short, the Act) 1
(Regulation and Develop

violation of section 11(]

‘| ORDER

as been filed by the complainants/allottees
pal Estate (Regulation and Development) Act,
ead with rule 29 of the Haryana Real Estate
ment) Rules, 2017 (in short, the Rules) for

#)(a) of the Act wherein it is inter alia

prescribed that the prompoter shall be responsible for all obligations,

responsibilities and funci

ions under the provision of the Act or the
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rules and regulations made there under

agreement for sale executed inter se.

A. Unit and project related details

Complaint No. 2696 of 2022

or to the allottees as per the

2. The particulars of the project, the deth of sale consideration, the

amount paid by the complainants, date
possession and delay period, if any, have

tabular form:

f proposed handing over the

been detailed in the following

Sr. | Particulars
No.
] 7o ML
1. Name of the project ﬁg s SRR
§
Z Occupation certificate granted on
3 Unit no. E
%,
4, Area of the unit
S Provisional allotment letter issuéd-on=|17.
3 - A
6. Date of execution . of buyer’s|.
agreement: ( \°
7. Possession clause
ime of handing over the
s and conditions of this Buyer's
Agreerpent, and not being in default
under gny of the provisions of this Buyer's

i
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Complaint No. 2696 of 2022

Agreement and compliance with all
provisions, formalities, documentation
etc, as prescribed by the Company, the
Company proposes to hand over the
possession of the Unit within 36 (Thirty
six) months from the date of execution
of Agreement, subject to timely
compliance of the provisions of the
Buyer's Agreement by the Allottee. The
Allottee(s) agrees and understands that

| the Company shall be entitled to a grace

}pérgad of 3 (three) months, for

s = éﬁﬁlymg and obtaining the completion

ificate/ occupation certificate in

ﬁe&pect of the Unit and/or the Project.

& ";_'.-"'-L{@phaswsupplled]
LN @age&;lefcomplamt]

8. | Due date of poss 3‘.‘[ 01.20177
o
[@Jot&‘ Grace period is not included]
9. Total consnderatlon% | és pergs “statement As per payment
- of account’ dated | plan annexed with
& 21, at | the buyer’s
--__-r@gef'a'ﬂ ofreply | agreement
§ "i‘ 1351@6?48?%/ Rs.1,40,31,676/-
10. |Total amount “g;;id by  the R5,58,49,379/-
| ] ' f Wi 1
complainant as per., *tat eét 1of+— 1 & 22 I\
account dated 11.03:2021,]at ‘page”
150 of reply
11. | Offer of possession 02.11.2019
[page 144 of reply]
12. | Cancellation letter issued| by the | 31.03.2021
respondent on [Page 152 of reply]
B. Facts of the complaint:

V
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Complaint No. 2696 of 2022

The complainants have made the following submissions in the

complaint:

ii.

iii.

iv.

That the Complainants were approlched by the Respondent No.1

December, 2013 regarding the lucr
of the Respondent No.1. That the

assurance and promises, howevq

ive investment in the Project
Respondent No.1 made tall

er, to the surprise of the

Complainants all such claims provdd to be completely false and

el Ty G~

were merely the tactlc of the R
317 s

Complainants invest mto the Project.

ST TTHR N Py,

That Respondent Nol sold a
P 0 LR

Complainants in order to lure him
- e

falsely claiming/assuring the Com

espondent No.1 to lure the

#pagce of dreams to the

into 1nvestmg the Project by
VR

plamants of huge return on

investment (for short “ROI") of

- L | % i

false clalms/assurances/ romises. 4

- ‘1_'. i 0 0 B W

That based on the temptirig a_nd
and proposals of the Resporfd%nt
lured into bl@mg auﬁ]t?ﬂ_‘_ »
of Rs.1,20, 38 280/- and totaJ 3
Rs.1,40,31,676.24/~. In pu‘rsuah&e
No.l raised a huge demand

Rs.7,50,000/- on 09.01.2014 as boo}
That the provisional allotment

Respondent No.1 to the Compla
subsequently the Builder Buyer Agr

_ Prolsct by making multiple
of the Welcome Letter

ot/
agnificent claims, assurances

0.1, the Complainants were
at & Basic Sale Price (BSP)
ohs;de:atlon amounted to
bf theefsame the Respondent
from the Complainant of
ing amount.

letter was issued by the
nants on 17.01.2014. That

pement (for short “BBA”) was

executed between the Complainants and Respondent No.1 on
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Vii.

Complaint No. 2696 onOZZ‘J

31.01.2014. Follow ng this, the Complainants paid Rs. 6,66,999/-
and Rs.18,32,274. 49/- to the Respondent No.1 by 10.03.2014 as
per the demands [raised by the Respondent No.1. That by
10.03.2014, Complainants had Paid a total amount of
Rs.32,49,273/- to thé Respondent No.1.

That in March, 2014, Complainants had informed that they wish

to take loan for payment of the balance consideration and in

pursuance of the sg

me- Reﬁp"ondent No.1 issued a letter dated
nde:“ "ﬁ‘a,l No.2 giving its permission to

jﬁ%’ﬁpondent No.2 for the loan with
ggatia;; That.in respect of the same a
Tripartite Agfeé%en dafed M’WL 2614 was entered into and

e Complamants “Respondent No.1 and

ia’m 1n§§fu1’the;§ance of which a Loan Agreement

was executed Ege ee- tl%e Cg;)mplafnants and Respondent No.2 on
14.04.2014 for the sg' tmned l@an amount of Rs.1,05,00,000 /-,

E&-;:us;{é;d% by “the Respondent No.1, the

_ @seg agleam amount of Rs.21,94,762/- on

15.04.2014 &dl ectly bo ‘the Responcfent No.l. As a result

Complalnants hagi to pay a pre-EMI to Respondent No.2 every
| ,m-"' i . &

month amounting to R‘ 24 261 /

That as per clause 10a) of the BBA, the Respondent No.1 was
supposed to hand-over*the possession to the Complainants within
36 months from the date of execution of BBA, i.e. the due date of
possession was 30.01{2017. However, the Responident No.1
outrightly and abundantly failed to offer possession within the
time line as promised.

&

Page 5 of 22




GURUGRAM ‘| Complaint No. 2696 of 2022

viii. That when the Respondent No.1 failed to deliver possession even

after a span of huge two years, the |Complainants made multiple
requests to the Respondent No.1 to ferminate the BBA and refund
the amount to the Complainants. However, for reasons best
known to the Complainants the Re spondent No.1 never adhered
to the multiple requests made by thg Complainants.

ix. On the contrary, the Respondent No.1 offered the Unit for
possession on 02.11. 2019a}1ﬂ

ref, the said communication was

not received by the Cc;Eh s} and started pressurising the

Complainants to take~ efon when the Complainants

were repeatedly {na'_. gl’l@t they were no longer
interested in taklng the poss‘e< s&rh@lge to huge delay in
possession and requested for the r =fund i ‘4

x. Thatin order to force the 112égd‘l pqss ff; on the Complainants,

the Respondeﬁt Noi 1ssued & lﬁtt @aﬁed 01.03.2021 to the

Complainants threaténw;g that%i tfie Complainants do not

. t shall stand forfeited and
shall be refunded which

was not just contrary to law butlvas an abuse by the Respondent

No.1 of its dominant positmn | PIAR\Y

xi. The Complamants agamst sterrﬂy olir)jeétgeé to the same by visiting
the office of the Respondent No.|l personally but to no avail and
Respondent No.1 continuing witH its illegal and malicious conduct
cancelled the Unit without any [intimation to the complainants.
That the Complainants became aware of the same only vide letter
dated 20.08.2021 issued by |the Respondent No.2 to the

Complainants wherein the Respondents had foreclosed the loan

A
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Agreements, That il was only due to the default of the Respondent
No.1 that the Complainants were forced to Pay a huge amouynt of
Rs.21,70,1 16/- to tHe Respondent No.2 as pre-Emi til] 2021 and
the Complainants ar therefore, cheated and put to huge loss ang
damages dye to failure of the Respondent No.1 to comply with jts

contractual obligatjohs under BBA,

Xii.  That when the Respdndent No.1 deliberately chose to ignore the
requests raised by the

“0mplainants despite various visits and
phone calls to the Resp nd ,;-"‘No.l for refund of the money.

HOWEV&I‘; the Respo_nd’r. -‘-o.utrightly denied to refund the

s WETIPRN il
hard-earneq mgr;@é @é;mmpjaln*ant‘ which is contrary to the
AN LR %N AN
law, £ i\ L
SARGEELIR Y

C. Relief sought bygt%e g&omg ai_na‘__ntsg% | o
4. The complainant%h%va soflghy foffovéﬁngé”eliéf(sjg
\C NI 1Y TR

< F

&‘).- i W --.‘.@

i § 4 wa L3 i
I Direct the respondents Lo refund the entire Paid-up amount along

“ 7, v
with interest at the prescribed rate,

e Te—

Pay compensation and litigation costs,

-

li.  Direct the respondent tg

)
#

F i N | I

5. The respondent bywajmfwrhen ne}:)ly‘ made followj ng submissions:

I.  That the complainants Has no locus standi or Cause of action to
file the present complairt. The present complaint is based on an
erroneous interpretationrof the provisions of the Act as wel] as an
incorrect understanding of the terms ang conditions of the
Buyer’s Agreement dated 31.01.2014, as shal] be evident from the
submissions made in the following paras of the present reply. The

-
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wyerdm o

ii.

iil.

iv.

Respondent craves leave of this Authority to refer to and rely

upor the terms and conditions set jout in the Buyer's Agreement

in detail at the time of the hearing ¢f the present complaint, so as
to bring out the mutual obligations|and the responsibilities of the

Respondent as well as the Complaipants.

That the Complainants are estopped by their own acts, conduct,

acquiescence, laches, omissions, |etc. from filing the present

wlespondent has already offered
o] to the Complainants, who has

failed to complete aLl th‘?' ma me‘; and take the possession of
s ) "?3@ ready complied with its
s/ 'rﬁem")lt». The reliefs sought in

@by estoppel.

rﬁ ia{n ble in law or on facts.
eral such issues which cannot be

I
.0/
} ‘;;;he said issues require

tWthe parties and examination

decided in summary grocee

@e&i“@t"

extensive evidence'to, be led?bj

———_

and cross—exar%;natnonw%og /itpess fﬁéénpmper adjudication.
: 'l::he"pquent complaint deserves

Therefore, the disputes raised
be adludlcated'By the Civil @ou

t complaint can only

s}‘ee

to be dismissed on thlS ground dlone.

That the Complainants are not “Allottees” but are Investors who
have booked the apartment in question as a speculative
investment in order to earn renkal income/profit from its resale.
That the instant complaint) is barred by limitation. The
Complainants have alleged thak the Respondent was obligated to

offer possession of the unit in|question by January, 2017 and by

s
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W HARERA
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way of the instqnt complaint haye Sought interest for
mdemmfymg them for the alleged delay in delivery of the unit in
question. It is subm tted that cause of action, if any, for seeking
interest accrued in|favour of the Complainants jn 2017 and
consequently the insfant complaint is barred by limitation.

That the Complainants haye not come before thijs Authority with

this Authority. The m;zrestafacts are set out in the succeeding
paras of the present ruplyﬁg }

expressed an ir;gé%&% @a‘ﬁ?@kﬁﬁan apartment in the residential
ﬁé@;e]uped% by the | ‘Respondent and booked
earmg number RGN 02-0404, situated in

the unit in c}Uestlon
the pro;ectt&’é\f ope by the Respondent known as “paim
Gardens” atg 83 V:illage féherk; Daula, Gurugram, Haryana,
That thereafter tTi u___g_n plémibts* wde application form dated
04.01.2014 apph\& toﬂ heaRespondent for provisional allotment
of a unit b ari °§ GN-02§0404 in the project. It s

submitted that&. the

mylanan&%prlor to approaching the
Respondentghad g:ondwq:ed extenswe and independent: enquiries
regarding the pro;ect an i it was only after the Complainants were
fully satisfied with regard to all aspects of the project, including
but not limited to the chpacity of the Respondent to undertake
development of the sr

me, that the Complainants took an
independent and infornfed decision to purchase the unit, un-
influenced in any mannef by the Respondent. The Complainants

consciously and willfully fopted for 2 completion linked payment
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plan for remittance of the sale cpnsideration for the unit in

question and further represented fo the that the Complainants
shall remit every installment oOf time as per the payment
schedule. The Respondent had no [reason to suspect bonafide of
the Complainants. That the Respclndent issued the provisional
allotment letter dated 17.01. 2014 tp the Complainants.

viii. That subsequently, Respondent seipt the Buyer’s Agreement to the
Corplainants, which _\quLErﬁ"'Q}gggpted between the parties on
31.01.2014. It is pertine o e

was consciously and.vol

& M

after reading and undegsd{_ o {h
satisfaction. It lS submlt‘e&d‘that 1 eKlg ' "“s and obligations of the

Complamants as well as the”éﬁégpo der
entirely deterﬁ’uned by %Véém{?m éi_ -

Agreement which 60nt1n11e to be | Ez%*u@ﬁon the parties thereto

with full force agd eﬁ’% Claus 10(4

¥the Buyer’s Agreement
provides that sub]é@t toéﬂ'n 531511

ot comphed with all the

terms and conditions of@th\e %
of the same, posseissian ofgthe dpa
within 36 months fvom;tihq daté of}eﬁécu‘tlo% of this Agreement. It
has further been specnfled in the same clause that the Respondent
will be entitled to a grace pdriod of 3 months. Clause 10(b)
provides that the time period| for delivery of possession shall
stand extended on the occurrenice of delay for reasons beyond the
control of the Respondent. Infterms of clause 10(b)(iv) in the
event of default in paymenﬂ of amounts demanded by the

Respondent as per the scheddle of payment under the Buyer’s

4~

Page 10 of 22




K

% HARFRA

4l

Agreement, ¢ tim

£ for deljye
€Xtended. i pos

That jt jg Pertinent {,
Agreement Provides th
of Possession shal] op
default of their obligati

who have not defay],

nt, Therefore, th
are not entitled

e realrand true” facts

| i d B
resent haint in ordér ko hara :
p Compfguzt in ordir to harass the Respondent apg mount

It is."‘ subfpf'tt_ed that the filing of the
_1Igf;bg;aﬁ@abu§e of the process of Jaw.

: VA Lot
That it needs to bmhﬁ;gj}?hﬁhted that'the Complainants were not

L6\
Present complain Uls nothj

Anding amounts as per the schedule of

S '? If_; o . =

nt _had 5:scafe§orically notified the
ad” defaulted in remittance of the
amounts due and 553}able‘ébv them. It was further conveyed by the
Respondent to the Complafnants that in the event of failure to
remit the amounts mentioned in the said notice, the Respondent

would be constrained to cdncel the provisional allotment of the

X.
forthcoming with the o
payments, '?h& Re%o
Complainants _that| they }
unit in question.

Xi.  That furthermore, in clause

been specified that in case C

12(d) of the Buyer’s Agreement it has

f delay caused due to non- receipt of

2022
ession shal] also Stand

! Complaint No. 269¢ of I

e

b¢: and has filed the

-V
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xil.

occupation certificate, complgtion certificate or any other

permission/sanction from the competent authorities, no
compensation or any other corIpensation shall be payable to the
allottees. It needs to be highlighted that the Respondent
completed construction and lﬁad submitted an application on
11.02.2019 for grant of ogcupation certificate before the

concerned statutory authority. The occupation certificate has

Lrmatiif

been granted by the cg: nC
17.10.2019. It is respecf' =

ed_department vide memo dated

for grant of occupatggnv
statutory authomtx the;,‘R"‘
over the same; The grant f of

a e é f—

prerogative ' of ‘the concer'

Respondent: does not exegc se afly 1nﬁunce over the same.

Therefore, it is &‘esgectful} éub:;’ ﬂ that the time perlod

provisions of the Act ‘Reglt“fdtlbn&‘ce“ztxﬁcate granted by the

Haryana Real Estate Regulatdry Authority vide memo no. HRERA-
142/2017/1712 dated 24.10.2017 has been appended with this
reply as Annexure R-7. Furhermore, the registration has been
extended by the Hon'ble| Authority vide certificate dated
02.08.2019. Without admittipg or acknowledging in any manner
the truth or legality of the allegations leveled by the Complainant

and without prejudice to the]contentions of the Respondent. It is
/
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respectfully submiIed that the complaint preferred by the
Complainant is dev

Complaint No. 2696 of 202ﬂ

id of any cause of action. It js submitted that
the registration of thF project was valid till 31.12.2019.

Xiii. It is pertinent to mgntion that the Respondent on receipt of the

Occupation Certificate, offered possession of the said unit to the

Complainants vide [the letter of offer of possesswn dated

02.11.2019and subkequent reminders subject to making
payments and submJSSIen\eruecessary documents. The copy of

the letter of offer of"p‘ g ~'e:__ | dated 02.11.2019 along with

reminder for posses
with its obhgatmf
A
The instant émfmplyj nN& a gr‘éss Jmsuse of process of law.
Therefore, gdﬁ'% cause of actmp has a*tfcrued in favor of the
Complamanéﬁn the fe!.cté and cifcumstances of the case.

That it is perﬁén@to‘

Xiv. ghtién tbat'?th_g G“Em’plainants did not have

it the balaince payments requisite for
rﬁmteﬁn% of the Buyer’s Agreement and

adequate fun-‘s@_‘; tbg |

obtaining possession

consequentlysine

Complainants ing possession of the unit in

question. Thém%mpilal

the transactlon w:th

aanﬁs neediessly avoided the completion of

the mtent of evading the consequences

enumerated in the B

equity in favor of the

yer's Agreement. Therefore, there is no

mplainants. It is pertinent to note that an

offer for possession mhrks termination of the period of delay, if
any. The Complainantsfare not entitled to contend that the alleged
period of delay confinued even after receipt of offer for

possession. The Complhinants have consciously and maliciously
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refrained from obtaining possessjon of the unit in question.
Consequently, the Complainants age liable for the consequences
including holding charges, as pnumerated in the Buyer's
Agreement, for not obtaining posspssion or even cancellation of
their allotment.
xv. That it is the obligation of the Complainants under the Act to take
the possession of the Unit in qyestion within two months of

receipt of Occupancy Ce-._"_' cate df the Unit in question and to

thereafter execute the c&i": ' ‘a'__ Deed. The Complainants are in

t also Section 19(10) of RERA
% J

(assuming Wlth(}ut m ag rg ri ad&iittmg the provisions of the

Y
Act to be applfca%),é to ét“h“’a

possession of *t'h;e umt even’ aﬂ:enw
receipt of t}f@ Occupationh ért
responsible frﬁ' all tﬁe consedﬁ ’

A
Agreement an& \flolation ofﬁ; : %?.,
Xvi ’? Tice aid unit is Rs. 1,46,94,824 /-

wlt is submitted that the
- “Rs. 55,00,500/- to the
Respondent till’ d,ate‘ g is ﬁﬁ%i’h the (ﬂ\ha; ;%e Respondent issued

multiple paymeht request letters but no heed was given to them

Complamant§ had %a d onl

by the Complainants.
xvii. That it is pertinent to note thaf due to the non-compliance of
terms and conditions of the Buyer's Agreement and despite of
issuing Letter of offer of possegsion, payment requests letters,
notices, reminders, the Respondgnt didn't come forward to clear

the outstanding dues and to take fhe possession of the said unit in
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XViii.

Xix,

Complaint No. 2696 of2022

question, hence, the Respondent was constrained and left with no
other option, but to fancel the said unit in question and to forfeit

the money paid byl the Complainants as per the terms and

dated 31.03.2021 ca celling the said unit in question was issued

conditions of the BuIer's Agreement. That the cancellation letter
to the Complainants Informing them about the termination of the
Buyer's Agreement fnd forfeiture of the earnest money on

accordance with the Buye 's ‘Agreement. It is pertinent to note

that the Complainants ﬁy' informed about the refund of

s

_.fgw

Fil iy

=ctlng all the charges as per the
BuyersAgreementr " RS ]

: 'Céﬁéelratfon a? the unit in question, the
ed the rﬁoney aﬁé‘i' deductions as per the

That pursuaa’fdbo ;

Buyer’s Agr e‘%@nt tor
of the Commqm t

Respondent, re&g
That, without adn?lm :

Hb copy of ghe Bﬁnk statement of the

%refuﬁﬁ E% &ﬁ*e Bank.

b

..aekn-é%yle’ﬂmg the truth or legality of

the allegatlons ; adv;a ced bgt the Complainants and without

prejudice to.-

ons sf_ thﬁ ?&’espondent it is respectfully
submitted tl;'m'}he Jor '

isions OE tjxe Act are not retrospective in
nature. The provxslons f%fir'lékﬁct;cannot undo or modify the terms
of an agreement duly ¢xecuted prior to coming into effect of the
Act. It is further submifted that merely because the Act applies to
ongoing projects which| are registered with the Authority, the Act
cannot be said to be Oferating retrospectively. The provisions of

the Act relied upon by the Complainant for seeking refund or
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interest cannot be called in to aid, i1} derogation and in negation of
the provisions of the Buyer’s Agreement.

xx. That the Respondent has duly fulfilled its obligations under the
Buyer’s Agreement, by completing bonstruction of the unit/tower,
obtaining the occupation certificafe in respect thereof from the
competent authority and by offerinjg possession of the same to the

Complainants and even by comperjsating the Complainants as per

the terms and conditions.{
default or lapse in so fal 15

yer's Agreement. There is no

xefpondent is concerned. It is the

Cornplainants, who ~have -,;ted by not remitting the

! ¢ \‘ ‘{r
installments to theyResgaﬁé e] ‘fh_nce, the allotment of the
W7 = oA
said unit of the’Complainantswa 1‘@@ ed after deductions of
the legltlmaﬁe%_ﬁrges. AP -ég;gx E %“ %

Copies of all the relevant documenfs have‘been filed and placed on

record. Their authenticity is not in digpute. Hence, the complaint can
be decided on the basis of those undjsputed documents and written
submissions made by the parties arjd who reiterated their earlier

version as set up in the pleadings.

lurisdi(;tion of th é* a .i_-_-; ‘ 6

-

. y 4

AEEy ." Qﬂ% \ %'- ."ﬁ
The authority observes that it has ;bﬁitq{'ialéésf' \%vell as subject matter
jurisdiction to adjudicate the present romplaint for the reasons given

below.

E.1 Territorial jurisdiction

As per notification no. 1/92/2017-17CP dated 14.12.2017 issued by
Town and Country Planning Department, the jurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram District for

w
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all purpose with offices s

Project in question is sjty
district, Therefore, this au

deal with the present comp

E.ll Subject matter jurisdictipn

9. Section 11(4)(a) of the Ac

responsible to the allottee|as

tuated in Gurugram, In the pr;

L 2016 provides that the prom

PEr agreement for saje

1 Complain

oter shall be
. Section 11(4)(a)

is reproduced as hereundef; -

Section 1 1(4)(a)

A
Be responsible Jor all obligatid

ati
Provisions of this Act 0 thgﬁrf 1k
allottees gs per the
case may be, till the co

case may be, to the 4 )
allottees or the com g
- R

Section 34-Functi01§’i__s%gf

i

34(f) of the Act prow'dei*@;a??gbr
Promoters, the allottees and.the rd
and regulations made the

complainants at a Jater stage.

10. Further, the authority has ng

and to grant a reljef of refun

Judgement passed by the Hon

agreemert fof- s
nveyance dfail the apar
-Hiﬁ

L) as,the ¢
L .~ = |

f 3 1LF . e
tlj;e@u‘l}?ngr. i

reunder, |-

'é@&ibﬂftjé& and functions under the
egulat 'Q(rs__ggybqe thereunder or ¢o the
the association of allottees, gs the
tments, plots or buﬂdfngs; as the

| § &
ase may be;.

& Lo

ompliance of the obligations cast upon the
[ e‘,s“_%f@ agents.dnder this Act and the rujes
RN

fthe Act quoted above, the authority has
B Bl N

decide the complaint regarding non-

aving aside compensation

: adjudicating officer if pursyed by the

hitch in proceeding with the complaint
 in the present matter in view of the

ble Apex Court in Newtech Promoters

and Developers Private Limit
(1) RCR (c) 357 and reiterate

d Vs State of U.P. and Ors, 2020-2021

in case of M/s Sana Realtors Private
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-------------- r(‘.omplaint No. 2696 of ZOZU

GRAM

Limited & other Vs Union of India & others SLP (Civil) No. 13005 of
2020 decided on 12.05.2022wherein it has been laid down as under:

“g6. From the scheme of the Act of which a
taking note of power of adjudication delineafed with the regulatory authority and
adjudicating officer, what finally culls out i that although the Act indicates the
distinct expressions like ‘refund’, iinterest’, ‘pgnalty’ and ‘compensation’, a conjoint
reading of Sections 18 and 19 clearly manifejts that when it comes to refund of the
amount, and interest on the refund amoung or directing payment of interest for
delayed delivery of possession, or penalty a interest thereon, it is the regulatory
quthority which has the power to examipe and determine the outcome of @
complaint. At the same time, when it comey to @ question of seeking the relief of
adjudging compensation and interest thergon under Sections 12, 14, 18 and 19,
the adjudicating officer exclusively has thg power to determine, keeping in view
the collective reading of Section 71 rea with Section 72 of the Act. if the
adjudication under Sections 12, 14, 18 hind 19 other than compensation as
enviscged, if extended to the adjudicating ¢fficer as prayed that, in our view, may
intend to expand the ambit and scope|of the powers and functions of the
adjudicating officer under Section 71 and|that would be against the mandate of

the Act 2016.”

tailed reference has been made and

s ™ B

pronouncement of
in €

Supreme Court in the cases mentiofed above, the authority has the
£ o Y i i 'T 22 g § Pyas ‘g
jurisdiction to entertain a complaint refund of the amount and

o

Hence, in view of the authoritative the Hon'ble
i u U N

. B :

interest on the refund amountmwﬁ@

'E REN
Entitlement of the complaingants fo
e COmpiat e~ -

.. & 5 . _.
pirect the respondent to refund the entire paid-up amount along

F.l

i £ ¥' a
P A AW d
SRS

with interest at the prescribed rate.

A

11.

The complainants were allotted unfi

«palrn Gardens, Sector 83," by the

consideration of Rs. 1,40,31,676|
58,49,379/- which is approx. 41%
agreement dated 31.01.2014 wa

regard to the allotted unit and

t no. PG-02-0404, in the project
respondent builder for a total

- and they paid a sum of Rs.
f the sale consideration. A buyer’s

L executed between parties with

tie due date for completion of the

I
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project and offer of ppssession was fixed on 31.01.2017. The

complainants failed to palamount due against the allotment unit.

12. As per 1.2 (b)the terhs of the builder buyer agreement the

complainants was liable| to made the payment as per the payment
plan and the relevant clhuses of the builder buyer agreement are
reproduced under for ready reference:

(b) Payment Plan i ot

The Allottee(s) agrees gnd' i akes.to pay the balance amount
of the Total Considetat detly in accordance with the

payment plan detailed n_‘Sched Payment" annexed hereto
at Annexure - 3 hereto}ln th event the-Allottee(s) fails, neglects
and/or delays thespaynie #j

jnfent' @%m}hen, notwithstanding
the right of t phiny to canc ‘such_allotment at its sole
discretion at dny:tinfe dftersuch'default in such payment oceurs,
the Company at'its sold option and discretion, " without prejudice
to any other % prqvided to-it|under this-Agreement, waive
such failures,neglecty” andfor delays in “the payment of
installments but é_n thd condition hat|the Allottee(s) shall pay
' e installmgnt due, in ddition to the installment due,

%‘ from | heigdu@ date of outstanding installment
charge simple interest. D.24% \per annuni. till the date on which
such installment is\paid | .'fh_??'ﬂfloecee(s) to the Company. It is
made clear and so agrde ¥ aﬂaetéé(s) that the exercise of
' ailures, neglects and/or delays in
 allottee(s) shall not be

Y€ d prece I in ding on he Company to
exercise such@_@scret{qﬂ in case W%[ other_ a!{ptteej(s). In case of
delay in making pa ﬂ Liby the Allottee(s) toithe Company as per
the Schedule* Jg ents as-stated in Annexure- 3, the Company
shall have the right to ferminate the Agreement and forfeit the
Earnest Money along wjth the processing fee, any interest paid,
due or payable, any other amount of a non-refundable nature
including brokerage pdfd by the Company to the brokers etc.
("Non Refundable Amo ts"). The Company shall also be entitled
to charge simple interkst @ 24% p.a. at the time of every
succeeding installment from the due date of installment, as per
the Schedule of Payments, till the date of payment. However, the
Company may in its sol¢ discretion, waive its right to terminate
this Agreement and enfprce all the payments and seek specific
performance of this Agr¢ement. In such a case, the Parties agree

i,
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Allottee(s) only upon the payment all outstanding dues,
penalties etc, along with interest by the Allottee(s) to the
satisfaction of the Company.

that the possession of the Unit w:h‘fe handed over to the

13. The respondent issued a reminder letter and thereafter, issued
cancellation letter to the complainants. [The Occupation Certificate for
the project of the allotted unit was granted on 17.10.2019. It is
evident from the above-mentioned factp that the complainants paid a

nslderatlon of Rs. 1,40,31,676/-

The complainants have failed

. the builder buyer agreement.

' Authority Gurugram
(Forfeiture of eﬁ'ri

‘Regulations, 11(5) of
2018, states that- &;j'-w,,;

\. «y g, j
“5, AMOUNT OF E)lwa‘_,, NEY-+ |
Scenario prior to the Real ate.(Rpgulations and Development)
Act, 2016 wasdﬂerent. Fr_. ds were darried out without any fear as
there was no lg for the same b jiew of the above facts
and taking into co ; nts'of Hon’ble National
Consumer DisputesiRed j ‘ommigsion, ﬁ;}ge Hon’ble Supreme
Court of India, the authority. is7of [th that the forfeiture
amount of the earnest money shall nof exceed more than 10% of the
consideration amount of he real estate Le.
apartment/plot/building as the case|may be in all cases where the
cancellation of the flat/unit/plot if made by the builder in a
unilateral manner or the buyer infends to withdraw from the
project and any agreement containifig any clause contrary to the
aforesaid regulations shall be void anfl not binding on the buyer.”

15. Keeping in view, the afordsaid legal provision, the
respondent/promotor directed to refund the paid-up amount after

&
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deducting 10% of the sale

along with interest at thy

Complaint No. 2696 of 2022 |

consideration and shall return the amount

 rate of 10.75% (the State Bank of India

highest marginal cost of lending rate (MCLR) applicable as on date

+2%) as prescribed un

(Regulation and Develoq

der rule 15 of the Haryana Real Estate

ment) Rules, 2017, from the date of

cancellation i.e., 30.03.2020 til] the actual date of refund of the amount

within the timelines provi
ibid.

F.II Direct the respondgp I;g

complainants

16. The Complamang ;

compensation. Hgn " lé Sup

ded ﬂ;ngtlple 16 of the Haryana Rules 2017

bay.

ALCE.
T’

aforesald rehef are seeking relief w.r.t

Ijgggggunkexpense incurred by the
_!,ta

T 4
, Tou,
4

feme: Co|urt of fndla in civil appeal nos.
]

el

6745-6749 of 2021
Pvt. Ltd. V/s State # 8

an allottee is entitled % ‘_

and section 19 whj
section 71 and the q
adjudicating officer havmg

section 72. The ad}li’ﬁlé‘a'txg'ng

'_ s Newgteq}: Prymoters and Developers
(decﬁdgd on E 11.2021), has held that
_T"’comé‘hsétmn under sections 12, 14, 18

'Wm
decide

s

by tge adludlcatmg officer as per
nﬁb%on@*sf;gll be adjudged by the

lue regard, to the factors mentioned in

dﬂ%é@f':has exclusive jurisdiction to deal

with the complaints in respect of compensation. Therefore, the

complainant is advised to ap

relief of compensation.

G. Directions of the authority

proach the adjudicating officer to seek the
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17. Hence, the authority hereby passes this

directions under section 37 of the

Complaint No. 2696 of 2022

order and issues the following

Act to ensure compliance of

obligations cast upon the promoter as ppr the function entrusted to the

authority under section 34(f):

i. The respondent is directed to refund the paid-up amount of Rs.

58,49,379/- after deducting 10% |of the sale consideration of Rs.

1,40,31,676/-with mterestm e|prescribed rate i.e., 10.75% on

such balance amount

31.03.2021 till the ?a

ii. A period of 90 d@g}lé g; ROAN

iembg
Haryana%@ﬁl%; ',=,r 1k

Dated: 04.10.2023

fthe date of cancellation i.e.

pondent to comply with the

\ failing which legal

rity, Gurugram
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