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s GURUGRAM

Complaint no. 4515 of 2022

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHQRITY, GURUGRAM
Complaint no. 4515 of 2022
Order reserved on : 26.07.2023
Date of Pronouncement: 04.10.2023
Emaar India Limited
Address: - 306-308, Squgre One, C-2,
District Centre, Saket New Delhi-110017 Complainant
v" i T ATY
Anil Kumar _
Address:- R-691, Rajind Nagar, New: Delhi,
110060 _?’{f‘f’* 0B g Respondent
CORAM: 7 - \J 4 e ;
Shri Ashok San 1 [aHd W ¢\ Member
s d R -1

APPEARANCE
Shri Harshit Batr
None W

1. The present co

\_J\J
Estate (Regulation a
read with rule 28
Development) Rules,

19(6) (10) and (11) ¢

Project and unit rel

complamant/’pt*omot'eg&}

' Advocate for the complainant
" “Advocate for the respondent
- v B |

& e B

ﬁ@d 1;: 07. 2022 has been filed by the
Form [CRA" under section 31 of the Real
L J(

1d Development) Act, 2016 (in short, the Act)

TF--.

pf the Haryana Real Estate (Regulation and
2017 (in short, the Rules) for violation of section

f the Act.

hted details
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HARERA
2, GURUGRAM Complaint no. 4515 of 2022

2. The particulars of the project, th¢ details of sale consideration, the
amount paid by the respondents/jllottees, date of proposed handing
over the possession, delay period, if any, have been detailed in the

following tabular form: -

Sr. | Particulars Details
No.
1. | Name of the project ”, Sector 65, Gurugram.
2. | Total area of the project
3. | Nature of the projeg ercial Complex
4. | DTCP license dated 21.05.2009
Validity of
ty _
Licensee - opers Pvt. Ltd, Accordion
Ltd., Active Promoters Pvt.
g Properties Pvt. Ltd, Brijbasi
Prdject Ltd, True Value Buildcon Pvt
«+*Ltd, Serial Buildtech Pvt. Ltd., Hammock
| tiLtd and Legand Buildcon Pvt.
] ht’H )
£ >4 I 1NN A R A
5. | HRERA i“e@?t&xéﬂd/< USRS ‘ﬁ@t}e’ég
registered
6. | Unitno. EP$-FF-025A
7. | Unit measuring 258.67 sq. ft.
8. | Date of execution of buyer’s | 11.07.2010
o [Page 25 of complaint]
9. | Agreement to sell dated 12.p7.2010
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10.

Possession clause

16. POSSESSION
a) Time of handing over the Possession

(i) That the possession of the Retail Spaces in
the Commercial Complex shall be delivered
and handed over to the Allottee(s), within
thirty (30) months of the execution hereof,
subject however to the Allottee(s) having
strictly complied with all the terms and
conditions of this Agreement and not being

“hin defau.'t under any provisions of this

jreement and all amounts due and payable
) the Allottee(s) under this Agreement
ymg been paid in time to the Company. |
.Company shall give notice to the
fering in writing to the Allottee

sion of the Office/Retail Spaces

| for his \ cﬁuﬁgaon and use ("Notice of
y gpssess:ort")

(a)(t) of clause 16 for applying and

ssary approvals in respect of
l Complex.

i . Emphasis supplied
.M_\ﬂ%ﬁ (Emp pplied)
11. | Due date of éeaéswri ( UL:H 012013 V|
12. | Total consideratio] as per | Rs. 20,86,269/-
schedule of paymentjat page 44
of complaint
13. | Total amount paiq by the | Rs.22,42,483/-
respondent
14. | Occupation certificatp 08.01.2018
>
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5.

Offer of possession 29.01.2018

[Page 101 of the complaint]

B. Facts of the complaint

3. The complainant/promoter made fthe following submissions in the

complaint:

ii.

, t that the project has been duly

completed after ha f ained all the necessary approvals and

the market
mtern:io*ﬂ
constructigrﬁ of j
Certificate V\?as n

That the Orlgma] %lyatte 2 o;;e M’yg Preeti Chawla, had
approached ll.hé Cdrﬁpla}na%t Xpre Dﬁfng an intention of booking

a unit in the Project and illingness to pay for the same,
accordingly, executed and an ajp plication form dated 10.06.2010,
upon which a Provisional Allofment was made in the name of the
Original Allottee on 05.07.2040. That thereafter, a Retail Space
Buyer's Agreement dated 11.0[7.2010 (hereinafter referred to as

the "Agreement") was executpd between the Complainant and

Vs
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2 GURUGRAM Complaint no. 4515 of 2022

iii.

iv.

HARERA

the original allottee for unit no. EPS-FF-025A admeasuring
258.67 sq. ft. (spleable area) on First Floor in the Project for a
total sale consifleration/demand of Rs. 22,54,094 inclusive of
taxes.
That the origina] allottee informed the complainant that they had
made the resgondent “the nominee” for the unit via an
agreement to se]l dated 12.07.2010. The original allottee and the
Respondent had also r"" e;tletters to the Complainant in this
regard along with _= "'" |
12.07.2012. Thy
their rights’

responde

That t e%@n amant accepted We request of the original
allottee. -na lof

edl the umt mfthev favour of the respondent via
'1

ey

letter d2 £

der for payment, as per the

Ens o{the agreement It is due to the delay in

u...-

makmg the pe;y nents agamst the Unit that the Respondent had
paid delay payment charges amounting to Rs. 8,767 /-. That the
conduct of the complainant must be highlighted here: the
complainant isqued a number of payment request letters and
reminders to enpure timely payments for the tirnely construction

of the project. Afrecord of the same is noted below:
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Paent Request ESP/71001L1-PR30 30.11.2010
Letter

2. Payment Request | REMINDER2/710041 05.03.2011
Reminder2

8. Payment Request EPS/?IOOJLI/ 06.05.2011
for Service Tax At : _\‘ 24026676

4. Payment Request ., 1-PR-040/ 21.08.2012
Letter |

5. 03.10.2012

6. 27.10.2012

7. 14.02.2013

8. 06.03.2013

9 nt_Request | EPS/ 03.04.2013

10. | Payme eq t 1 41 26.04.2013
Remi !J f? AM

11. | Payment Request EPS/?IOOJ 1-PR-090/ 14.05.2013
Letter 20130514]132929984

12. | Payment Request | EPS/710041-PR-0/ 04.06.2013
Letter 20130604]141051176

13. | Payment Request | EPS/710041-PR-0/ 05.08.2013
Letter 20130805155440111
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14. | Payment Reqyest | EPS/710041-PR-0/ 05.09.2013
Letter 20130905150320609

15. | Payment Reqyest | EPS/710041-PR-0/ 17.10.2013
Letter 20131017173207171

16. | HVAT Paymfent | EPS/710041 01.05.2017
Request Lett:;r

17. | Payment Reqyest | EPS/710041-PR-0/ 13.07.2017
Letter 21070713140422487

18. | Payment Request;{gpwﬁ;oo41 PR-0/ 29.08.2017
Letter 4 20170829184845941

19. |Revised  Stqmp,}d 13.02.2018
Duty R AL A N
Letter /< { f"“ :g :'i g«}

SR

Complainant.
PROPOSED_to
Agreement and
to the force m
facing under cl

hereunder:

Bf,gflflﬁ? néom every beginning on the part

f%c:é?él}@ws the wilfulness in causing

&/

'- 1 59815 completed to the extent of
rﬁ‘ancy certificate has been received

S

at the time for handmg of the possession was
)e 30 months from the date of execution of the
120 days grace period. It was further subjected
jeure circumstances that the Complainant was

ause 33 of the Agreement, which is reiterated
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Vi.

vii.

33. FORCE MAJEURE

The Company shall not be hdld responsible or liable for not
performing any obligation qr undertaking provided for in
this Agreement if such perfgrmance is prevented, delayed
or hindered by an act of Godl|fire, flood, explosion, war, riot,
terrorist acts, sabotage, ingibility to procure or general
shortage of energy, labour, %quipment, facilities, materials

or supplies, failure of trangportation, strikes, lock outs,
action of labour unions, change in law or any Acts of
Government (including Locl& Municipal Authorities) or
other cause (whether sipilar or dissimilar to the
foregoing), not within thr reasonable control of the
Company. ‘
It must be brought 0 E:‘,

hpt the Complainant was adversely

affected by )(a‘ngus C : ru

aj bans, lack of avallablllty of

without 1051»g
aforemegfi‘ <!
demandmg I:h& pmces only as
being done; ai IS eg gaLgfmm

herewith.

1d .when the construction was

te rﬁent of accounts annexed

That moreover, vide order d&ed 13.09.2012, the Hon'ble High
Court of Punjab and Haryana i CWP No. 20032 of 2008 titled as
Sunil Singh v/s MoEF & others vide orders dated 16.07.2012
directed that no building flans for construction shall be

sanctioned unless the applicwant assures the authority that

A/
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viii.

ix.

HARERA

carrying out

e construction underground water will not be
used and also sijow all the sources from where the water supply
will be taken| for construction purposes. The period of
prohibition waq till 12.10.2012. It was due to the ban on the
usage of underground water, that the construction activity was
brought to a sthndstill as there were no arrangements by the

State government to fulfil the demand of water to be used in

come within the purview of the

ce a reasonable time should be

pon, hq:ppéﬁlng . cu‘cumstances beyond the
( @mélamant as pe} Clause 16(b)(ii), however,
1p§ f%ce’a%y the Complainant, the
}fe construction and managed to

&9%'%‘&%‘ 4

ﬁﬁf@ugh all the adversities faced by the

: -tﬂat“-t is the obligation of the

ing eﬁa%‘io mal& the due payments, as agreed,
to take possess ‘or; :F thtafloﬁt;neht within two months of the
issuance of the pccupancy certificate and to thereafter execute
the conveyance fleed. That accordingly, it is also the obligation of
the Respondent] to make the complete payment of stamp duty
and accordingly} to register the conveyance deed. The relevant

provisions of th¢ Act are reiterated hereinbelow:
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Xi.

Section 19(6) Every pllottee, who has entered into
an agreement for salq to take an apartment, plot or
building as the case rhay be, under section 13, shall
be responsible to male necessary payments in the
manner and within the time as specified in the said
agreement for sale and shall pay at the proper time
and place, the sharq of the registration charges,
municipal taxes, wdter and electricity charges,
maintenance chargds, ground rent, and other
charges, if any
Section 19(10):Everly allottee shall take physical
possession 'ﬁwi ment, plot or building as the

he, \q period of two months of the
elissued for the said apartment,

he case may be, as

ent; plaborb !
: of section 17 of this

'- lded under
v f'f%
tie ult g 0 du

Respondent is bout

betwee%h Cgﬁm{l
cannot bgaiE gle ut rom sresponmbllmes due to
hJa évé

al to note that upon the
non-payment of dues byl the Respondent/allottee, the

any reason”

Respondent is liable to pay the delayed payment charges along-
with interests.
That even after the possessior} being offered by the Complainant,
the Respondent failed to takd the possession of the Unit within

the stipulated time limit and [accordingly, stood in the event of
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sheer default. [The Complainant reminded the Respondent to
take the posspssion of unit on several occasions vide the

Reminders meftioned herein below:

S. Particulars Ref. No. Dated
No.

e

01 Possession R¢minder REMINDER/710041 05.03.2018

02 Possessionkumig;jlé MINDER/710041 | 01.10.2019

03 NDER/710041 01.11.2019

I%ﬂ#é@mmﬁnpwou 01.12.2019

‘*xw » & 5
*‘w,a«m-. G -

04

Xii. re the Respongent has a corresponding

#erhen,t\ana the Act to make the payment
- h to hdwe the Fake dee’d executed upon full and

) eg’?straaon charges and
) charges and expenses will be borne
Al %teé ;ﬁ"&dﬁmoﬂsté rhe total consideration

> '- 5 I

d %x .-"" E

xiii. The Complainapt had also recently issued a notice to the
Respondent for|the payment of stamp duty and execution of
conveyance deFd on 13.09.2021, however, to no avail.
Accordingly, the[violations on part of the Respondent need to be

categorically nofed by the Authority. That in the interest of

s
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equity, justice and fair play, it must be noted that the complainant
has always tuned to its ohri’gations and has waited for an
inordinate period of time for faking of possession and executing
the conveyance deed by the rg¢spondent. Hence, the complainant
cannot be made to wait for|a longer period of time and the
respondents should be bound{to adhere as under the law and the

contract.

Xiv. Additionally, at thes:
&Y
Unit is 100% comp!

_-f,éh- it is pointed out that the
. !
: I thus the Respondent should be

bound to take ;p hosse land execute the Conveyance deed.

ety

Hence, the ke note of the matter and

its contractual and legal

delayed mtTr@st*a,s pe?se(:@p »Q f the Act.
i< -
i ! ‘ "l..._! J% ‘.t' H

ii. Direct the respondent to take the possession and execute the

conveyance deed before sulj-registrar.

5. Registry has sent the notice along with a copy of the complaint through

email on the following email addrgss i.e., exportsjust@yahoo.com and

the same is shown to has deliveredl on the above email address as per

Y

Page 12 of 17




HARERA
<2 GURUGRAM

Complaint no. 4515 of 2022

the report availablp in the file. It is proper service of the notice.

Despite proper seryice of notice the respondent has failed to comply

with the orders of the authority, by not filing written reply within the

time allowed. In vi

against the ex-partd

6. Copies of all the docy

ew of the above, the respondent is proceeded

on 26.07.2023.

ments have been filed and placed on record. The

authenticity is not i dispt ence, the complaint can be decided on

the basis of the

complainant/pr

E. Jurisdiction

b
%

7. The authorlr;g obse
jurisdiction te

below.

Town and %ountry

o i

puted documents filed by the

Pl;ﬁnm Départment the jurisdiction of Real

\.W ‘w 4

Estate Regulatory Authority, Glirugram shall be entire Gurugram

District for all purpose with offices situated in Gurugram. In the

present case, the pr|
area of Gurugram

territorial jurisdictig

pject in question is situated within the planning
District, therefore this authority has complete

In to deal with the present complaint.

E.Il Subject matter|jurisdiction
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8.

9. The complamant}bﬁﬂg}?gg«

2 GURUGRAM Complaint no. 4515 of 2022

ii.

HARERA

The authority has complete jurigdiction to decide the complaint
regarding non-compliance of obligations by the promoter as per
provisions of section 11(4)(a) of tHe Act and duties of allottee as per
section 19(6),(7) and(10) leaving 4side compensation which is to be
decided by the adjudicating officer |f pursued by the complainant at a

later stage.

Fincling on the relief @3 g complainant/promoter

Relief sought by the comple romoter:

i. utstanding dues along with

failed to ablde by the %n

anner as per the payment

plar opted by’the'allo‘ttge a!r}d“b _ t ta King] ossession of the unit in

v S

question as per the terms and condjitions o the buyer’s agreement. A
further cause of action also arose Wyhen despite repeated follow-ups
by the complainant and the coplainant having performed its
contractual obligations, the responglent/allottee withheld to perform
their contractual obligation. The rgspondent/allottee shall make the

requisite payment as per the provigion of section 19(6) of the Act and
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as per section 19(7] of the Act to pay the interest at such rate as may
be prescribed for any delay in payments towards any amount or

charges to be paid upider sub-section (6). Proviso to section 19(6) and

19(7) reads as unde}:

“Section 19: - Righ} and duties of allottees. -

19(6) states that every a lottee, who has entered into an
agreement for sa!ellt ake anapartment, plot or building as the
case may be, unde L

0 %k :
se, Qf all be responsible to make
ing

e

necessary payments r and within the time as

specified in the sajd«ag Or-sale and shall pay at the

proper time and'p share of theregistration charges,

municipal taXes;Water and electricity’ charges, maintenance

charges, gro @éé it, ar a }tbﬁgt@hareg ?%‘ﬂ_n Y.

that the allottee shall be liable to pay interest. at
nay \be prescribed, for any delay in payment
bioubt gré{."chﬁigfges‘fro be.paid-tinder sub-section

§

ERRRE/-

1&

was liable to |

respondent/allotteé.

Clause 12(a). Timeisehe Bsseree ;| < /||,

(a) 1t is spekifically and categorically understood and
agreed By the allottee that time is of the essence
with respect to allottee(s)’ obligations to perform or
observe |all the other obligations of the allottee
under this agreement and/or to pay the total
considergtion along with other payments such as
applicable stamp duty, registration fee and other
charges stipulated under this agreement to be paid
on or befpre due date or as and when demanded by
the company as the case may be.
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11. The respondent/allottee shall make the requisite payments and take

G.

the possession of the subject aj

jartment as per the provisions of

section 19(6), (7) and (10) of the Act, within a period of 60 days from

the date of this order failing whi

proceed with cancellation of |

th the complainant shall be free to

the subject unit allotted to the

respondent/allottee as per the tefms of the buyer’s agreement and as

STV

per Haryana Real Estate Re

l_tc ;y Authority Gurugram (Forfeiture
Qegulations, 11(5) of 2018.

on.37~
obligations dasﬁlipprﬂfth
the authority mgdapﬁgctl n

‘“m-.w""

directions under secti

HaE

and issues the following
ensure compliance of

er the function entrusted to

“m"‘

which the complamant/pror

cancellation of the

SU

respondent/allottee as per {

i. The respondeﬁ’t@l&tﬁﬁ&ﬁ

19(6), (7j a(f) f’ _RA

10.75% and take the

the provisions of section

! gf&eriod of 60 days failing

BN
noter shall be free to proceed with

bject unit allotted to the

he terms of the buyer’s agreement

and as per Haryana Real Estjte Regulatory Authority Gurugram

(Forfeiture of earnest money by the builder) Regulations, 11(5)

of 2018.
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14. Complaint stands disposed of.

Eomplaint no. 4515 of 2022

15. File be consigned té registry.

Haryana Rea]
Date: 04.10.2023
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