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2 GURUGRAM

Complaint n0.5371 of 2022

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHPRITY, GURUGRAM
Complaint no.: 5371 0f 2022
Date of filling of complaint: 28.07.2022
Oder reserved on: 19.07.2023 |
Date of pronouncement: 04.10.2023
Jyoti Bose
Address:- H.NO U-24, A/26 first floor,DLF Phase
111, Pink Town House ,Gunug@r_lr};;;;j;' 25 Complainant
A% .: ' . . {Lf "'—:,\_‘
Capital Heights Pvt Ltd%&ﬁps"" p;\ f'L AN el |
Address:- Veritas Buildinjg ,4th floor, Golf Course Respondent
Road, Sector 53 Gurgagn | ¥<%% 7€\ €
2l 10N 0L Tl
CORAM: LA/ EEE NN,
Shri Ashok Sangwan~ '\ || | | y & Member
APPEARANCE: \ &\ | V&,
Shri Ravi Rao Proxy cour /" Advocate for the complainant

Advocate for the Respondent

1. This complaint has/[been filed by the complainant/allottee under

o
section 31 of the R

2016 (in short, the A
(Regulation and Dey
violation of section

prescribed that the p

o -

o Y 1 1

a"al‘. Estate [Regulatioln and Development) Act,
ct) read with rule 28 of the Haryana Real Estate
plopment) Rules, 2017 (in short, the Rules) for
11(4)(a) of the Act wherein it is inter alia

romoter shall be responsible for all obligations,

rd
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responsibilities and functions under the provisions of the Act or the
Rules and regulations made there hinder or to the allottees as per the
agreement for sale executed inter ge.
A. Unitand project details
2. The particulars of unit, sale cons{deration, the amount paid by the

complainants, date of proposed hpnding over the possession, delay

edi the following tabular form:

\3‘60, Sector-70A

@ﬁ

dated 29.05.2009

2024

e Developers Pvt. Ltd.

‘ | R v i
5. | HRERA reglstered/ not | Not registered
registered
6. | Unit no. CR-§2/15-04, Tower-CR-02, 15t
floof
7. | Unit measuring 1909 sq. ft.

8. | Provisional Allotment | 20.09.2013
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letter dated (Page 17 of complaint)
9. |Date of execufion of|NotExecuted

buyer’s agreement
10 | Possession clause

17. Subject to Force Majeure, and
further subject to all of the Apartment
holders/ Applicant(s) of the Project,
having complied with all its

“'lobligations under the terms and
b ¥

@4 ’qglﬂftfons

of this Provisional
tment and the Applicants) not
g.n default under any part of this
siohal Allotment including but
; the timely payment of
e S'?g"%é.‘énsfdemtion and other

{tharges \and, also subject to the

G £

cant(s)-having complied with all
alit jor documentation as

| prescribed /by the Company, the

ny/proposes to hand over the
sesSion of the Apartment to the

' within a period of 36
X). months from the date of
cement of construction ie.

{ ﬂfmﬁ_&oﬁ the raft of the entire
project, and this date shall be duly
communicated to the Applicant(s)

("Commitment Period"). The
Applicant(s) further agrees and
understands that the Company shall
additionally be entitled to a period of
180 (one hundred eighty) business

days ("Grace Period"), after the expiry
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\--ﬁ

SR

of
an
ob
ce

e Commitment Period to allow for

contingencies or delays in
ining the occupation/completion
ificate etc., of the Project from the
coricerned Authorities/ departments.
The Applicant(s) understands and
agnees that the Company shall be
entftled to an additional grace period

90 (ninety) business days
iditional Grace Period"), after the
Airy of the Grace Period, for offering

andover the possession of the
t to the Applicant(s).

Q

(Emphasis supplied)

rd Teang | ST
11. (Date  of & ftart of |
constructiondated ~ “vii
\S\1 I |
\¢

12.

Due date of &% -

.-“xh
|

13.

-

Total consideration ™.

14.

Total amoﬂa
complaina

N 1IN L/

15.

:r {1 «g§ |
Clccupation%ﬁiérwtlﬁééte- wj

fﬂ

16

Offer of possession

Nof

B. Fact of the complaint
3

The complainant has made the following submissions: -
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ii.

iii.

The respondeht gave advertisements in various leading

newspapers Ibout their forthcoming Project named

"Residences 340" Sector 70A, Gurgaon promising varioys

advantages, ||ke world-class amenities  and timely

completion/exegution of the project etc. Relying on the
promise and uldertakings given by the Respondent in the

aforementioned advertlsements the complainant booked an

~ ‘?S ' :;"_il_

apartment/flat nhea ';gpo $q. ft (approx) in the aforesaid

_____

gnw(féted 23.01.2013 and as
ntﬁmd allbttfd a umt/ﬂat bearing No. 15.-
Qh 02 hawi]g a super area of 1900 sq. ft

ina. Zﬁs per para-No. 17 of the
‘ had agreed to deliver the
;36 rﬁonths from the date of
“ ;g constrgctlon . e fS 03.2013.

i,s_ed-mﬁ iéleph-amcally ask the respondent
about the progresgl of the project and the respondent always
gave the false impgession that the work is going in full mode
and accordingly asHed for the payments which the complainant
gave on time and|the complainant visited to the site was
shocked & surprised to see that construction work is not in and

10 one was present at the site to address the queries of the
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Complainant. It appears that Respondent has played fraud upon
the Complainant. The only ibtention of the Respondent was to
take payments for the flat without completing the work and not
handing over the possessiorjon time.

iv. The Respondent mala-fide dnd dishonest motives and intention

cheated and defrauded tife Complainant. Despite receiving

more than 25% apprggim tely payments on time for all the

demands raised by.the:R 35] dent for the said Flat and despite

stlpulatdé@ riod.
»

v. Thatit eo%l

the cm@a
Respond\B{t{{&

completed 1

fraudulenLy :

vi. That dlfe‘fﬁ
Complainant has been s ffermg from dlsruptlon in his living
arrangement, mental tortjire, and agony and also continues to
incur severe financial losses. This could have been avoided if
the Respondent had giver| possession of the Flat on time. As per
clause 18 of the agreemdnt, it was agreed by the Respondent
that in case of any deljy, the Respondent shall pay to the

e
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Vii.

Complainant alcompensation @ Rs. 10/- per sq. ft. per month of
the super areq of the flat. It is however, pertinent to mention
here that a clapise of compensation at such a nominal rate of Rs.
10/- per sqft ppr month for the period of delay is unjust and the
Respondent hgs exploited the Complainant by not providing the
possession of[the flat even after a delay from the agreed

possession plgn. The Respondent cannot escape the liability

merely by menti

It could be see

( u;n*%ra of u‘ﬂ:ereﬁw whereas the Respondent
- ’E'er an.nm mheritgon delayed payment. That

f pariiy and* equity the Respondent also be

E gf ssfon till the flat is actually
mplalrLant I‘W&

The Cor‘;ﬁlarnm{fia@ r&qyﬂsted t‘he ‘Respondent several times
on making telpphonic calls and also personally visiting the
offices of the Respondent to deliver possession of the flat in
question along with Prescribed interest on the amount
deposited by the Complainant but the Respondent has flatly
refused to do sq. Thus, the Respondent in a pre-planned manner

defrauded the fomplainant with his hard-earned huge amount

N
Page 7 of 19




HARERA

® GURUGRAM Complaint n0.5371 of 2022

Relief sought by the complainant

of money and wrongfully gaijed himself and caused wrongful

loss to the Complainant.

The complainant has sought the foljowing relief sought: -

i.

Reply by the respond

The respondent conte

ii.

Direct the respondent to refynd the amount of Rs. 23,07,669/-

deposited by the cc:)mplatinTt with interest of every month
:j'rrhﬁ,

1._&';{&5"

. - _: AL
A

from date of payn}e ealization of full amount.

plaint on the following grounds :

J&%
At the veg'%u‘tse’t it 1at the present complaint is
e, eyes of the law. The
mselves in filing the above-
e as the reliefs being
within the realm of the

S pertinent to mention here

Cross- exammat;on is  requirg only a Civil Court has

]urlsdlcbon é@«h’eﬁl W&E

for proper and fair adjudicatiqn.

e i.urmg detailed evidence

That presently, the Authorit}y is not the right forum for the
reliefs sought by the Complajnant as there is no question of a
refund to be given in view of the catena of judgments passed by
the  Real Estate Regulatpry Authority, Gurugram. The

Complainant is attempting fo seek an advantage from the
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slowdown in the real estate sector and is trying to seek an
undue advantage by concealing the true facts,

That the Complainant has himself violated the obligations as set
forth in Sectior] 19 of the RERA Act and has further breached his
duty as allotte¢ by not paying the consideration amount set to
be paid as per the payment plan, which was duly informed and
accepted by the Complalgpant The present complaint has been
filed by the Coplainant by

case and by p ;

ant'b -fbldmg the true facts of the present
Q;aked truths before this Authority.

rit:gﬁ t to be dismissed with heavy
| @%s

Thus, the presdt

u @gelﬁlnders and additional
. ‘to fulfill their promise of
: g ' Q@; gﬁ;,,elignt as mutually agreed upon

he part of the Respondent. Further,

1nt1mat111g§ 1e omplaln,gnt to cfear the outstanding dues and
upon fail,g_;;é ig_é H‘% @m&jhe ‘Um't %ooked by the Complainant
shall be cancellgd. Despite such final notice, the Complainant
has utterly failed to clear the outstanding dues.

That the Complainant has failed to disclose that despite
repeated reminflers from the Respondent, the Complainant
failed to clear thp dues timely. That further the Respondent has

sent numerous [reminders as well as demand letters to the

W
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Complainant on 15.05.2013, 08.07.2014, 15.07.2014,
01.09.2014, 10.10.2014, 1041.2014, 25.11.2014, 01.01.2015,
05.01.2015, 15.01.2016, 20J03.2016, 16.05.2016, 20.06.2016
and 07.07.2016 asking the Cqmplainant to make payment of the
due amount but having ro positive result. It is humbly

submitted that the Complaingnt was a regular defaulter.

vi. It is submitted that when the above-mentioned reminders,

stead of forfeiting the
int against the Unit, the

standing dues and thus only

bo oking, did the Respondent
issued the ﬁnal s

J 05.01.2015. It is pertinent to
mention% 1|nant ﬁ committed breach of
understan 1ng amve at between the parties and failed to

make any p'%i!ymeﬁt gm%’“’ﬁ &Al{ xt,( despite various requests

and reminders by the Respordent.

vii. That the Complainant has |[come before this Authority with
unclean hands only to unju$tly enrich itself at the cost of the
Respondent. The complaint has been filed by the Complainant
just to harass the Respondgnt and to gain unjust enrichment.

The actual reason for filing the complaint stems from the

4
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years and thijs
to earn some egsy
Viii. It js humbly g
completed by
Respondent haq

Director Gener4 I,

Haryana, vide Jekeii

Ix.
control, hence.rg
further Lot

. "'m

That it____furt{e;__ ;

1 11D
Conside‘t.x.;;l_j_f;i."()n°° of‘ Rs
paid Rs. 23,07,669/

Rs. 69,170/-. That f

reminders to the {
15.07.2014, 01.09.2
and 05.01.2015 aski

due amount byt

shows the malicioys intention of

the Respondent Company, Moreover,
received the Occupation

je”}i:n_e"%\sﬁbeyo%éﬁtﬁe contro
f h-ifThéti IS extre
Y s

=

t:r;: Same were to no avail.

[ Complaintno.5371 0f 2022 ]

Rcial valuatijon of real estate Sector in the past few

the Complainant
Mmoney,

bmitted that the project in Question has beep

the

Certificate from the
Tow

AT
.

o A

Dy the Respondent were beyond jts

be found
it was ey
mplete the,

qua the Respondent. It is
er the in

tention of the

_p;roiect on time. Rather, the

|l as indicated in

mely imperatiye to bring

t'of the proje external, unseen
'S "gs;i,:»'l 5
-s%éns-waﬁd' that there was no Intentiona]

%v%_‘ g

out of the Basic Sale

the Complainant has merely

¥ |
9"‘L'\teid” tbatx
1, i&_%w‘i)(’iﬁ
» Which is inclysiye of taxes amounting to

rther the Respondent has Sent numerous

Lomplainant on 15.05.2013, 08.07.2014,

§14, 10.10.2014, 10.11.2014, 25.11.2014,

the Complainant to make payment of the

Since the
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Respondent has already regeived the Occupation Certificate
way back in 26.10.2021, without prejudice to any rights of the
Respondent it is submitted that, in the present case if the
Authority allows the prayer of refund in favour of the
Complainant, then it is a mafter of right of the Respondent that
relief under Haryana Ré¢al Estate Regulatory Authority

Gurugram (Forfeiture ﬁ_ﬂq\f earnest money by the builder)

18, be made applicable, and the
fefund the monies deposited by the
earnest money @ 10% of
o the present complaint filed

missed with heavy costs.

6. een filed and placed on
. Hence, the complaint can
disputed documents and

E.

bmission/ objection the

IR I SBFARAY,

authority has.no’ present complaint. The

-
o

objection of the respondent r bgarding the rejection of the complaint
on ground of jurisdiction stands rejected. The authority observes
that it has territorial as well as subject matter jurisdiction to
adjudicate the present complhint for the reasons given below.

E.1 Territorial jurisdiction
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8 As per Notificatigp

Town apq Country

Present cage, the pro|
area of Gurugram Diptrict, There
territoria] jurisdiction to deal with
E. Il Subject Matter y ;_;_---- o
9. Section 11(4)(3) of the

»Provides that the Promoter shaj] pe

eésponsible t, the;""'W oo
: LN p@i i?reeme“t for sale, Section
11(4)(a) is reptogycaq h ' NCA
o 770 el :
Sectionlz*; ‘ i
..... ‘N ﬁ& -!I . B
(#) The promoter shyj. <)
(a) be, réspol @iqﬁﬂ) “
NS, responsibilities
and funeti ons of this Act or the

mc ‘ereunder or to the

mentvfor” sale, or to the
. " the-¢ase may be, till the
partn ents, plots or buildings, gs
Z _._%ﬁﬂ tees, or'the common areas
b )%aﬁgrgees or (the competent

B T
14 " ) F | % ! )
f the Authority:
ies to ensure compliance of the
he promoters, the allottees and

nder this Act and the rules and
under.

association of gl
conveyance of a
the cas may be, to
to the: association
authority, as the se
4 - ! !
Section 34 Functigns
34(f) of the Act prov
obligations cast upon

the real estate agents
regulations made ther

10. So, in view of the provisigns of the Act quoted above, the authority
has complete jurisdiction| to decide the complaint regarding non-

compliance of obligatidns by the promoter leaving aside
S
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compensation which is to be flecided by the adjudicating officer if
pursued by the complainants af a later stage.

11. Further, the authority has no hjtch in proceeding with the complaint
and to grant a relief of refund in the present matter in view of the
judgement passed by the Hon’ble Apex Court in Newtech Promoters
and Developers Private Lim{ted Vs State of U.P. and Ors. 2020-
2021 (1) RCR (C), 357 and ré lterated in case of M/s Sana Realtors
Private Limited & othe,t‘; .{,J i ( n of India & others SLP (Civil) No.

A f‘“ ,2022wherein it has been laid

Pl I?{"f
A -

@eﬁch’
%‘ " been.. fe of power of

dehneated“’ ithit

adjudi - gulatory authority
and adjudicating of ficer, | 7 culls out is that
although Ife Actr}n cate} the distinct ‘expressions like
‘refund, “in er‘“' . lper .;] nd |fcompensation’, a
con;omkré“’a 8 ar ly manifests
that when ne ount, and interest

on the refimd amount, irecting’payment of interest

bory uhomy which has the
utcome of a

interest-thereon -tma{ens ions' 18,and 19, the
ad;ud:camrg ‘ %S % power to
determine, keepmg in v he collective reading of
Section 71 read with Sgction 72 of the Act. if the
adjudication under Sectioffs 12, 14, 18 and 19 other than
compensation as envispged, if extended to the
adjudicating officer as pfayed that, in our view, may
intend to expand the ambjt and scope of the powers and
functions of the adjudicatig officer under Section 71 and
that would be against the fnandate of the Act 2016.”

12. Hence, in view of the authofitative pronouncement of the Hon'’ble

Supreme Court in the cases fentioned above, the authority has the

V'
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13,

14.

jurisdiction to enter-tain a complaint seeking refund of the amount
and interest on the fefund amount.

Findings on the relipf sought by the complainant

FI Direct the resppndent to refund the amount of Rs. 23,07,669 /-
deposited by te complainant with interest every month from
date of payment till the realization of the full amount.

The complainant wds allotted unit no. CR-02 /15-04, Tower-CR-02,

15% floor in the projec

L0y
V931758

¥ é%blé%siﬂeration of Rs. 1,18,95,900/- and
B ;

%éﬁEEnces 360, Sector-70A” by the

o i

respondent-builder fora

w@:ﬁ 00 ithhls approx. 19% of the sale

. a7, i. - i s 3 %
consideratiog@%giwl ler | '%agreéri%’éh’t is not executed between
Y

parties with | gga?d tq gth"f_‘éj‘alllb'ttéd unit. ngm'e due date of possession

is calculated ; : date §f S?Eal'ﬁ oFg@nstruction ie, 15.03.2013,
| | i1 & J
and handover possesfion Of%the_-s.al'%e*@ﬂmes o4t o H033046. The

complainant failed to. Wﬁt‘due against the allotment unit.

Admissibility of gra ® promoter has proposed to hand

aWA
unit within 36 months from the date

over the possession o

allinIEa
of start of commencefent of construction, and further provided in
agreement that the pjomoter shall be entitled to a grace period of
180 days for obtaiging the completion certificate/occupation
certificate in respect of the unit and/or the project. The period of 36

months expired on 15.03.2016 as a matter of fact, the promoter has

not applied to the cohcerned authority for obtaining completion
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certificate/ occupation certificate[within the grace period prescribed
by the promoter in the buyer’s agfeement. As per the settled law one
cannot be allowed to take advantpge of his own wrong. Accordingly,
this grace period of 180 days cafnot be allowed to the promoter at
this stage.

15. The section 18(1) is apphcable lonly in the eventuality where the

16. This is an itua

certificate and"thg allou%gkw;s ds-to
~ | L

demand re e promoter in respect of
the unit with 1 t%z ite. The allottee in this case
has filed this 1C§q e 0 '28.07.2022 after obtaining

occupation ¢ . The allottee never earlier

opted/wishe even after the due date

of possessio:;ié%ﬁoni)gwhfﬁ; Q%;ugar&rg ggﬂnﬁcate was obtained by
the promoter and den;and for due payment was raised then only
filed a complaint before the guthority. Section 18(1) gives two
options to the allottee if the prdmoter fails to complete or is unable
to give possession of the unit ih accordance with the terms of the

agreement for sale or duly completed by the date specified therein:

4,
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(i) Allottee +n'shes to withdraw from the project; or
(ii) Allottee Hoes not intend to withdraw from the
project

17. The Hon’ble Apex cpurt of the land in cases of Maula Bux Vs. Union

of India (1973) 1 SCR 928 and Sirdar K.B Ram Chandra Raj Urs
Vs. Sarah C. Urs, (4015) 4 scc 136, and followed by the National
Consumer Dispute Redressal Commission, New Delhi in consumer
case no. 2766,/2017 lfiegd Z‘Z}ay;m Singhal and Anr. Vs, M/s M3M

India Ltd. decided o 26 07 20-22 took a view that forfeiture of the

amount in case of reach of contract must be reasonable and if
' wl"w S 'f

forfeiture is én natuge of penalty then _provisions of Section 74 of
S f
Contract Act 1872 re attracted and the party so forfeiting must

prove actual dama es. After cancellatlon of allotment, the flat
g 3%‘

remains w1th the bUI der as such there is hardly any actual damage.
2 i L1 e i ]
So, it was held that 10% of the basic sale price is reasonable amount

-

to be forfeited in the name of earnest money. Keeping in view, the

SR s e

principles laid dow:l bg the Hon ble Apex court in the above
eE |/ P R: P 7%

mentioned two case§, rules with regard to forfeiture of earnest

money were framed gnd known as Haryana Real Estate Regulatory

-i 4 4

Authority Gurugram rf-‘ort’el"ture of earnest money by the builder)

Regulations, 2018, whiich provides as under-

“5. AMOUNT OF EARNEST MONEY

Scenario prior to |the Real Estate (Regulations and
Development) Act, 2§16 was different. Frauds were carried
out without any fear\as there was no law for the same but
now, in view of |the above facts and taking into y
consideration the Judgements of Hon’ble National Consumer
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18.

19.

HARERA

Disputes Redressal Commission ind the Hon'’ble Supreme
Court of India, the authority is of the view that the forfeiture
amount of the earnest money shqll not exceed more than
10% of the consideration amoynt of the real estate i.e.
apartment /plot /building as tRe case may be in all cases
where the cancellation of the fla§/unit/plot is made by the
builder in a unilateral manner|or the buyer intends to
withdraw from the project and qny agreement containing
any clause contrary to the afor¢said regulations shall be
void and not binding on the buye

Keeping in view, fforesaid legal provision, the

refund the paid-up amount after

respondent/pror@g@;us C recte (
deducting 10% @3{}1

ibid.
Directions of the authority

Hence, the authority hereby |passes this order and issues the
following directions under sqction 37 of the Act to ensure
compliance of obligations cast ugon the promoter as per the function

entrusted to the authority under|section 34(f):
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I. The respon?ent Is directed tq refund the Paid-up amoynt of Rs.
23,07,669/-pafter deducting 109 of the sale Consideration of R,
1,18,95,900ﬂ~ with interest at the prescribed rate Le, 10.75%
P-a. on such Halance amount, from the date of filling of complaint
i.e, 28.07.204>.

B A period of 9p days is given to the respondent to comply with
the direction{; given in this order and failing Which lega]
consequences would follow.

ili. The Planning trang;] of the authority js directed to initiate Syo-
moto cognizarfce against. the Teéspondent/promoter for non-
registration | of the project under this Act and separate

broceeding %hall be initiated against the respondent uynder

Section 59 of the Act.

20. Complaint stands dig posed of,
21. File be consigned to egistry.

' Ashok Sa

Haryana Reg] Egtate Regulat Authority, Gurugram
Dat¢d: 04.10.2023
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