B GURUGRAM

Complaint no. 4529 of 2022
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. 4529 of 2022

Order reserved on : 26.07.2023

Date of Pronouncement: 04.10.2023
Emaar India Limited
Address: - 306-308, Squafe One, C-2,
District Centre, Saket New| Delhi-110017 Complainant
Ramesh Tiwari
Address:- R 584, New~Rajinder N:
Delhi 110060 & E gﬁ g\ Respondent
CORAM: /oy | e e
Shri Ashok Sangv@@n \ Member

APPEARANCE @@ e
Shri Harshit Batr‘a g& d
None i

1. The present

complainant/promotef

Estate (Regulation 'éln
read with rule 28 o

Development) Rules, 2

~ Advocate for the complainant
Advocate for the respondent

Wt% 14 07. 2022 has been filed by the
,in Fm*m CRA under section 31 of the Real
;l Development) Act, 2016 (in short, the Act)
f the Haryana Real Estate (Regulation and

P17 (in short, the Rules) for violation of section

19(6) (10) and (11) offthe Act.

Project and unit relaf

led details
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2.

HARERA

2 GURUGRAM

Complaint no. 4529 of 2022

The particulars of the project, the details of sale consideration, the
amount paid by the respondents}allottees, date of proposed handing
over the possession, delay peridd, if any, have been detailed in the
following tabular form: -
Sr. | Particulars Dptails
No.
1. | Name of the project _wiiasiIhe Palm Square, Sector 66, Gurugram,
{:‘.‘ A
2. | Total area of the projecg :
3. | Nature of the projéct.
zg@ 4%
4. | DTCP licensepno- !
Validity of li.t:ense‘ T |
i ElN 3
1 [ !
Name of llcer%se‘gﬁr “A 1 [
i I |
i,* a %‘ i 1 |
A\
5. | HRERA
registered
6. | Unitno. g-f;_ | FF-
7. | Unit measuring- Iyl | TS 47 50.8t. A
iigm?é Jr. g;f Aygl*!‘?g&j%
8. |Date of execution of buyer's|3 §12.203 bty
o s [Page 29 of complaint]
9. | Possession clause 16. POSSESSION

Time of handing over the Possession

(Y That the possession of the Office/Retail
aces in the Commercial Complex shall be
livered and handed over to the Allottee(s),

ithin (36) months of the execution hereof,

e
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» GURUGRAM

Complaint no. 4529 of 2022

[
A

o
.4

‘ aer‘{ga

subject however to the Allottee(s) having
strictly complied with all the terms and
conditions of this Agreement and not being
in default under any provisions of this
Agreement and all amounts due and payable
by the Allottee(s) under this Agreement
having been paid in time to the Company.
The Company shall give notice to the
Allottee(s), offering in writing to the Allottee
to take possession of the Office/Retail Spaces

far his occupation and use ("Notice of
ik *qusess:on )

oL f& "

(ii) The Allottee(s) agrees and understands
\that the Company shall be entitled to a grace

one hundred and twenty (120)

| day: 6 “wand above the period more
G g‘i’pecrf ied here-in-above in sub-
clause (@)(1) of clause 16, for applying and

b ﬁb&qrnmg’in?ce.ésary approvals in respect of

the Qammbr@wf Complex.
Nt . |

H i

(Emphasis supplied)

P Y |

10 | Due date of p 4
11. | Total considerati '

schedule ofpayment o 1T

of complaint PAW
12. | Total amoun gad'_ " the | Rs. 50,48 941/

respondent| . | | QL}( r /‘ Al @%
13. | Occupation certificate| 22.12.2014
14. | Offer of possession 09.01.2015

[Page 93 of the complaint]
B. Facts of the complaint
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B HARERA
'I' GURUGRAM Complaint no. 4529 of 2022

3. The complainant/promoter made [the following submissions in the

complaint:

i. That the Respondent, with itslown willingness approached
the Complainant expressing 4n intention of booking a unit
in the Project and a willingngss to pay for the same, upon
which an application form dafed 30.11.2007 was executed

by the Respondent. Upon th(e Respondent’s expression of
_h‘\\?&?’z

interest in the Proje M dmplainant allotted a unit no.
PSQ R1-FF-16 to th 3 "1 ant. Consequently, a Buyer’s
Agreement dagl:tl ! )08 was executed on a
constructmgwimked

such default of Ip’élg

14,59 517,(3- which i clgdes

payable by the Re
ensure v:as‘éxefmtéé h,‘ge
ii. That the terms-and c;o;ld' IQD& of the Agreement are
sacrosanct ar\d*biri‘diné berivper th\JMrtles Under the said
Agreement, the Respondeny assented to make complete
payment against the Unit; upon not fulfilling that
obligation, a number of requpst letters had been sent to the
Respondent for payment of ques.
iii. That on the contrary, the Col;nplainant Builder has obliged

with the terms and conditions of the Agreement. It is
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. GURUGRAM

Complaint no. 4529 of 2022

pertinent to highlight that the Project has been duly

completed after
approvals and fi
existing by laws,
contents of this

Complainant holg

having obtained all the necessary
Ifilling all the requirements as per the
At the outset, without prejudice to the

Complaint, it must be noted that the

s a good face value in the market and is a

renowned real esFate developer of international repute.

That after havmgkpmpigtﬁd «the construction of the Prolect

the time;
credited a
09.01.20 1i§f@r th
That the Complal
the due complia
Agreement. As p¢
of offer of posses

subjected to the

. ﬁ' s .
.
s Ew "‘
a

t # %om lﬁnadt lawﬁ:lfy and fairly offered
of Ob Oi 2015, IWﬁglch the Respondent had

';‘he Ct:‘fmgﬁamant has always acted

ﬁvlﬁ’dh ﬁﬁwdent from the fact that at

ion

,sthe Complainant has
5) ?.a's compensation on
: delayed de}wery of possession.

nal\;t had offered the possession ensuring
hce of the terms and conditions of the
r the Agreement, the proposed due date
sion under clause 16(a). It was further

force majeure circumstances that the

Complainant waIacing under clause 33 of the Agreement.

It must be bro

ht to light that the Complainant was
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adversely affected by variops construction bans, lack of
availability of building rhaterial, regulation of the
construction and developrr#ent activities by the judicial
authorities including NGT [in NCR on account of the
environmental conditions,| restrictions on usage of
groundwater by the High Cdurt of Punjab & Haryana, etc.

and other force majeurfe circumstances, yet, the

ed. h¢ construction of the project

dlllgently and tlﬁl" ‘without imposing any cost

Responde??gd d ling
the consfliﬁ% 6
stateme‘ntwogaccognts a(s;n ,_
Vi. That mof’é‘b\ger vildé order
High Coix;ﬁ&okpu%]ab aﬂgd

Fk A
2008 titled as Sunnjs

undergr‘o@d w‘ate‘r*wil[ Qq be eg%%alfd also show all the
sources from WHere th°e wter supply will be taken for
construction purposes. The|period of prohibition was till
12.10.2012. It was due tp the ban on the usage of
underground water, construlction activity was brought to a
standstill as there were n¢ arrangements by the State
government to fulfill the degfnand for water to be used in

construction activity.
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viii.

ix.

i HARERA

GURUGRAM Complaint no. 4529 of 2022

That all these cifcumstances come within the purview of
the force majeure clause and hence allow a reasonable time
to the Complaingnt builder. It must also be noted that the
Complainant haq the right to suspend the construction of
the Project upor] happening of circumstances beyond the
control of the [Complainant as per Clause 16(b) (ii),
however, despite all the hardships faced by the
Complainant, tHe . Cogpplatnant did not sus .pend the

construction an

AV
: gé@caﬁy hoted that in Shuchi Sur v

}?3890’1){"2021 under similar
circums a”h s yond the c0nt130I of the Complainant
bullder occ ‘rlég Eefdre the **pr't)posed due date of

delwery‘ gp% sn%

Evere ne ted to be valid grounds to
i n |

1:h glw grace period and hence,

ahrume®

same, the prop ed tlmélmes for delxvery of possession

were bound to pe increased as under Clause 16(b)(vi),

which is reiterat¢d as under:

“16(b)(vi). That the Allotee(s) agrees and accepts that in case of any
default/delay in payment as per Annexure II, the date of handing
over of the possepsion shall be extended accordingly solely on the
Company's discr%?‘on till the payment of all outstanding amounts to
the satisfaction of the Company”
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2 GURUGRAM

Complaint no. 4529 of 2022

That it is a matter of fact and law it is the obligation of the

Respondent under the Act tp make the due payments, as

agreed, to take possession |of the allotment within two

months from the issuance [Occupancy Certificate and to
thereafter execute the Convg¢yance deed. The Respondent
has a corresponding obligafion as per the Agreement to
make the due payments agaifst the Unit, to take possession

within 30 days of thefletter, _f offer of possession, and to

edfupon full and final payments

9 _' e.relevant provisions of the

that the Allottee shall
" to all covenants and
: ilp!fed with under this

pliance of any of the
ntshall be deemed to be an

22.1 Itis. spec:f ical, mhdefcle'

perfo de'lby |\
obhg;goas iequed? bgi :

Agreem’gﬁ Any default, ,
terms a ndition laf .
event of deﬁmlt le.f

following are Ehe of defapit which include but are not limited

to the foHowmg S ———

1A idﬂ\.

(a) Fadure to perfarm and o serve (:E or all of the Allottee(s)

obhgatmn af set fgrth in th:s _‘ t or to perform any other
this or any other related

occupancy’ obh ation, if any; tfart
Agreement.

(b) Failure to take over the dﬂice/ Retail/ Restaurant Space for
occupation and use within the fime specified by the company.

(¢) failure to execute the Confeyance/ Sale Deed within the time
stipulated by the Company or relevant authorities.

That the defaulting conduct|of the Respondent is not new
and reflects its malafide ntentions towards the non-

payment of the Unit in the Prpject. It must be noted that the
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2 GURUGRAM

Complaint no. 4529 of 2022

Respondent is Tund by the Agreement which has been

executed betwe¢n the Complainant and the Respondent.
The Respondent|cannot be allowed to wriggle out from its
responsibilities [due to any reason whatsoever. It is
categorical to noge that upon the non-payment of dues by
the Respondent dllottee, the Respondent is liable to pay the
delayed payment charges along with interests.

That accordingly| as ar}’dgte, out of the total demand of Rs.

&Y
55,81,164/- a sum‘ ;409/ is pending to be paid by

the Respondent hilo “ hich also includes the delayed

payment mtere@tj?:hﬁfg:ed ug,gnmon-payment a bifurcation

of all . amﬁttntjnc’ludigg the statutory taxes.

This ou'?hn%lmg aﬁdﬁnt»ialso mcg,ldgs the proportionate
@ ]

by the % E&sppn i ent allottee as his obligation, and
consequex}tl}&ig’ ndgmguq%euﬁri&dertakmg notarized on
17.11.2015 X autéﬁ in thls regard. That after having
wilfully

share o a e H?AT whlchwas categorically noted

B

Edgvolg ta@léagreedm@the terms and conditions
of the il e%nﬁkl' d cum.. w%de:&[émg and recognizing his

LTI

j 'y Ept of the~aﬁ10un% due, the same has not

A WS N
been done, and hence, the Respondent stands in sheer

obllgatlon.§

default of the same.

That for the reagons mentioned above, even though the

Complainant is I

able for due extension in timeline for

delivery of poss¢ssion, nonetheless, as per the agreed

terms and condit

has credited a su

ons of the Agreement, the Complainant

m of Rs. 4,80,405 as compensation on
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XVi.

XVil.

|JRUGRAM Complaint no. 4529 of 2022

09.01.2015 for the delayed Helivery of possession. That in
such a circumstance, the R¢spondent allottee cannot run
away from his obligations apd must be made to adhere the

same.

That the real estate sector i§ not merely dependant on the

promoters like the Complaifjant for its upliftment - it is the

corresponding and equall weighed obligation of the

espondent to perform their part of

ther responsibilities. That

timely payme _ tment is the essence of a
real estatefd opment ar - _{)e turned a blind eye
against. %’%@ \

| \ & 3

.n“" R o _}

Respondent allotte

A %w‘%%

i

That moré%f the eft:}ssa : has thG been taken by the
I

Those|mult e‘remmders were sent

outstandmg dues to, fa i : §‘sessnon
N G
That despite thel%suaﬁﬁ' ' Of~the reminders for taking

the same has not been

e Complainant has also
writtenga“gumjﬁéﬁ‘ of em: 1'{@ Respondent in this
L 1N { |

F L A B R i P ) j
he acts and conduct of the

i

regard, but to no avail.

Respondent allottee are |violative of the terms and

conditions of the Agreemengt and Act, as noted above; and
the Respondent allottee is| liable to make the payment
against the unit and take pogsession. This is in line with the
holding of the Hon'ble Sfipreme Court in Ireo Grace

RealtechPvt. Ltd. Vs. Abhishék Khanna and Ors., decided on

Page 10 of 16



=2 GURUGRAN

Certificate
Sion to the
ected sych
XViij,
' s ue payments
;Ej:::;l:;? i% lgTjit?f;i‘bEd irfterest @93%p.a
s H;I;f@eﬁg’nd fair play, must be
1 mp\[aaflt %hagﬁé‘ilWays tuned to jts
' Inordinate perjq,j of time
| {s ;a;uié talmng;if 'gi‘;ossession by the
« % _I.;the CompJa:ﬁiqnt;cannot be made to
wait for 5 F@Sgé!f I eodof time and the Respondent shoy]q
be bound to a%hl :' &Endergﬁth:f law and the Contract.
XixX. f*ﬂ‘qp%gitio-ri;, it is pointed out that the
2.0 -cupa%% céréiﬁ Cate and is habitable for
living thfftEEReéP r_lden}: ‘s{fo:d'lgd"qubound to make the due
payments and shoulfi, under no circumstances, be allowed to
wriggle out of its ob] gations. Hence, the Authority is requested
to take note of the mhtter and direct the Respondent to comply
with its contractual afd legal obligations.
C.  Relief sought by the complainant/promoter
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&2 GURUGRAM Complaint no. 4529 of 2022

4. The complainant/promoter hagfiled the present complaint for seeking

the following reliefs:

i. Direct the respondent tg pay the outstanding dues along with

delayed interest as per gection 19 of the Act.

ii. Direct the respondent |to take possession and execute the

conveyance deed before the sub-registrar.

., tewariglobal@yahoo.com

i e& | I& ; '
authenticity 1;:1_01111 d-lz$ .He Em}%plaint can be decided on
the basis 'of theses -unfliputed ‘docaments filed by the

complainant/promoter.
E. Jurisdiction of the Authority

7. The authority observed that itjhas territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given

below.

4
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HARERA
2, GURUGRAM Complaint no. 4529 of 2022

E.I Territorial iurisdiction

As per notification fo. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country|Planning Department, the jurisdiction of Real
Estate Regulatory ﬁruthority, Gurugram shall be entire Gurugram
District for all purgose with offices situated in Gurugram. In the

present case, the prpject in question is situated within the planning

area of Gurugram Dist

‘ mﬂ'l the present complaint.
,‘_r

tion
';_imugr:isdlct{on to decice the complaint

territorial jurisdictign t

E.Il Subject matter lI'l‘lS i

The authontyf@sf . 'om" e

regarding nimc?inllance of. ebl@aﬂ@ns by the promoter as per

'

g

provisions o sec?io _ 11(4)(&9 of the Act and duties of allottee as per
i 4

section 19(6)@{@ s10} ledvmg ﬁ;d’e compensation which is to be

8. Relief sough&lgyme m mplaman.tﬁpromoterz

i.  Direct the respdndent to pay the outstanding dues along with

delayed interest{as per section 19 of the Act.

ii. Direct the respondent to take possession and execute the

conveyance deegl before sub-registrar.
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HARERA
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9. The complainant/promoter submitt

failed to abide by the terms and ¢

by not making the payments in a

Complaint no. 4529 of 2022

pd that the respondent/allottee has
pnditions of the buyer’s agreement

fimely manner as per the payment

plan opted by the allottee and by rjot taking the possession of the unit

in question as per the terms and c

Further cause of action also arose

pnditions of the buyer’s agreement.
when despite repeated follow-ups
mplainant having performed its

dent/allottee withheld to perform

its contractual Ob!l%@;}Or,l ,f _

requisite pay éfn@z‘i;fp% he prov
as per sectio @gﬁ] of th‘@ﬁﬁt il

be prescrlb%ﬁgfor any di?“% 1er

charges to be%p - ‘ul’l d‘er

B

VN
19(7) reads as ﬁh@e

“Section 19 R:ght andWer' a

19(6) states ar e&‘::y allotte

agreement for salé to tal
case may be, dnder séct

§§ F g@g‘”g@

e T dspondent/allottee shall make the

? fsection 19(6) of the Act and
ay thet erest at such rate as may

.ga ) @ towards any amount or

roviso to section 19(6) and

building as the

v mfi

onsible to make

necessary payments in the manngr - and within the time as
specified in the said agreement fof sale and shall pay at the
proper time and place, the share §f the registration charges,
municipal taxes, water and electficity charges, maintenance
charges, ground rent, and other chrges, if any.

19(7) states that the allottee shall
such rate as may be prescribed,
towards any amount or charges tq

(6).

[}79 liable to pay interest, at
or any delay in payment
be paid under sub-section

>
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22 GURUGRAM

Complaint no. 4529 of 2022

10. As per clause 14 of|the buyer’s agreement, the respondent/allottee

was liable to pay thelinstalment as per the payment plan opted by the

respondent/allottee

Clause 14 is reproduced as under:

Clause 14(a). Time is the Essence
(a) It is spgcifically and categorically understood and
agreed |by the allottee that time is of the essence
with regpect to allottee(s)’ obligations to perform or

observd
under

all the other obligations of the allottee
Lhis.- agr@qment and/or to pay the total

cons:deraﬁon‘ ng with other payments such as

applicaple stamp duty, registration fee and other

charge__

with cancellation

stipulat 7 nder this agreement to be paid

fh&%”isubject unit allotted to the

S e

; }@ eﬁterlﬁs ﬁf the buyer’s agreement and as

per Haryana Real Es
£
of earnest money by

ate Regulatory Authonty Gurugram (Forfeiture
IR T B YVAY Y
the builder) Regulations, 11(5) of 2018.

G. Directions of the aufhority:-

12. Hence, the authority h

directions under se

ereby passes this order and issues the following

ftion 37 of the Act to ensure compliance of

obligations cast upoi) the promoter as per the function entrusted to

the authority under gection 34(f) of the Act:
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i.  The respondent/allottee shajl make the requisite payments at
the prescribed rate of interesf i.e. 10.75% and take possession of
the subject unit as per the prpvisions of sections 19(6), (7), and
(10) of the Act, within a period of 60 days failing which the

complainant/promoter shal] be free to proceed with the

cancellation of the supject unit allotted to the

respondent/allottee as per the terms of the buyer’s agreement

and as per Haryan dte Regulatory Authority Gurugram

H: D

(Forfeiture of earn by the builder) Regulations, 11(5)

of 2018.

4‘* ¥ Authority, Gurugram

+44.10.2023
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