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BEFORE THE

Amrish Lakhanpal,
R/O: H. No. 1109, Sectot-7o,
Mohali, Punjab-160071.

Versus

M/s Ninaniya Estates Limited
Regd. office: 278l3, Old Delhi Road,
Opposite Ajit Cinema,
Gurugram, Haryana-122001.

CORAM:

Ashok Sangwan

APPEARANCEI

Kanish Bangia [Advocate)
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Date oforder
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tt.lo.zo2g

Complainant

Respondent

Member
-T'

ORDER

1. The present complaint has been filed by the complainant/allottee under

Section 31 of the Real Estate (Regulation and Developmentl Act, 2016 [in

short, the Act) read with rule 29 ofthe Haryana Real Estate (Regulation and

Development) Rules, 2017 [in short, the Rules) for violation of section

11(41(a) of the Act wherein it is inter alia prescribed that the promoter shall

be responsible for all obligations, respons ib ilities and functions under the

Sonu Tewatia and Shagun Singla (Advocates)

Complainant

Respondent
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A.

2.
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provision ofthe Act or the rules and regulations made there under or to the

allottee as per the agreement for sale executed inter se.

unit and prorect related details

The particulars ofthe proiect, the details ofsaie consideration, the amount

paid bythe complainant, date ofproposed handing over the possession and

delay period, if any, have been detailed in the following tabular form:

S, No. Heads Delrails
"Prism Portico" Ex

Gurgaon-Pataudi
Harvana.

1. Project name and location

2. Proiect area 5.0 5 acres

3. Nature of project Executive Suite
ComDlex.

4. RERA registered/not
resistered

Un-registered.

DTPC license no. & validity
status

179 of 2008 dated
upto 10.10.2 018

6. Name of licensee Nlnaqya Eqqqlgs L

7. Allotment Ietter in favour
of first allottee

0 7.08.2 013
fPase no.26 of the

8. Unit no. PPES-117, 1sr flool
(!ege nq 36 of the
550 sq. ft.
fPase no. 36 of the

9. Unit measuring
lSuper Areal

10. Date of execution of buyer
agreement in favour of
first allottee

24.09.2073
(Page no.33 of the

z+.og zoto
[From the date of e

lNote: 6 M onths o

allowedl

[Page no.41 of the

11. Due date of delivery of
possession as per clause
5.1. ofthe apartment buyer
agreement: 36 Months
from the date of Execution
of BBA or/and start of
construction, whichever is
later, r 6 Months of grace
period.

ecutive Suite, Sec-89
Road, Gurugram,

and Commercial

11.10.2008 valid

rd.

Complaint No. 6630 of 202
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L2. Occupation certificate
13. Date of offer of possessio

to the complainant
14. Assured returns as per thr

MOU dated 24.09.201.3

[For Assured Investmen
Returns, Page no. 64
clause 4 read with clausr
6).

Post Dated Cheques
Assured returns made
per the MOU.

IDate of Payment]

o

a

[Note: All Payments G

Rs.18,114/- Except or
01.09.2013 @Rs.8,765l
which is as per the BBAI.

15.

*HARER.
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ol 2422

Not obtained
Not offered

1. Assured Returns shall be paid
from 01".09.2013 @ Rs. 18,114/-
per month till financial year
2075-2016.

2. Ifthe possession is not handed by
the due date, the buyer shall pay
@20,127 /- per months from such
delay till handing over of

sesston.

Ic-"rlr,n, N".e6:o l
n

e

nt
4,
;e

f
S

@

)n

For Financial Year 2Ol3-2O14
01.09.2013, 01.10.2013, 01.11.2013,
0r.1,2.20t3, 01.01.2014, 0L.02.20t+,
0L.o3.20t4.
[Ledger account as per page no.47 of
replyl.

For Financial Year 2014-20L5;
01..04.2014, 01..05.2074, 01.06.201 4,
01_.07.2074, 01.08.2014, 01.09.2014,
0'1.70.2014, 01.1 "t.2074, 01.1.2.201 4,
01.01.2015, 01.02,2015, 01.03.2015.
[Ledger Account as per Page No. 47 of
Replyl.

For Financial Year 2Ol5-2O76t
01.04.2015, 01.05.2015, 01.06.2015,
01,.07.2015, 01.08.2015, 01.09.201 5,
01.10.2015, O1.11.2015, 01.72.2015,
01,.0t.20 1 6, 0 1.02, 20 1 6.

[Ledger Account as per Page No.48 of

For Financial Year 2O16-2O17:
0t.04.2016, 01.05.2016, 01.06,2016,
0t.07.2076, 01.09.2016, 07.01,.2017,
0L.02.201.7, 0 1.03.201 7

Page 3 ol 20
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ILedger Account
Replyl.

For Financial Ye
01.06.2017, 01.(
01.09.2017, 01.:
0t.t2.2017, 29...

26.01.2018,01.r
01.03.2018,23.0:
ILedger Account
of Replyl.

For Financial Ye
07.04.2018, 27.1

10.05.2018, 10.(

10.09.2018,08.1(
[Ledger Account
Reolvl.

76. Basic sale consideration I Rs.32,54,350/-
J [page 36 of comp

t7. Total amount paid by the Rs.31,81,859/-
complainant | (As alleged bv co

| 23 of the compla
18. Delay in handing over the | 6 Years 1 Month

possession till Submission ]

of Complaint i.e.,

28.70.2022.

as per Page No.48 of

Dt ZOLT -ZOl8l
07.2017,01.08.2017,
L0.201_7, 0L.11.2017,
72.2077, 0t.01_.2018,
02.20t8, 23.02.20"18,
3.2018.
as per Page No. 48-49

ear 2018-2019:
.o4.2018, 05.05.2018,
.06.2018, 10.08.2018,
10.2018, 10.10.2 018.
t as per Page No.49 of

laintl

mplainant on Page No.

!tI
3 days.

B, Facts ofthe complaint:

The complainant has made the following submissions: -

I. That the complainant was allotted a unit bearing no. PPES-1 17, having

550 sq.ft. super area in the project of the respondent named "Prism

Portico" at Sector-89, Gurugram vide allotment letter dated 07.08.201 3.

Thereafter, a suites buyer's agreement was executed between thc

Complaint No. 6630 of 202 2
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II.

parties on 24.09.20'1.3 for a basic sale consideration of Rs.IJ5,74,350/-

and he has paid an amount of Rs.31,81,859/- against the same in all.

That as per clause 5.1 and 5.2 of the agreement, the possession was to

be offered within 36 months + 6 months of grace period from the datc

of execution of agreement and/or the start of construction whichever

is later. Further, an MoU dated 24.09.2013 was executed between thc

parties wherein it was agreed that the respondent would give Jn

investment assured return of Rs.18,114/- per month w.e.f 17.08.2013

in arrears till the date ofpossession ofthe fully furnished unit and if the

possession is delayed by more than 36 months, then the respondent

will continue to pay the assured return amount of Rs.20,127 /-.

Pursuant to this, the respondent vide letter dated 2 5.09.201 3 presented

8 post-dated cheques for the period between 01.09.2011.1 till

01.04.2014. Then, the respondenr vide letter dated 30.10.2014

presented post-dated amalgamated cheque for the financial year 2 01 5-

20L6.

That vide letter dated 24.04.2014, the respondent issued 12 post

dated cheques of assured returns to the complainant for the period

between May 201 4 to April 201 5.

That having paid more than 95% of the total sale consideration, i.e,

Rs.31,81,859/-, the complainant was hoping that they will soon get

possession of the unit. Unfortunately, on regularly visiting the site, it

was realized by the complainant that the construction on the site was

not as per the construction plan. This fact was brought to the

knowledge of the respondent company repeatedly through personal

visits, letters, and mails but it did not respond.

V. That after a delay of about 5 years, the respondent vide email dated

III.

IV.

,1/
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23.03.2021 informed the complainant that the above said project is

nearing completion and informed about the status of progress at the

site. In response, the complainant vide email dated 25.03.2021 stated

that such assurances were being given for the past 3-4 years and there

was no real progress which was made and in fact the respondent had

not made any payments of assured return to the complainant despite

there being a delay of more than 36 months from thc d ue date of offer

of possession.

VI. That upon visiting the site in 2022, the complainant found that there

had been no progress in construction and the same had been stalled.

Upon calling the representatives of the respondent company, thc

complainant did not get any response whatsoever. Therefore, the

complainant vide email dated 25.03.2022 brought to the notice of the'

respondent that he wanted a refund and would initiate legal action rf

his request is not complied with. Following up on the said request vide

email dated 2A.04.2022, the complainant again stated that his

requests for refund had fallen on deaf ears and the conrpanv

representatives had remained unreachable via calls or for meetings in

person.

VIl. That vide email dated 1.4.05.2022, the respondent again made falsc

promises of working on raising funds for the project and excuses of

the pandemic for the delay in the project. In response, the complainan t

vide email daled 07.06.2022, informed the respondent that their

intention was not to deliver the possession but to continue to defraud

the complainant and having stopped the payment of assured return

since the past 4 years. The complainant again requested for a refund

with interest and pending payments of assured return at thc carliest.

Complaint No. 6630 of 2022
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However, the respondent has not responded to the concerns of the

complainant till date. The respondent is required to offer the

possession as required under law as the complainant has waited for a

long time period of 9 years since the booking of the said unit. Hence,

the complainant is no longer wishing to continue in the project as

there is no certainfy about the delivery of possession and do not want

the money invested in the project to be wasted. Hence, the present

complaint.

Relief sought by the complainant:

The complainant has sought following relief(s):

aJ Direct the respondent to refund the paid-up amount alonguith

prescribed rate of interest.

0n the date ofhearing, the authority explained to the respond ent/p ro m otc r

about the contraventions as alleged to have been committed in relation to

section 11(4) (a) of the Act to plead guilty or not to plead guilty.

Reply by respondent:

The respondent vide reply dated, 24.0t.2023 contested the complaint on

the following grounds:

i. That the complainant, only after carefully strategizing and manipulating

the clauses of the buyer's agreement and stating false statements, has

filed the present complaint.

ii. That the complainant came to the officials of the respondent for booking

a unit in one the most coveted proiects of the respondent company and

paid the booking amount accordingly after submitting an application

form.

PaEe 7 ol20
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That it is further submitted that on one hand the complainant is relying

on particular clauses of the agreement and on the other hand the

complainant is submitting that the terms of agreement are illegal and

amount to unfair Lrade practices.

That the Complainant has come before the Authority with un-clean

hands. That the complaint has been filed by the complainant just to

harass the respondent and to gain the unjust enrichmcnt. lvloreover, the

complainant has already received a sum of Rs,.10,95,605/- towards the

payment of assured return in respect of the unit in question. Thus, the

complainant is not entitled for the relief which he is seeking by the way

of the present complaint.

That it is pertinent to mention that the present complaint is not

maintainable before the [Ion'ble Real Estate Regulatory Authority as it is

crystal clear from reading the complaint that the complainant is not an

'Allottee', but is an'lnvestor', who is only seeking assured return front the

respondent, by way of present complaint, which is not maintainable

under the provisions of the Act of 201 6.

That the present complaint is an arm-twisting method employed by thc

Complainant to fulfil the illegitimate, illegal and baseless claims so as ro

get benefit from the Respondent. Thus, the present complaint is without

any basis and no cause of action has arisen till date in favour of the

Complainant and against the Respondent and hence the complaint

deserves to be dismissed.

That clause 5.2 of the buyer's agreement clearly in explicit terms statcs

that the estimated time of the completion of the proiect may change due

to force maieure or by the reasons beyond the control of the company

and if there is any alteration in the timeline of the completion of thc

Complaint No. 6530 of 202 2
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proiect, it was beyond the control of the respondent owing to the

following reasons:

o Policies regarding availability of FAR based on various factors/

grounds and conditions including T0D and TDR.

o Revised taxation policies including CST, Brokerage policies.

o Environmental restrictions such as use of untreated water and

frequent stoppage of construction due to pollution control measure

on environment etc.

o Increase in the cost of construction material.

o Two stage process of environmental clearance which takes 2 to :J

years.

o Labour strikes and shortage of construction workers, construction

material and even the contractor hired for the construction works

was not performing as per the scope of the project work and the

Respondent had to send constant reminders to the contractor

regarding slow pace of work and workforce deployed, which was

resulting in timeline alterations for the timely completion of prolecr.

o Statutory construction bans across the NCR region during the winter

season, resulting in slow down of the project.

o Many investors in the project had defaulted in timely payment

instalments due to which it became difficult for the respondent

adhere to the timelines for the completion of the proiect.

o The connecting roads to the proiect were not timely acquired by thc

Government authorities, thus the construction equipment, raw

material and labour ingress became a difficult task. The same was a

major component which led to the changed timelines in thc

of

to

Page 9 01 20
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completion of the proiect since the construction and development

works became slow and delayed.

o Demonetisation also resulted in delaying the timely completion of

project.

o 0utbreak of the novel-corona virus is also the major factor which

leads to the alteration in the timeline for the completion ofproject.

viii. It is most respectfully submitted that the complainant had wilfully agreed

to the terms and conditions of the buyer's agreement and now at a

belated stage is attempting to wriggle out of the obligation imposcd by

the said mutually agreed agreement terms by the filing the instant

complaint before this Authority.

7. Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis ofthose undisputed documents and subm issions nadc

E.

8.

by the parties.

furisdiction of the authority:

The respondent raised a preliminary submission/objection that the

authority has no jurisdiction to entertain the present complaint. 'l'he

ob;ection of the respondent regarding rejection of complaint on ground of

jurisdiction stands rejected. The authority observes that it has territorial as

well as subject matter jurisdiction to adjudicate the present complaint for

the reasons given below.

E. I Territorial iurisdiction
9. As per notification no. 1,192/'2017 -1,TCP dated i4.'t2.2017 issued by Town

and Country Planning Department, the jurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram Distrjct for all

purpose with offices situated in Gurugram. ln the present case, the project

Complaint No. 6630 of 2022
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in question is situated within the planning area of Gurugram district.

Therefore, this authority has complete territorial jurisdiction to deal with
the present complaint.

E. II Subiect matter iurisdiction
Section 11(4J(aJ of the Act, 2016

responsible to the allottee's as per

reproduced as hereunder:

Section 77(4)(a)
Be responsible for all obligations, responsibilities dnd funcLions under Lhe
provisions of this Act or the rules ond regulations mode thereunder or to Lhe
ollottees as per the ogreement for sale, or to the ossociotion of allottees, as the
case moy be, till the conveyonce ofollthe apartments, plots or buildings, as Lhe
case may be, to the allottees, or the common oreqs to the association ol'
allottees or the competent authority, as the case moy be;
Section 34-Functions of the Authority:
j4(fl of the Act provides to ensure compliance of the obligations cost upon the
promoters, the allottees and the real estate agents under this Act ond the rules
and regulqLrcn\ mode Lhereundet.

So, in view of the provisions of the Act quoted abovc, the authority has

complete jurisdiction to decide the complaint regarding non-compliancc of

obligations by the promoter leaving aside compensation which is to bc

decided by the adjudicating officer if pursued by the complainants at a later

stage.

Further, the authority has no hitch in proceeding with the complaint and to

grant a relief of refund in the present matter in view of the judgement

passed by the Hon'ble Apex Court in Newtech promoters and Developers

Private Limited Vs State of U.p. and Ors.2021-2022(I) RCR(C),357 and

reiterated in case of lil/s Sana Realtors private Limited & other Vs Ilnion

of Indio & others SLP (Civil) No. 73005 oI2020 decided on 72.05.2022

10. provides that the promoter shall be

agreement for sale. Section 11(a)(a) is

11.

12.

and wherein it has been laid down as under:

Page 11 ol 20
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"86. From the scheme of the Act of which a detailed relbrence has heen

mqde ond taking note of power of odjudication delineoterl wtth the
regulotory outhority and odjudicoting offcer, what frnqlly culls out is thot
olthough the Act indicates the d6tinct expressions like refund', interest,
'penolty' and 'compensation', a conjoint reoding of Sections lU ond l9
clearly manifests thotwhen it comes to refu ntl of the omount, ond interest
on the refund amount, or directing poyment of tnterest for deloyed
delivery ofpossession, or penolty ond interest thereon, it is the regulotury
authority which hqs the power to examine ond determine the outcome of
a comploint. At the some time, when it comes to o questton t)l seektng the
relief of adjudging compensation and interest thereon uncler Scctions 12,

14, 18 ond 19, the odjudicating offcet exclusively has the power to
determine, keeping in view the collective reading of Section 71 reod with
Section 72 ofthe Act. if the qdjudication under Sections 12, 14, 1B oncl 19

other thon compensation os envisaged, il extended Lo the o(ljudrcotn!)
officer as prayed thot, in our view, moy intend to expand the ombit ond
scope of the powers ond functions of the odjudicotng oflicer under

Section 71 ond thotwould be agoinst the mondote ofthe Act 2016."

Hence, in view of the authoritative pronouncement of the I{on'ble Supremc

Court in the case mentioned above, the authority has the jurisdiction to

entertain a complaint seeking refund of the amount and interest on the

refund amount.

Findings on the obiections raised by the respondent:

F.l Obiection regarding the complainant being investor.

The respondent has taken a stand that the complainant is the investor and

not consumer, therefore, he is not entitled to the protection of the Act and

entitled to file the complaint under section 31 of the Act. The respondent

also submitted that the preamble of the Act states that the Act is enacted to

protect the interest of consumers of the real estate sector. The authority

observes that the respondents is correct in stating that the Act is enacted to

protect the interest of consumer of the real estate sector. It is settled

principle of interpretation that preamble is an introduction of a statute and

states main aims and objects of enacting a statute but at the samc tintc tho

F.

74.

Complaint No. 6530 of 2022
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preamble cannot be used to defeat the enactjng provisions of the Act.

Furthermore, it is pertinent to note that any aggrieved person can file a

complaint against the promoter if it contravenes or violates any provrsions

ofthe Act or rules or regulations made thereunder. Upon careful perusal ol

all the terms and conditions of the suites buyer's agreement, it is revealed

that the complainant is a buyer and paid total price of Rs.3 1,g 1,g59/- to the

promoter towards purchase of an unit in its projcct. n t this stage, ir js

important to stress upon the definition of term allottee under the Act, the

same is reproduced below for ready reference:

"2(d) "ollottee" in relotion to a real estote project means the person to
whom o plot, apartment or building, as the case nay be, hus been
allotted, sold (whether as freehold or teosehold) or otherwise
tronsferred by the promoter, ond includes the person who
subsequently acquires the soid allotment through sqle, tronsfer
or otherwise but does not include a person to r\"1hom such ploL,

oportment or building, os the cose moy be, is piten on renL,

15. lnviewof above-mentioned definition of "allottee" as wcll as all thctcrms

and conditions of the apartment application for allotment, it is crystal clear

that the complainant is allottee as the subject unit was allotted to him by

the promoter. The concept of investor is not defined or refcrred in the Act.

As per the definition given under section 2 of the Act, there will bc

"promoter" and "allottee" and there cannot be a party having a status of
"investor". The Maharashtra Real Estate Appellate Tribunal in its ordcr

dated 29.01.2019 in appeal no. 0006000000010557 ritlcd as M/s srushti

Sangam Developers Pvt. Ltd. Vs. Sa^,apriya Leasing (p) Lts. And Anr.has

also held that the concept of investor is not defined or rcterred in the Act.

Thus, the contention of promoter that the allottee being an investor is rlot

entitled to protection of this Act also stands rejected.

ryryr@a_l
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F.u Obiections regarding force maieure.

The respondent/promoter has raised the contention that the construction

of the tower in which the unit of the complainant is situated, has bcen

delayed due to force maieure circumstances such as ban on construction,

demonetisation, COVID-19, GST law etc. However, all the pleas advanced in

this regard are devoid of merit. First of all, the possession of the unit rn

question was to be offered by 24.09.2016. Moreover, time taken in
governmental clearances cannot be attributed as reason for delay in project

Also, there may be cases where allottees has not paid instalments regularly

but all the allottees cannot be expected to suffer because of the clefault on

part of few allottees. Thus, the promoter respondent cannot be given Jny

leniency on based of aforesaid reasons and it is well settled principle that a

person cannot take benefit of his own wrong.

Findings on the relief sought by the complainant.

G.l To refund the entire amount deposited alongwith prescribed rate of
interesL

The complainant intends to withdraw from the project and is seeking

return of the amount paid by him in respect of subject unit along with

interest at the prescribed rate as provided under section 1 g( 1) of the Act.

Sec. 18(1J of the Act is reproduced below for ready reference:
"Section 18: - Return of amount and compensation
18(1). lf the pronoter fails to complete or is unqble to give possesston
ofon aportment, plot, or building.-
(a) in accordonce with the terns of the ogreement for sole or, os the

case moy be, duly completed by the dote specifietl therein; or
(b) due to discontinuance of his business as a developer on occount of

suspension or revocation of the registration under th6 Act or for
ony other reason,

he shall be liable on demqnd to the allottees, in case the ollottee
wishes to withdrow from the project, without preJudrce ta ony other

Complaint No. 6630 of20

16.

G.

17.
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remedy ovailable, to return the qmount received by him in respect
of that apqrtment" plot, building, qs the cose moy be, with interestqt such rqte os may be prescribed in this beholf including
compensation in the manner as provided under this Act:
Provided that where qn allottee does.not intend to t4ithdrow from the
project, he shall be paid, by the promoter, interest lor every nonth oJ
delay, till the handing over of the possession, ot such rote os mav be
prescribed.,,

(Emphosis supptied)
18. Clause 5.1 of the suites buyer,s agreement provides for handing over ol.

possession and is reproduced below:

5. COMPLETION AND POSSaSSIO/V
5.1 "That the Compony sholl complete the construction ol the soid un jt withtn :,6
months from the date of execution of this Agreement ond/or fron the stort ol
construction whichever is loter ond Offer of possession will be sent to the Allottcp
subject to the condition that all the omounts due dnd payoble by the Allottee by
the stipulated date as stoted in Annexure - lt ottoched with thts oqreemenL
including sale price, maintenance chqrges, security deposil, sictmp duty.tnt)
other charges etc. hove been poid to the Compan.y_ The Compon.y on (:ompletton
ofthe construction sho opply for completion certiicote ond upan gront oj some
sholl issue jinal letters to the AllotteeIs) who sho within :]A 0htrty) days, Lhereol
remit oll dues."

19. Due date of handing over possession: As per clause 5.1 of the buycr,s
agreement, the possession of the allotted unit was supposed to be offered
within a stipulated timeframe of 36 months from the date of execution oI
agreement and/or from the date of start of constructjon. However, no
document has been placed on record vide which the date ot start oI
construction can be ascertained.'Ihus, in this case, thc duc date has bccn
calculated from the date of execution of buyer,s agreement. I.he suites
buyer's agreement was executed between the parties on 24.09.201.).

Therefore, the due date of possession comes out to be 24.09.2O16.
20. Admissibility of refund along with prescribed rate of interest: The

complainant is seeking refund the amount paid by him at the prescribed

Page 15 ol 20
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rate of interest as provided under rule 15 of the rules. Rule 15 has been

reproduced as under:

Rule 15, Prescribed rate oI interest- lproviso to section 12, section 1g
and sub-section (4) and subsection (7) ofsection 1gl

O For the purpose of proviso to section 12; section 18; and sub-sections (4) ond
(7) ofsection 19, the "interest at the rate prescribed" shalt be the State Bonk
of lndio highest marginol cost of lending rote +2t%.:

Provided thot in cose the State Bonk of lndio morginol cost ol lending rote
(MCLR) is not in use, it shall be replaced by such benchmork lending rotes
which the State Bank of tndia may fix from time to time for tcnding to the
general public.

21. The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is reasonablc

and ifthe said rule is followed to award the interest, it will ensure uniform

practice in all the cases.

Consequently, as per website of the State Bank of lndia i.e., hltps://sbi.co.in,

the marginal cost of lending rate (in short, MCLRJ as on date i.e., 11.10.ZOZ3

is 8.75%o. Accordingly, the prescribed rate of interest will be marginal cost

of lending rate + 2 o/o i.e., lO.7 5o/o,

0n consideration of the circumstances, the documents, submissions and

based on the findings of the authority regarding contraventions as pcr

provisions of rule 28(1), the authority is satisfied that the respondent is in

contravention of the provisions of the Act. By virtue of clause 5.1 of the

agreement to sell dated form executed between the partjes on 24.09.2013,

the possession ofthe subject unit was to be delivered within a period of 36

months from the date of execution of buyer's agreement which comes out

ro be 24.09.20].6. Therefore, the due date of handing over of possession is

2+.09.2016.

22.

23.
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24. Keeping in view the fact that the allottee/complainant wishes to wirhdraw

from the project and demanding return of the amount received by the

promoter in respect of the unit with interest on failure of the promoter to

complete or inability to give possession of the unit in accordance with thc

terms ofagreement for sale or duly completed by the date specified therein.

The matter is covered under section 18( 1) of th e Act of 20I 6.

25. The due date of possession as per agreement for sale as mentioned in thc

table above is 24.09.2016 and there is delay of 6 years 1 months and 3 days

on the date of filing of the complaint. The authority has further, observes

that even after a passage of more than 10 years (from the date of execution

ofagreementJ till date neither the construction is complete nor the offer of

possession of the allotted unit has been made to the allottee by the

respondent /promoter. The authority is ofthe view that thc allottee can not

be expected to wait endlessly for taking possession of the unit which is

allotted to him and for which he has paid a considerable amount of money

towards the sale consideration. Further, the authority observcs that therc

is no document place on record from which it can be ascertained that

whether the respondent has applied for occupation certificate/parr

occupation certificate or what is the status ofconstruction of the project. tn

view ofthe above-mentioned fact, the allottee intends to withdraw from the

project and is well within the right to do the same in view of section 1g[1)

ofthe Act, 2 016.

26. Moreover, the occupation certificate/completion certificate of the prolect

where the unit is situated has still not been obtained by the respondent

/promoter. The authority is of the view that the allottee cannot be expected

to wait endlessly for taking possession ofthe altotted unit and for which hc

has paid a considerable amount towards the sale consideration and as

Page 17 ol20
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observed by Hon'ble Supreme Court oF India in Ireo Groce Realtech Pvt.

Ltd. Vs. Abhishek Khanna & Ors., civil appeal no. 5785 ol2079, decided

on 77.07.2021

".... |'he occupation certifcote is not ovoiloble even os on dote, which
cleorly omounts to deficiency of service. The alloltees connot be

mode to woit indefinitelyfor possession ofthe opartments dllotte(l
to them, nor con they be bound to take the oportments tn phase 1

oI LhP pruJpct......

27. Further in the judgement ofthe Hon'ble Supreme Court ol lndia in the cascs

of Newtech Promoters and Developers Privote Limited Vs State of U.p.

and Ors. (supra) reiterated in case of M/s Sana Realtors Private Limited

& other Vs Union of lndia & others SLP (Civil) No. 13005 of 2020 decitled

on 72.05.2022. it was observed:

25. The unqualifred right of the allottee to seek refund reJerred lJnder
Section 18(1)(a) ond Section 19(4) ofthe Act is not dependent on

any contingencies or stipulotions thereof. lt oppears that the
legisloture hos consciously provided this riaht of refund on demand
qs an unconditional absolute right to the allottee, if the promoler

fails to give possession olthe apqrtment, plot or buildtng within the

time stipuloted under the terms of the ogreemenL reeorclless ol'
unforeseen events or stay orders of the Court/Tribunal, which is in
either woy not ottributoble to the ollottee/home buyer, the
promoter is under on obligotion to refund the omount on dentond
with interest at the rate prescribed by the Stote Government
including compensotion in the monner provided untler the Act with
the proviso that if the ollottee does not wish to withdraw from the
project, he sholl be entitled for interest for the period of deloy till
hancling over possession at the rate prescribed."

28. The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2016, or the rules and

regulations made thereunder or to the allottee as per agreement for sale

under section 11(a)(a). The promoter has failed to complete or unable to

give possession of the unit in accordance with the terms of agreement for

t'a,tc 18 ol 20
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sale or duly completed by the date specified therein. Accordingly, the
promoter is iiable to the allottee, as the allottee wishes to withdraw front
the proiect, without preiudice to any other remedy available, to return thc
amount received by it in respect ofthe unit with interest at such rate as nrav
be prescribed.

Accordingly, the non-compliance of the mandate contained jn section
11(4)(a) read with section 1g(1J ofthe Act on the part ofthe respondent js
established. As such, the comprainant is entitred to refund of the entirc
amount paid by him at the prescribed rate of intercst i.e., @ 1 0.75(/o p.a. (thc
State Bank of India highest marginal cost of lending rare (MCLRJ applicable
as on date +2%o) as prescribed under rule 15 0f the Haryana Rear Estare
fRegulation and Development) Rules, 2017 from the datc of each payment
till the actual date of refund of the amount after adjusting thc
amount/assured return paid by respondent, if any within the timerines
provided in rule 16 ofthe Haryana Rules 2017 ibid.
Directions of the Authority:
Hence, the Authority hereby passes this order and issues
directions under section 37 of the Act to ensure compliance
cast upon the promoter as per the functions entrustcd to
under Section 34(0 ofthe Act of 2016:
i. The respondent/promoter is directed to refund the entire amount j.e.,

Rs.31,81,859/- received by it from the complainant along with interest
at the rate of 10.7 So/o p.a. as prescribed under rule 15 ofthe Haryana
Real Estate (Regulation and Deveropmentl Rures, 2017 from th. date
ofeach payment till the actual date ofrefund ofthe deposited amount
after adjusting the amount/assured return paid by respondent, if anv.

H.

30.
the following

of obligations

thc Autho rity

t-/
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ii. A period of 90 days is given to the respondent to comply with the

directions given in this order and failing which legal consequences

would follow.

iii. The respondent is further directed not to create any third-party rights

against the subject unit before full realization of thc paid-up amount

along with interest thereon to the complainant and even ii any

transfer is initiated with respect to subject unit, the receivables shall

be first utilized for clearing dues ofcomplainant-allottcc.

31. Complaint stands disposed oi
32. File be consigned to the registry.

Haryana Real Estate Regulatory Authoriry, Gurugram
Dated: 11.10.2023

Complaint No. 6530 of 202 2
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