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1. The present complaint

complainants/allottees i

Estate [Regulation and

with rule 28 of the Harya

Rules,2017 (in short, the

Act wherein it is inter

Complaint No 1622 of 2022

A REAL ESTATE REGULATORY
RITY, GURUGRAM

, Gali no -11, Lajwanti
Complainants

Versus

erly known as Ansal

21, Barakhamba Road,
Respondent

Member

(Advocate) Complainants
Respondent

ORDER

ted 18.04.2022 has been filed by the

Form CRA under section 31 of the Real

lopmentJ Act, 2016 (in short, the Acr) read

a Real Estate (Regulation and DevelopmentJ

ules) for violation of section 11(4) (a) of the

ia prescribed that the promoter shall be

unsel

omplaint no. 1622 of 2022
L9.O7.2023
20.o9.2023

er reserved on;
te of Pronouncement:
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responsible for all obligations, respons ilities and functions to the

allottees as per the agreement for sale

Prolect and unit related details

The parti(:ulars of the proiect, the de of sale consideration, the

amount paid by the complainants, date f proposed handing over the

possession, delay period, if any, have b

tabular form:

en detailed in the following

Proiect area

Nature of the proiect

Unit no.

Unit are:r admeasuring

PaEe 2 of 16
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cuted inter se them.

A.

2.

2.

3.

Particulars

Name of the project

Project location Sector 103 Gurugram, Haryana

15.7 43

Group hou ing colony

DTCP license no. and

validity s;tatus

L7 of 201
to 07.03.2

dated 08.03.2011 valid up

15

Name of licensee and 9 others

HRERA registered/ not
register€,d.

Extension

dated:25.1
(Validity o

vide no.- 09 of 201,9,

.2019 Valid till:17.08.2020
registration has expired)

M-1002

Iannexure 6, p9.32 of complaintl

1725 sq.

Isupert

Details

Estella

s

Rattan Sinl
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10. Date of builder buyr

agreement
r 08.09.2012

[annexure C6, pg. 28 of complaint]

tt. Possession clause 30.

The developer shall offer possession of
the unit any time, within d period oI 36
months from the dote of execution of
the agreement or within 36 months

from the datc ol obtaining all the
required sanctions ond approval
necessary for commencement of
construction, whichever is later
subject to timely payment of oll dues by

buyer and subject to force mdjeure
circumstances as described in clause 31..

Further, there shall be a grace period
of 6 months allowed to the developer
over and above the period oJ 36
months as above in offering the

possession of the uniL"

(Emphasis supplied)

[page 39 of comploint]

t2. Date of start
construction as per SC

dated 28.11..2023

rf
A

25.05.2012

[annexure C7, pg. 55 of corr,plaint]

13. Due date of possession 08.03.2015

[Note: Due date calculated from date
of agreement i,e., 08.09.2012, being
later. Grace period allowed being
unqualifiedl

Page 3 of 1
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15.

Basic sale consideration
as per BBA dated
08.09.201.2

159,31,25r

[pg. 48 of c rmplaintl

Total sale consideration as

per soA dated 29 .10.202L
r 60,08,48'

Iannexure )7, pg. 50 of complaintl

t6. Amount paid by the
complalnant as per S0A

dated 29 .10 .202t

{ 58,90,55

Iannexure )7, pg. 54 of complaintl

1_7 .

18.

Occupati on certificate Not yet ob1 ained

Offer of possession Not offere(

Facts of the complaint

The complainants have made the fol

com plaint:

a. That in February, 2012, the complair

respond,tnt in "Ansal Estella" Project

response to the booking, the respond

Sector-103, Gurugram, to the complaini

the year 2012. In pursuance to the allo

made all payments on time to the respo

b. That the builder buyer agreement was

on 08,09.2012. That ar the time (

promiseri/confirmed that the posse

offered/given to the complainant withi

executio n of agreement (with a grace I
possessir)n of the unit/shop was to br

B.

3. ng submissions in thei

ants booked a unit with th(

at Sector- 103, Gurugam. Ir

)nt allotted unit no. M-1002

rnts vide letter of allotment ir

:ment, the complainants hav(

ldent.

executed between the partie:

f BBA, the respondent hac

sion of the Unit shall br

r 36 months from the date ol

eriod of 6 monthsl. Thus, the

offered/handed over to thc

Page 4 of16
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complainants on or

foundation work/cons

c. That the developer info

force measure circum

considerably effected an

company to overcome

delay of about 18 mon

respondent/developer

the unit/shop to rhe co

more than7.5 years had

d. Thus, there is an inordi

the physical possession

contractual obligations

violated the law of con

under Act and their

have made several calls

several visits to the offi

respondent was,/is not

good manner and alwa

various excuses and fal

C.

4.

Reliefs sought by the co

The complainants are see

a. Direct the respond

unit to the complain

Direct the responden

paid.

b.

Complaint No. !622 of 2022

efore 08.03.2016. However, even the

ction has not been started till date.

ed to the complainant that due to various

nces the progress of work has been

despite the best efforts/endeavors by the

hurdles, it appears that there would be

in offering the possession. However, the

d failed to deliver physical l)ossession of

lainants till date and thereaftor, a period of

psed, but the projecr is srill incomplete.

te and unreasonable delay in handing over

d the respondent/developer failed ro fulfill

of the agreement. The respondent had

ct as well as the contractu:rl obligations

and regulations. That the complainants

d conversations through email, along with

of the respondent, but as the intention of

and the respondent did not respond in

tried to befool the complainants by giving

promises.

plainants

ng the following relieft

to deliver the physical possession of the

ts after receiving OC.

to pay delay possession charges on amount

Page 5 ol16
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5. On the date of hearing, the

respondent/promoter about the contrav

committed in relation to section 11(4)[

not to plead guilty.

Reply filed by the respondent.

The resp,:ndent has contended the

grounds:

a. That the present complaint is n

answrrring respondent as the comp

and devoid of any merits against

complaint under reply is based o

present complaint is liable to be dis

b. That the complainant approached

year 2012 for the purchase of a sho

"Ansal Estella" situated in Secto

submitted that the complainant

respondent, had conducted exten

regarding the project and it was o

being fully satisfied with regard

including but not limited to the

undertake development of the sam

independent and informed deci

influenced in any manner.

c. That thereafter the complainant a

provisional allotment of a unit in th

D.

6.

pursuant to the application,

+-

Complaint No. 1622 of 2022

ority explained to the

ntion as alleged to have been

of the Act to plead guilry or

mplaint on the following

t maintainable against the

int is totally false, frivolous

answering respondent. The

pure coniecture. Thus, the

issed on this ground alone.

respondent sometime in the

unit in its upcoming project

103, District Gurgaon. It is

prior to approaching the

and independent enquiries

y after the complainant was

all aspects of the project,

acity of the respondent to

and the complainant took an

to purchase the unit, un-

plied to the respondent for

project. The complainant, in

allotted shop/office space

Page 6 of 16
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d.

e.

bearing No.M-1002,

and willfully opted fo

the sale considerati

represented to the

every installment o

respondent had no

complainant.

It is further submi

defaulters in the proj

the proiect and has d

is also submitted

full mode and the

time period as given

That it is submitted t

remittance of paym

crucial and an ind

and development of

the proposed allo

agreed upon, the fail

and the cost for p

exponentially whe

respondent. The re

allottees has diligent

the proiect in que

question as expediti

PaEe 7 of 16
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the project. The complainant consciously

a construction linked plan for remittance of

n for the unit in question and further

pondent that the complainant should remit

time as per the payment schedule. The

reason to suspect the bonafide of the

that despite there being a number of

t, the respondent itself infused funds into

igently developed the proiect rn question. It

the construction work of ther project is in

rk will be completed within the prescribed

the respondent to the authority.

at several allottees have defaulted in timely

t of instalment which was an essential,

nsable requirement for conceptualization

e project in question. Furthermore, when

defaulted in their payment as per schedule

re has a cascading effect on the operation

per execution of the project increases

enormous business losses befall upon the

pondent, despite the default of several

and earnest pursued the development of

ion and has constructed the project in

usly as possible. The construction of the
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project is completed and ready for

certificate which is likely to be comp

f. The central government levied su

the control of the respondent, it is s

7 & 8 of the builder buyer's agree

were agreed to pay in addition to b

he/she/they is/are liable to pay E

applicable interest, incidental and

interest on the requisite bank gu

other statutory demand etc. The c

pay his proportionate

enhancement/additional demand

charges even if such additional d

been r:xecuted.

g. That the answering respondent h

delay. It is submitted that the d

account ofthings beyond the contro

It is further submitted that the bui

for such eventualities and the

covered in the said clause. The

complied with the orders of the Ho

Haryana at Chandigarh in CWp

16.07.20L2, 31.07.2072, 2L.08.207

extraction of water which is the

process. Similarly, the complai

correspondence from the answeri

Page 8 of 16
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elivery, awaiting occupancy

eted by the year 2022.

taxes, which are still beyond

ifically mentioned in clause

t, vide which complainants

ic sale price of the said unit

C, IDC together with all the

ther charges inclusive of all

tees for EDC, IDC or any

mplainant further agreed to

(D\ in any tuture

ised by authorities for these

nd raise after sale deed has

adequately explained the

ay has been occasioned on

of the answering respondent.

buyer agreement provides

se for delay is completely

respondent ought to have

le High Court of Punjab and

o. 20032 of 2008, dared

The said orders banned the

ckbone of the construction

itself reveals that the

respondent specifies force

+
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majeure, demonetiza

prohibiting cons

pandemic among oth

stalling ofthe project

E,

7. The authoriw observed th

lurisdiction of the autho

jurisdiction to adjudicate

below.

E.l Territorial iurisdicti
As per notification no. 1/

Town and Country Plan

Estate Regulatory Autho

district for all purpose

present case, the project

area of Gurugram distri

territorial .iurisdiction to

E.II Subiect-matter iur
9. Section 11(4J(a) of the A

responsible to the allo

is reproduced as hereund

Section 11(4)(o)
Section 11

(4) The promoter sholl-
(o) be responsible for

under the provisio
mode thereunder
sale, or to the
conveyonce of all
moy be, to the allo

Complaint No. 1622 of 2022

on and the orders of the Hon'ble NCT

n in and around Delhi and the COVID -19

rs as the causes which contributed to the

t crucial iunctures for considerable spells.

ty

t it has territorial as well as subject matter

e present complaint for the reasons given

2/2017-ITCP dated t4.12.20t7 issued by

ing Department, the )urisdiction of Real

ity, Gurugram shall be entire Gurugram

ith offices situated in Gurugram. ln the

question is situated within the planning

therefore this authority has complete

al with the present complaint.

iction

2016 provides that the pronloter shall be

11(a)(a)as per agreement for sale. Section

ll obligotions, responsibilities and Iunctions
s oI this Act or the rules and regulations
to the ollottees qs per the ogreement for
tion of allottees, os the cose may be, till the
apartments, plots or buildings, os the cose

or the common qreas to the ossociotion
ofollottees or the t outhority, os the case moy be;

Page 9 of 16
r



F.

11.

Section 34-Functions oJ the Auth
:t4A of the Act provides to ensure
.ost upon the promoters, the ollo
under this Act ond the rules and regu

10. So, in viev!' of the provisions of the Act q

complete lurisdiction to decide the

compliance of obligations by the promo

which is to be decided by the adjudica

complainants at a later stage.

Findings ofthe authority on reliefso

F.l. DPC & Possession,

The respondent is legally bound to

obtaining occupation certificate from

unsatiated that even after the lapse of m

date of possesslon the respondent has

competent authority. The promoter is

hand over possession only after obtaini

is directed to offer possession after

competent authority.

72. ln the present complaint, the complaina

project and are seeking delay possessi

apartment buyer agreement (in sho

handing over of possession and is reprod

"30. The developer shall oller possessi
o period of 36 months hom the
ogreement or within 36 months lrothe required sqnctions ond
commencement of construction, $,h
timely payment of all dues by buyer o
circumstqnces as described in clouse

Complaint No. 1,622 of 2022

plionce oI the obligqtions
and the reol estate agents
tions mode thereunder.

ted above, the authorify has

complaint regarding non-

r leaving aside compensation

nB officer if pursued by the

t by complainants.

eet the pre-requisites for

e competent authorify. It is

re than 7 years from the due

ed to apply for OC to the

uty bound to obtain OC and

OC. Further the respondent

btaining the OC from the

intend to continue with the

n charges. Clause 30 of the

agreement) provides for

ced below:

of the unit ony time, within
oI execution oI the

the dote of obtaining qll
necessary lor
lqter subject to
to lorce mojeure
there shall be o

Page 10 of 16
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wed to the developer over ond
obove in olfering the possession o[

mment on the pre-set possession

e possession has been subjected to

f this agreement arrd application,

efault under any prc,visions of this

all provisions, formalities and

he promoter. The drafting of this

onditions are not ollly vague and

vour of the promoter and against

fault by the allott€,e in fulfilling

c. as prescribed by the promoter

elevant for the purpose of allottee

nding over possession loses its

clause in the flat buver agreement

Iiability towards timely delivery of

tee of his right accruing after delay

ment as to how the builder has

drafted such mischievous clause rn

ft with no option but to sign on thc

e respondent/promo ter has raised

of the project was badly affected

d 76.07.2012, 37.07.201,2 and

Haryana High Court duly passed

2008 through which the shucking

Page 11 of 16
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76.

/extraction of water was banned

construction process, simultaneously o

by the Hon'ble National Green Tribu

excavation work causing Air Quality

harmful to the public at large without ad

The promoter has proposed to hand

apartment within a period of 36 months

agreement or within 36 months ftom

required sanctions and approval nec

construction, whjchever is later. The p

08.03.201r;(Due date of possession is

agreement i.e., 08.09.2012, being later).

the BBA incorporates unqualified reaso

period in the possession clause. Accordi

grace perir:d of 6 months to the promote

due date of possession comes out to be 0

Further in the iudgement of the Hon'ble

cases of Newtech Promoters and Dev

State of Ll.P. and Ors. 2OZt-2022(t)

case of M/s Sana Realtors Private L

lndla & others SLP (Civil) No. 13

12,05.2022. it was observed:

25. The unquoliJied right of the qtl
Under Section 18(1)(o) qnd Section 19(4)
on ony contingencies or stipulotions the
legslature hos consciously ptovided this rig
an unconditional obsolute right to the oll
give possession of the apartment, plot or
stipuloted under the terms of the agreeme

PaEe 12 of 1
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hich is the backbone of

rs at different dates passed

I restraining thereby the

dex being worse, may be

itting any liability.

ver the possession of the

rom date of execution of the

e date of obtaining all rhe

ry for commencement of

riod of 36 months ends on

culated from the date of

Since in the present matter

for grace period/extended

gly, the authority allows this

at this stage, accordingly the

03.2016.

upreme Court of lndia in the

Iopers Private Limited Vs

CR (c), 357 reiterated in

& other Vs Union of

05 of 2020 decided on

to seek refund referred
the Act is not dependent
t It oppears thot the

t of refund on demand os

I iI the promoter Iqils to
building within the time
regordless of unforeseen
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events or stqy orders oI
qttributoble to the all
obligotion to relund the
prescribed by the State
monner provided under
does not wish to with
interest for the period of
prescribed.

t7. The promoter is respons

functions under the pro

regulations made thereu

sale under section 11(4)[

Admissibility of delay

interest: Proviso to

not intend to withdraw

promoter, interest for ev

possession, at such ra

prescribed under rule 15

under:

Rule 15.
section 78 and sub

18.

(1) For the pu
sections (4) and
prescribed" sholl be
lending rate +296.:

Provided thot in ca

benchmark lending

19. The legislature in its wis

15 of the rules has deter

of interest so determine

Page 13 of 16
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lending rqte (MCLR)

time to time for lendi to the generql public.
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Court/Tribunol, which is in either woy not
'home buyer, the promoter is under on

mount on demand with interest ot the rote
vernment including compensotion in the

e Act with the proviso thot if the allottae
from the project, he shall be enaded for

eloy till hqnding over possession at the rote

bte for all obligations, responsibilities, and

sions of the Act of 2016, or the rules and

der or to the alloftee as per agreement for

).

ossession charges at presclibed rate of

n 1.8 provides that where an allottee does

om the project, he shall be paid, by the

ry month of delay, till the handing over of

as may be prescribed and it has been

fthe rules. Rule 15 has been reproduced as

rate oJ interest- lProviso to section 72,
ion (4) qnd subsection (7) oI section 191

ofpraviso to section 12; section 1q ond sub-
of section 19, the "interest ot the rote

e Smte Bonk oI lndio highest morgital cost ol

the Stote Bonk of lndio morginol cost of
is not in use, it sholl be reploced by such

which the Stote Bonk of lndio moy fix from

om in the subordinate legislation under rule

ined the prescribed rate of intr-,rest. The rate

by the legislature, is reasonable and if the
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2r.

said rule is followed to award the in

practice in all the cases.

20. Consequently, as per website of th

httpsi//sbi.co.in, the marginal cost of le

on date i.e., 20.09.2023 is 8.75010. Acco

interest will be M CLR +2o/o i.e.,10.750/o.

The definition of term'interest' as defin

Act provides that the rate of interest ch

the promoter, in case of default, shall b

which the promoter shall be liable ro

default. The relevant section is reprodu
"(zo) "interest" meqns the tates of inte
or the ollotteet os the cose moy be.
Lxplonation. -For the purpose ofthis c
(0 the rate of interest chorgeobl,
promoter, tn case of defoult, sholl be
whtch the promotet shall be lioble to
defoult;
(i0 the interest payqble by the prom
frotn the dote the promoter received th
till the dote the qmount or port the
refunded, and the interest payoble by t.
sholl be Jrom the dote the ollottees
promoter till the dote it is pqidi'

22. Therefore, interest on the delay paymen

be charged at the prescribed

respondent/promoter which is the sa

23.

complainants in case of delayed possessi

On consideration of the documents

submissions made regarding contraven.

the authority is satisfied that the respon

section 11[4)(aJ of rhe Act, by not handi

Complaint No. 1622 of 2022

rest, it will ensure uniform

State Bank of India i.e.,

ing rate (in short, MCLR) as

ingly, the prescribed rate of

d under section Z(za) of the

able from the allottees by

equal to the rate of interest

ay the allottees, in case of

d below:

poyable by the promoter

Irom the allottees by the
uol to the rote of interest
ry the allottees, in case oJ

to the ollottees shall be
omount or any part thereof
tf ond interest thereon is
ollottees to the promoter

elaults in poyment to the

from the complainants shall

i.e., 10.75olo by the

as is being granted to the

n charges.

available on record and

on of provisions of the Act,

ent is in contravention of the

g over possession by the due

Page 14 of 16



date as per the agreem

executed between the

subject apartment was to

of execution of agreemen

later. The authority cal

i.e., 08.09.2072. The peri

far as grace period is co

quoted above. Therefore

08.03.20 16. Accordingly,

to fulfil its obligations a

hand over the possession

24. It is further clarified

payable from the due dat

of 2 months from the d

occupation certificate a

proviso to section 18[1)

Directions ofthe authoG.

Hence, the authority he

directions under sectio

obligations cast upon th

the authority under secti

a. The respondent is d

rate i.e., 10.750lo pe

amount paid by the c

08.03.2016 till the

possession after issu nce of occupation certificate.

Page 15 ol .16
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t. By virtue of clause 30 of the agreement

rties on 08.09.2012, the possession of the

e delivered within 36 months from the date

or date of start of construction whichever is

ated the due date from date of agreement

d of 36 months expired on 08.03.2016. As

cerned, the same is allowed for the reasons

the due date of handing over possession is

t is the failure of the respondent/promoter

d responsibilities as per the agreement to

thin the stipulated period.

at the delay possession charges shall be

of possession i.e., 08.03.2016 till rhe expiry

te of offer of possession after issuancc of

prescribed rate i.e., 10.75o2r p.a. as per

the Act read with rule 15 of the rules.

ty

y passes this order and issues the following

37 of the Act to ensure compliance of

promoter as per the function entrusted to

34(fl:

ected to pay the interest at the prescribed

annum for every month of delay on the

mplainants from due date of possession i.e.,

iry of 2 months from the date of offer of
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b. The arrears of such interest accrued

of order by the authority shall be

allottee within a period of 90 days

interest for every month of delay sh

the allottee before 1Oth of the subse

of the rules.

C, The complainant is directed to pay

adiustment ofinterest for the dela

d. The rirte of interest chargeable fro

by the promoter, in case of de

prescribed rate i.e., 10.750lo by the

the same rate of interest which the

the allottees, in case ofdefault i.e.,

per section 2(za) ofthe Act.

e. The rr:spondent shall not charge

which is not the part of the buyer's

charges shall not be charged by the

even after being part of agreement

Supreme Court in civil appeal no.38

26. Complaint stands disposed of
27. File be consigned to registry.

Ha ryana Real Estate Regulatory

Dated: 20.09.2023

Complaint No. 7622 of 2022

om 08.03.2016 till the date

aid by the promoter to the

from date of this order and

lbe paid by the promoter to

ent month as per rule 16(2)

utstanding dues, if any, after

period.

the complainants /allottees

It shall be charged at the

pondent/promoter which is

moter shall be liable to pay

delay possession charges as

ng from the complainants

ement. However, holding

romoters at any point of time

per law settled by Hon'ble

4-3889 /2020.

k

thority, G
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