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® GURUGRAM

Complaint No, 5593 & 5644 of 2022

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Order pronounced on; 27.09.2023

Name of the Builder

SS Group Pvt. Ltd.

Project Name

The Leaf, Sector B85,
Gurugram, Haryana

5. No. Complaint No, | Complaint Title ﬂﬂe_nda-nee
1. 5593/2022 Amit f-lllaJiI; Vs 58 Group Shri KK Kohli
Put, Ltd. Shri Rahul
u ; ’-I".: 1 Bhard wa} )
2 5644/2022 Dharamwir Khurana Vs SS | Shri KK Kohli |
Group Pvt. Ltd, Shri Rahul
| g2 \ | Bhardwaj
CORAM
| Shri Ashok Sangwan ' Member
ORDER

This order shall dispose 2 complaints titled as above filed before this

authority in form CRA under section 31 of the Real Estate (Regulation and

Development) Act, 2016 (hereinafter referred as “the Act”) read with rule 28

of the Haryana Real Estate [Regulation and Development) Rules, 2017

(hereinafter referred as “the rules") for violation of section 11(4])(a) of the

Act wherein itis inter alia prescribed that the promoter shall be responsible

for all its obligations, responsibilities and functions to the allottees as per the

agreement for sale executed inter se between parties.
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vt GURUGRAM Complaint No. 5593 & 5644 of 2022

The core issues emanating from them are similar and the co mplainant in the

above-referred matters had executed a BBA with the respondent for the
purchase of units in the project, namely, The Leaf being developed by the
same respondent/promoter |.e, §§ Group Pvt. Ltd. The termsand conditions
of the BBA form the fulcrum of the issue involved in all these cases about
failure on the part of the promoter to issue timely possession of the units in

question and seeking award of deiﬁjfga‘pﬂsﬁessfun charges.

q?ﬁﬁ .I"'

The details of the complaints, rem unit no., date of BBA, possession
clause, the due date of ﬁuaséymg, Aﬁ'.ua offer. of possession, total sale
consideration, the amouat paid upyand reliefs sought are given in the table

below:

Complaint Reply | UniiNo, Date of Totalsale | Relief
no./titte/ status | andares execution consideratio] Sought
date of Hiln R, of LALE and amount
* adwmeasu i i apartmient  posse paid by the
the complalne (Carpet arga) 1y - ' Complainant
e buyer's W
e Amount
walived off
CR/553/2022 | Reply | 21D, 21+ Floor, | DROB20TS, | Ducdate: | Toml sale |1
tided  "Amit | received | Tower2, i 04082014 | “onsiderati | Possession
Malik Vs 55| om (i Rs | & DPC.
Group Pyt Lid” | 2B02.20 G Qreupation | gr.33.700/-
: - i ik Addjusy the
Date of MAling #4 Corificans Amount payment of
complaint: 09.05.2022 | paid: DF towards
1082022 Oiffer of | Bs dugz  form
possession: | 7740173/ | T
12.08.3072 complainan
L
| |
1
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ra

CR/5644/2022 | Reply 214, 21 Floor, [ 23092013 | Duedate: | Total =ale | L

Titled received | Tower 2 23.00.2016 conzsideratl | Possession

"Dharamyir o 1620 5q. FL k. an: Rs. | & DPC
Khurana Vs 5§ | ~2-ve.20 Erep BE.67,720,-

. |23 Certificate:
Group Pyt Ltd. Amount payment of

1
09052022
Date of Fllng : pald: DRC

complaint: Oifer of | pe | towards

29.08.2022 Possession: | agesngy,, |dues  form
the

13852022
complainan

:;H_-:; 'j':" L

= " ]

i e
The aforesaid complaints” !ﬂﬁ‘g %ﬁrl!gg’ the complainant against the
promoter on account @ﬂaﬁu‘fﬁ# BBAS, Eheﬁut&d between the parties
inter se in respect nﬁ"til‘:lliz purchase of units for seeking award of delayed

possession charges.

=

It has been decided to rrgatﬂte said Eﬂmplah}ts as an application for non-

compliance of statutory uhl:gatiﬁn:aun EIE"}IIH.I’(‘ of the promoter/respondent
In terms of section 34(f) of the Act which mandates the authority to ensure
compliance with the obli ﬁﬂ‘hnﬂé‘fﬁﬁt ﬁpfﬁn'th‘é promoters, the allottee(s) and
the real estate agents under tﬁé ‘Act; the rules.and the regulations made

thereunder.

The facts of both the complaints filed by the complainant(s) /allottee(s)are
also similar, Out of the above-mentioned case, the particulars of lead case

CR/5593 /2022 titled "Amit Malik Vs SS Group Pvt. Ltd." are being taken into

A
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consideration for determining the rights of allottee(s) qua delay possession

charges inter alia.

Complaint No. 5593 & 5644 of 2022

Unit and project-related details

The particulars of the project, the details of sale consideration, the amount

paid by the complainants, the date of proposed handing over of the

possession, and the delay period, if any, have been detailed in the following

tabular form:

R d G
CR/5593,/2022 title | ﬁu@k Vs S8 Group Pvt, Ltd.

,I Sr. No.

AT e

Farl:t::ularﬂ o |ty Details
1. Name of the fimgct “The Leaf", Sector 85, Gurugram
2. Project area - 11093 acres
3, Nature af; ] Gl‘;pup Hf;mﬁéi_{fump-lex
project '1._’ ' :
4. DTCP license ™ io:| 81-of 2011 dated 16,09.2011 valid up to
and validity status" ﬂatm:‘[ 16.09.2011
5. Name of lic | My/5:8hiva Pt-n&nﬂ Pvt Ltd
6. RERA Reg"fé_l;éﬂfeaf 'Reglsl:ered b
B regiRterd 23 0f 2019 dated 01.05.2019
rg Unit no, ' 21D, 21* Aoor, Tower No. 2
[page no. 40 of reply]
8. Unit area | 1575 Sq. Fr
| admeasuring ( page no. 40 of reply]
| 9. Date of execution of | 08.08.2013.
agreement to sell (page no. 24 of complaint)
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10. Possession clause | 8. Possession
8.1 Time of handing over the possession
8.1 (a) subject to terms of this clause and
subject to the flat buyer(s) having complied
with all the terms and conditions of this
agreement and not being in default under
any of the provisions of this agreement and
complied with all provisiens, formalities,
documentation etc. as prescribed by the
developer, the developer proposes to
handover the possession of the flat
itl Lﬁlfgjllpednd of thirty-six months
from the date of signing of this
-ﬂgﬁ_@ﬂ"_&_@ph_'}'h& flat buyer(s) agrees and
tﬁiﬁéré’hﬂﬁs that the developer shall be
entitled to a grace period of 90 days, after
the expiry of thirty-six, for applying and
obtaining an occupation certificate in
respect of the Group Housing Complex.
12, |Due  date© ‘of 08.08.2016
e i calculated from the date of signing of
| buyer agreement)
| S G}EfEerm:d not allowed !
13, Total . sale | Rs, B6,33,700/-
EﬂﬂEldEfﬂﬂqn [PEE‘E.‘ no. 41 ‘.']I:I'EFI}"]
14, Amount paid by the | Rs. 77,40,173 /-
complainants (Page no. 64 of reply)
15. Occupation 09.05.2022
certificate
F 0. 93 of repl
/Completion (Pagen WrreD2
certificate
16. Offer of possession

l 13.05.2022
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|' (As per page no. 96 of reply)

B. Facts of the complaint:

8.

10.

1%

12

13.

The complainant is an allottee within the meaning of section 2(d) of the Real
estate (Regulation and Development) Act 2016.

In 2012, the respondent advertised about its new group housing complex
namely "THE LEAF", in Sector 85, MEnnFHaryana

Believing the representations uFt = ' "'dent the complainant booked an

A i
dapartment in the project of the r&:ﬂpundent and paid an amount of Rs.
7,50,000 dated 05 July Zﬂﬂ t-ﬂ.i"afﬂs ﬂf& booking of the said apartment

bearing no. 21D, Tuwef E'.. ’Zﬁ st FInu"F measurlngtlﬁ?'i sq. feet super area.

To finance the purchaseofthe said unit, the complainant availed a home loan
of Rs. 69,00,000/- from Houslng Development Finance Corporation Ltd.

That, after executing the flat huyer agtmm’mt, the respondent kept on
demanding money on account of the pu:‘i:hﬁe of the said unit upon which
the complainant requested the respondent gither to give possession or to
refund the deposited amount, left ﬁ_‘rith_ no otheroption, the complainant kept
on making the payments as per the demands raised with the hope that the
respondent would construct the said project and would handover the

possession as per the time schedule,

During the period of 2016-17, the complainant approached the project site
in order to see the status of the construction of the project but the project
was nowhere near completion. The complainant then contacted the

respondent to know about the completion of the project upon which the
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17.

18.

19.

EHARERA
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respondent kept on saying that the project would be ready within a period

of 1 year.

That, thereafter the complainant kept making calls and through personal
visits, meetings, and telephonic conversations kept requesting the

respondent to complete the construction of the project but all in vain,

The respondent after 9 years i.e, much after the due date of possession, on
13 May 2022 executed the offer of possession after so many calls and e-mails.

il -

I:Iif his hard-earned money and life

The respondent duped the cump.

e
savings. The aforesaid arbitrary, a'{lrcl' Enlawful act on the part of the

respondent has resu]te:d in Extﬁem% l-ﬁn‘d of financial hardships, mental

stress, pain, and ago nf,rtr.r the cumplainant

The respondent retained the hard-earned money of the complainant for so
many years beyond ﬂig due date of ppssiss?n, thereby highlighting unfair
trade practice on their p'a.rt an‘dai&n &hrﬂa}h uftnrms and conditions of the
agreement and deficiency in"tl:u! ﬁéﬂﬂll:e an the part of the respondent.

As per section 11 (4) qf the Rﬁgl Estate (Regulation and Development) Act,
2016, the promoter is liable- to! ‘pay delayed possession interest to the
allottees of an a partme_nt,_._bu ilding, or projactfor adelay or failure in handing

over such possession as per the terms and agreement of the sale.

That, as per Section18 of the Real Estate {Regulation and Development) Act,
2016, the promoter is liable to pay interest to the allottees of an apartment,
or building project for a delay or failure in handing over of such possession
as per terms and agreements of the sale,
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20. The respondent raised several unjust demands in the offer of possession
dated 13.05.2022:

i.  Electricity and backup charges of Rs. 3,44,400 /-
i. G5T.

lii. Increase of 65 sg. ft. in Super area.

C.  The relief sought by the complainants:
21, The complainants have sought ti';e Fnlipu&ng relief(s):

i.  Direct the respondent to hgﬁ;ﬂ;ﬂyﬁﬁﬂle possession,

ii. Direct the Respundgat mjaaariﬁza [ntﬂr'gsmn the total amount paid by
the Co mplamant&ﬁf tﬁﬂrprmﬁrll:ieﬂ ratE«qunterest as per RERA from
the due date of pq;;ﬁsiun till the date of actual physical possession.

D.  Reply by the mspulﬁil&:ﬁjii

22, That the present petiﬂéﬂ. 1s|:"q-:3§5t maintainableas the co mplainant has failed
to disclose any maintalnﬁﬁre'ﬁuﬁéﬁﬁauﬂﬁn"uﬂder the said provisions of
the Act as alleged. ,I_TT!}; pres Lﬁﬂj complaint does not pertain to the
compensation and interest for the delay: in the completion of the project
under Section 18 of the Real Estaté (Regulation and Development) Act,
2016 as the project has already been completed and the respondent has

already received the occupational certificate from the competent authority

and is required to be filed before the civil court as the agreement is civil in
nature and not before this Hon'ble Regulatory Authority. It is stated that

this Hon'ble Authority does not have the jurisdiction to entertain the
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present complaint as it has been wrongly filed and shall be filed with the

appropriate authority for the proper adjudication,

The complainant after checking the veracity of the project approached the
respondent and expressed an interest in booking a unit in the residential

project developed by the respondent known as "The LEAF”,

Thereafter the complainant booked a unit on 05.07.2012 by paying a

booking amount of Rs. 7,50 Dﬂﬂ}ﬁ. WH the complainant was allotted
4 unit bearing no. 21 D, 21= qunﬂﬁ’&te&-nn Tower-Z, measuring 1,575 sq.
ft. in the project vide an allotment letter dated 10.09.2012. The complainant
willfully opted for a :hﬁnﬂ.‘paymﬁﬁt plan and firther represented to the
respondent that he shgﬂ,remit every installment ¢n time as per the payment

schedule.

The flat buyer's agreement dated 08.08.2013 was executed between the
complainant and the respondent and ' contained the final understandings
between the parties stipulating allthe rightsand obligations.

It is submitted the total sale-consideration of the flat booked by the
complainant was Rs. 86,33,700/-. However, the sale consideration amount
was exclusive of the registration charges, stamp duty charges, service tax,
and other charges that were to be paid by the complainant at the applicable
stage. Further, the complainant defaulted in making payments towards the
agreed sale consideration ofthe flat from the very ince ption, L.e, after signing

the allotment letter.
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The complainant is an investor and has booked the unit in guestion to yield

gainful returns by selling the same in the open market; however, due to the
ongoing slump in the real estate market, the complainant has filed the
present purported complaint to wriggle out of the agreement. Moreover, the
complainant himself has delayed the payment towards the installment of the
unit and only cleared the payments after continuous efforts made by the

respondent after sending numqﬁlﬁiﬁg}ﬁ[ﬂder and demand letters to the

o~

il
S
L

complainant.

JriEiame)

It is submitted that as pepflam.:e 1;2{;0 of thp Flat Buyer Agreement dated
08.08.2013, the extern a] dévulupﬁmntt:uﬂﬁ and infrastructure development
costs shall be paid hg lﬁerallutteg[ﬁj along with the taxes, fees, and other
charges levied by the g’;_l}ffgr',nrnen;. The charges which the complainant is
being called upon to disppse-of their responstbility were always known to
them by the way of the ﬂafﬁﬂférjjﬁﬁrmmj d:ated 08.08.2013. Further, the
increase in area is within the g_ei:lﬁissiﬁlré li;';:llta,_uf the Directorate of Town &
Country Planning, Haryana, and the provisions of the Real Estate (Regulation
& Development) Act, 2016.

Furthermore, the allegations levied against the respondent with respect to
the levying of unqualified electricity charges and power backup charges as
well as charges with respect to the increase in area are grossly misconceived.
Moreover, in the payment plan which has been mentioned in the offer of

possession letter dated 13.05.2022, it can be clearly observed that no
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amount per se has been levied against the increase in the super area of the

unik.

It is submitted that the respondent has not raised any unjustified demands
at the time of the offer of possession, the respondent has asked the
compiainant to make the payment of the balance amount from their basic
sale price along with the GST @ 5% in accordance with clause 2, electricity

_-.-!-u-..-"\m accordance with clause 1.7,

and power backup connection ch
charges in connection with the infﬁ&mh&ﬂ of the unit in accordance with

clause 7.2 [(a), the pgmeﬂt ﬂf ail ahavﬂrmentmned charges are

r'-‘

responsibility/ Ilabﬂl B"f ‘"f:nrépﬂﬂham whigﬁ l‘.hey cannot evade by
disputing them, demanﬂ mlsed by the mspundent at the time of offer of
possession are in r:n‘{n;;qrmmg with 'the builder buyer apreement dated
08.08.2013. \ &

-ul | f .";
- |

Furthermore, the respaﬁdﬁﬁ ‘in consonance with the builder-buyer

agreement dated 08.08.2013 calculated and adjusted the delay

compensation for the unitin question for the period of delay.

Further, the project "gdf‘ delayed-on-account ‘of various force majeure
conditions such as orders of the Hon'ble Supreme Court, NGT, the Covid-19
pandemic, labor shortage, building material shortage, demonetization, GST

implementation, payment defaults by allottees, farmers protest.

Several allottees defaulted in timely remittance of payment of installments

which was an essential requirement for conceptualisation and development

'

Page 11 of 27



34,

35,

J6.

HARERA
iy GU RUGW Complaint No. 5593 & 5644 of 2022

of the project in question. Despite there being a number of defaulters in the

project, the respondent infused a huge amount of funds into the project and

diligently developed the project.

The project at the present date stands completed and has received the
occupational certificate (OC) from the competent authority on date
09.05.2022. Therefore, it will be difficult for the respondent to pay any

interest on the delayed pnssaslﬁm"_l': _sﬂtage Further, the respondent has

already sent the offer of pussmﬁmﬂm dated 13.05.2022. At this point,
when the project already stauﬂf w&tﬁgaw relief cannot be given to the
complainant as it will be diraetghnenmi tothe interest of the respondent as well

as all the other investurs who have nvested in the project.

T
r.ual

That the cnmpens&tjﬂt;-yr the Fﬂrrh of interest w;deia},red possession to be
paid by the respundenhﬁ mﬁ;cnmpiainanbis unjust and improper as the
respondent itself has infused.a hugessim-of funds into the project through
SWAMIH Loan sanctin@gﬁ h}’*ﬂlﬂ mglm c:f Fmam:el Government of India
for completing the stalled pmj’ér:ﬁn the ihtﬁréﬂt of the buyers so that the

project could be cumplﬂteli.un'ﬁme_.

Jurisdiction of the authority:

The plea of the respondent regarding the rejection of the complaint on the
grounds of jurisdiction stands rejected. The authority observes that it has
territorial and subject matter jurisdiction to adjudicate the present

complaint for the reasons given below.

i
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E.1 Territorial jurisdiction

As per notification no. 1/92,/2017-1TCP dated 14.12.2017 issuad by Town
and Country Planning Department, the jurisdiction of Real Estate Regulatory
Authority, Gurugram shall be the entire Gurugram District for all purposes
with offices situated in Gurugram. In the present case, the project in guestion
I5 situated within the planning area of Gurugram district. Therefore, this
authority has complete territorial jurisdiction to deal with the present

complaint. P

E.Tl Subject matter jurisdiction

Section 11(4)(a) of the eﬂcciﬂi&-pmﬂdm that the promoter shall be

responsible to the allogteeas per the agreemerit for sale. Section 1 1(4)(a) is
reproduced as hereurF:Ié_"_r: ' i
Section11(4)(a)

Be responsible for uff-1l-::bfi§unfnni.' responsibilities, .and functions under the

provisions of this Act orthe pultssand regulations made thereunder or to the
allottees as per the ngreen"mqgjﬁ:}'mi . ;;g(mﬁﬁ association of oliottees, as the

case may be, till the mnueyunﬁ'é“ufﬂj_ - ents, plots or buildings, as the
case may be, to the al 5, o thecomman.areas Lo theassociation of allotrees
or the competent au , a5 the may-be

Section 34-Functions of the Authority:

34(1) of the Act provides to ensure compliance with the obligations cast upon
the promoters, the allottees, and the real estate agents under this Act and the
rules and regulations made thereunder.

30, given the provisions of the Act quoted above, the authority has complete
Jurisdiction to decide the complaint regarding non-compliance of obligations
by the promoter leaving aside compensation which is to be decided by the
adjudicating officer if pursued by the complainant at a later stage.
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Findings on objections raised by the respondent.

Objection regarding the entitlement of DPC on the grounds of the
complainant being an investor.

The respondent has taken a stand that the complainant is the investor and
not consumer, therefore, he is not entitled to the protection of the Act
thereby not entitled to file the complaint under section 31 of the Act. The
respondent also submitted that the preamble of the Act states that the Act is
enacted to: protect the interest:gf%ﬁf.grs of the real estate sector. The
authority observes that the respﬂ}'lﬁﬁnrj? correct in stating that the Act is
enacted to protect the interest of cansumers of the real estate sector. It is a
settled principle of intg}‘p&tﬁﬁﬁ_‘ﬁ _;‘:ﬁ.a.tn ‘_ﬁi'ﬂarl:lbfu Is an introduction of a
statute and states me__iﬁﬁa ﬁims Ea -abje&s of enacting a statute but at the
same time preamble dannot be uséd to defeit the enacting provisions of the
Act. Furthermore, it is pertinent to note I.hatﬂnipaggrieved person can file a
complaint against the ﬁrnnmﬂer if the promoter contravenes or violates any
provisions of the Act or rules'or regulationsmade thereunder. Upon Careful
perusal of all the terms and condittonsofthe builder bu yer's agreement, it is
revealed that the cumﬁla@aﬁﬁs ihlfyqr and he has paid a total price of Rs,
77.40,173/- to the prl:im_ﬂter miw‘jard's the purchase of an apartment in its
projfect, At this stage, it is important to stréss upon the definition of term
allottee under the Act, the same is reproduced below for ready reference:

"2(d) “allottee” about a real estate project, means the person to whom
a plot, apartment, or building, as the cose may be, has been allotred,
sold (whether as freehold or leasehold), or otherwise transferred by the
promoter, and includes the person who subsequently acquires the said
alfotment through sale, transfer or otherwise but does not in clude a
persan to whom such plot, apartment or building, as the case ma v be, is
given on rent;”
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39. In view of the above-mentioned definition of “allottee" as well as all the

terms and conditions of the space buyer's agreement executed between
promoter and complainant, it s crystal clear that the complainant is allottee
as the subject unit was allotted to him by the promoter. The concept of
investor is not defined or referred to in the Act. As per the definition given
under section 2 of the Act, there will be “promoter” and “allottee” and there
cannot be a party having the status of “investor”. The Maharashtra Real
Estate Appellate Tribunal in its ulﬁ&f dated 29.01.2019 in appeal no.
0006000000010557 titled as Mf.{ Mt{,ﬁangam Developers Pvt Ltd. Vs.
Sarvapriya Leasing (P) I..td.,&nr. has ii[sl::r held that the concept of investors
is not defined or refeneﬂ_b&ﬁulte Act Thus, ‘the contention of a promoter
that the allottee being ﬁhﬁhﬂéstﬂﬁ is not entitled to the protection of this act
also stands rejected. |

F.Il Objections regarding force Majeure

40. The respondent- pmmﬁt&r has rms&d the | contention that the construction of
the tower in which the unﬁ{ ﬂﬁghﬁiamplzﬁtanﬂs situated, has been delayed
due to force majeure circumstances siich asorders passed by the Hon'ble SC,
National Green Tribunal to stép construction during, Covid-19, Labor and
material shortage, Ton-payment of “installment by allottees and
demonetization, GST, fapmer’s protest, ete. The plea of the respondent
regarding various orders of the NGT and demonetization and all the pleas
advanced in this regard are devoid of merit. The orders passed by SC, and
NGT banning construction in the NCR region were for a very short period of
time and thus, cannot be said to impact the respondent-builder leading to
such a delay in the completion, Further, the respondent-promoter must have
foreseen such events. Also, there may be cases where allottees have not paid

-
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—a

instalments regularly but all the allottees cannot be expected to suffer
because of few allottees. Thus, the promoter respondent cannot be given any
leniency on the basis of aforesaid reasons and itis well well-settled principle
that a person cannot take benefit of his own wrong,

Findings on the relief sought by the complainant:

Direct the respondent to hand over the possession.

. In the instant case, the space buyer ﬂgreement was executed between the

complainant and the respnnden[‘ﬂm&ﬂ 2013, and as per clause 8.1(a) of
the said agreement, the pussesﬁm’i:t iﬁ he handed over within 3 years.

The said clause is reprod q&ﬁb@]?uﬂ. .

8.1 (a) sub_mr.;-ﬁu perims bﬁh#dﬁtm and subject to the flat
buyer(s) nwf@-g complied with all the terms and conditions
af this agréemem and not being in de,i'ilu.’t ‘under any of the
provisions, of this dgrqgmmt \and . complied with all
pmuumns,y'hpnghm mentgtion e:t'ﬂ ag prescribed by
the ﬂ'ﬁ'&l‘ﬂ,&?’ -the de er prgﬂpm.i«h handover the
possession of the | at within a period of thirty-six

months from the da q,{ signing. n;f this agreement. The
flat buyer(s) agrees ond Hﬂdﬁ'&tﬂﬂd&' that the developer
shall be entitied to a frace period of90 days, after the expiry

af thirty-six, for a FJ‘ and, -n.btqmng an eccupation
Eerﬂﬁmte rﬁav mﬁgj Complex,
Therefore the due date of possession comes out to be 08.08.2016.

Admissibility of grace peri_ﬂd. the -promoter in clause 8.1(a) of the
agreement between the parties has stated that an additional grace period of
90 days shall be available to it for applying and obtaining the occupation
certificate in respect of the group housing complex. The respondent-
promoter contended that it shall be provided the grace period of 90 days.
However, the Authority is of the view that the grace period shall not be

available to it as there has been a massive delay in the completion of the

e
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project and the same period was not utilized in obtaining the completion

certificate.

There has been a delay in obtaining the occupation certificate by the
respondent, the said OC was obtained only on 09.05.2022. Thereafter the
respondent issued an offer of possession on 13.05.2022 that contained
several demands including payment of balance dues on the part of the
complainant. After this, the complainant filed a com plaint with this Authority
on 29.08.2022. PRTNL opEr

As the occupation certificate has iflﬁfﬁ[}tgmed by the respondent, the offer
of possession can be made by the respondént. As per section 19(10) of the
Act, the cumplajnant;alfpﬁgé"iﬁ ﬁui;:_f'éﬁ“nund to take possession within two
months of the uccupaqfﬁé'ﬁﬁcsfﬁﬁufﬂ;fm fhéfs,ald unit.

On the issue of unjust&@iﬁnna! demants, the said fssue has been dealt with
in detail in succ&edinﬁ ﬁﬁras .

The complainant mnte‘nﬂe;f--thht the letter for the offer of possession is bad

in law as it has raised several H'I'egai demands that are not listed in the flat

buyer agreement, The demands fﬁtﬁd"fﬂé'ga.fl}r as per the complainant are
y = BR

as follows: Electric and power backup c%i’gﬁj‘ﬂﬁ PBC), GST at the rate of 5%,

and demand on account of increased super area.

On the issue of electricity and power backup charges, clause 1.7(a) states
that the cost of electric wiring and power backup charges shall be included
in the total sale price. The said clause is re produced below;

"1.7 The total Sale Price of the said Flat mentioned (n the
Schedule of Payments in Annexure ! of this Agreement includes
the proportionate cost of providing electric wiring and switches
in each unit and fire fighting and fire safety egquipment as
required by the existing code/regulations and power back up
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not exceeding 5 KVA for 2 BHK, 8 KVA for 3 BHK, 9 KVA for 4,
and 12 KVA for 5 BHK after accounting for an overall suitahle
diversity of 70% per opartment In addition to that for the
common arec and services, but is exclusive of cost of electric
fittings, fixtures, electric and woter meter etc, which shall be
got installed by the Flat Buyer(s) at his/her their own cost as
well as charges for water and electricity connection. If however
due to any subsequent legislation/Government order,
directives, guidelines or changes/amendments in Fire Codes
Including the National Building Code or if deemed necessary by
the Developer at its sole discretion, additional fire safety
measures are undertaken, then the Flat Buyer(s) undertakes to
pay within thirty (30) days from the date of written demand by
the Developer, the additional expenditure incurred thereon
along with other Flat Buyer(s) prorate basts, in proportion to
the super area of his/her/their FLAT to the total super area of
all the flats in the said Group Housing Complex as determined
by the Developer in its absolute discretion.

The Flat Buyer{s) agrees to pay any additional deposits,
charges for bulk supply of electrical energy, any amount spent
towards additional transformers, sub-stations or any
transmission line to the Group Housing Complex' as may be
demanded by the Developer from time to time."

In the context of the aforesaid clause, it becomes evident that the further
demand of Rs. E,M,4ﬂﬁ;£#ﬂigﬂeaﬁ nﬁh]e&mﬁt'yfgnd power backup charges

raised upon the co mplair;ﬂ i%y@tpagandﬂrlﬁgal. Hence said demand cannot
be raised upon the complainant™~

On the issue of ﬁemanﬁ‘ftﬁ' Gﬁ'ia IQWME#@I: the goods and services tax

was enacted only in theyear 2017, so itis a fresh tax. The possession of the

apartment was supposed to-be delivered in -Aa..a.gusl: 2016, therefore, the tax
which has come into existence after the due date of delivery should not be
levied being unjustified since the same would not have fallen on the allottess
had the same been delivered within the time stipulated in the builder buyer's
agreement. The authority is of the view that admittedly, the due date of
possession of the unit was 08.08.2016 but the offer of possession was made
only on 13.05.2022. Had the unit been delivered within the due date or even
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with some justified delay, the incidence of GST would not have fallen on the
allottee. Therefore, an additional tax burden with respect to GST was

enforced upon the buyer for no fault of his and is due to the wrongful act of
the promoter.

The authority has also perused the judgement dated 04.09.2018 in
complaint no. 49/2018, titled as Parkash Chand Arohi Vs. M/s Pivotal
Infrastructure Pvt. Ltd. of the Haryana Real Estate Regulatory Authority,
Panchkula wherein it has been qh!-nﬁlﬁh'that the passession of the flat in
term of buyer's agreement was.'%ﬂ?: be delivered on 1.10.2013 and
the incidence of GST came intoioperatian thereafter on 01.07.2017. So, the

complainant cannot be bl{:ﬂpﬁtﬁﬁi;&iﬁﬁe :?a:'ljlal:_lility which had accrued

solely due to respnndg’iﬁ:ﬁwn fault in deliveﬁng timely possession of the
flat, The relevant pnrﬁnii of the judgement is reproduced below:

"8 The complainant has then argued that the respondent’s
demand for GST/VAT.chargés is unjustified for two reason: (i)
the GST liability as aegried Because'of respandent’s own
faifure to handauh.}]ﬂ__‘g%’bw on time and (i) the actual
VAT rate is 1.05% instead Gf 4% being claimed by the
respandent The authority on-ehispoint will observe that the

possessionof the flat i Of buyer's agreementwas required
to be deliver % E 'E:;gu'm af GST came into
operation th 012017 86, the complainant

cannot be huid ' rge @ liability which hiad accrued
solely due ¢ wﬂf’i‘" Jault (n delivering timely
possession of the flat. Regarding VAT, the Authority would
advise that the respondent shall consult o service tax expert and
will convey to the complainant the amount which he is liable to
pay as per the actual rate of VAT fixed by the Government for

the period extending up to the deemed date of offer of
possession l.e, 10.10.2013.

50. In appeal no. 21 of 2019 titled as M/s Pivotal Infrastructure Pvt. Ltd. Vs.

Prakash Chand Arohi, Haryana Real Estate Appellate Tribunal, has upheld
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the Parkash Chand Arohi Vs. M /s Pivotal Infrastructure Pvt, Litd. (supra). The

relevant para is reproduced below:

93, This fact is not disputed that the GST has become
applicable wef 01072017 As per the first Flar Buper's
Agreement dated 14.02.2011, the deemed date of possession
comes to 13.08.2014 and as per the second agreement dated
£8.03.2013 the deemed date of possession comes to 28.09.2016.
30, taking the deemed date of possession of both Page 146 of
205 Complaint No, 4031/201% and others the agreements. GST
has not become applicable by that date. No doubt, in Clouses
4.12 and 5.1.2 the rerpnndengﬁ.{[aﬁaeﬂm agreed to pay all the
Government rates, tax on.land;. --_ felpal property taxes and
other taxes levied or feviable mow o
municipal authority or am othe .'- rnment authority. But
this lighbility shall he np touthe deemed date of
possession, The deldy. ?}E &,ﬁﬂﬂ- is the defauit on
the part of the ﬂ the possession was
offered on 0812, that tl'me" the:. Efﬂ' had become
applicable. nﬁ !ed principle of law thﬁ;:rp&rmn cannot
take the of his. own wrong/default So, the
appeliant/pri rﬂt@r was hot entitled to charge GST from the
respondent/allottee as the liability of GST had not become due
up to the d &ﬂﬁ nﬁpﬁﬁmﬂ‘m #,f bath Hrrﬂg#:ment_;

51. After taking into mnéumnug all the materfal facts as adduced and

produced by both parties, the. Euﬁhmy Ezreb'j* cuncludes No doubt as per
the builder buyer's aweqﬁ ‘@ngshlqamfa]lﬁttee has agreed to pay
all the Government rafes tax n}h n‘a municipal property taxes, and other
taxes levied or leviable now or Irl the future by the Government, municipal
authority, or any other government authority, but this liability shall be
confined only up to the due date of possession, The delay in delivery of
possesslon is the default on the part of the respondent/promoter and the
possession was offered on 09.05.2022 by that time the GST had become

applicable. But it is a settled principle of law that a person cannat take the

A
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benefit of his own wrong/default. So, the respondent/promoter was not

entitled to charge GST from the complainant/allottee as the liability of GST

had not become due up to the due date of possession as per the agreement.

32. Therefore the demand on account of GST is illegal,

23. On the issue of demand on account of increase of 65 sqg. ft. in Super area
Clause 1.2(d) of the agreement between the parties, it is mentioned that any

increase in the Super area shall be [a@btahy the allottee. The said clause is
reproduced below: #H%‘-‘E'

plfti s Gl

"It is made clear that the super grea of-the Flat as defined in
Annexure -1l is tentative and subject tochange 4l the construction
af the 'Group Huasing Complex'is complere, The Sole Price pa vable
shall be recaicilgted upon confirmation by the Developer of the
final super ar¢a’of the said FLAT and any incredse or reduction in
the super area of the said FLAT shall be payoble or refundable,
without any Interest, at the same rdte per square feet as agreed
herein above.[f there shell be an increase in super area, the Flat
Buyer(s) agrees and undertakes to pay for the increase in super
area fmmediately an demand by the Developer and if there shall
be a reduction in thesupérarea; then the refundable amount due
to the Flat Buyer(s}'shall be-a 1ty the Developer from the
final installment as set forehin the scheddle of payments appended
inAnnexure 1.5 '

54. Furthermore, clause 7.2 a;:amghgté tﬁe'_alguﬁqt;pn in size of the unit is in
excess of 10%, then ﬁ:eﬂeuelnger shall obtain the written consent of the
allottee. The said clauseis reproduced-below:

“In case of any major alteration/modification resuiting in excess of
10% change in the super area of the Flat in the sole opinion of the
Develaper any time prior to and upen the grant of occupation
certificate, the Developer shall intimate the Flat Buyer(s) in writing
the changes thereof and the resultant change, if any, in the Sale
Price of the Flat to be paid by him/her and the Flat Buyer(s) agrees
to deliver to the Developer in writing his/her/their consent or
objections to the changes within thirty (30) days from the date of
dispatch by the Developer of such notice failing which the Flat
Buyer({s) shall be deemed to have given his/her/their full consent o

s
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all such alterations/madifications and for payments, if any, to be
paid in consequence thereof If the written notice of the Flat
Buyer(s) is received by the Develaper within thirty (30) days of
Intimation in writing by the Developer indicating his/her/their non-
consent/objections to such alterations/modifications as intimated
by the Developer to the Flat Buper(s), then in such case alone this
Agreement shall be cancelled without further notice and the
Developer shall refund the money received from the Flat Buyer(s)
within sixty (60) days from the date of intimation received by the
Developer from the Flat Buyer(s). On payment of the money after
making deductions as stated above the Developar shall be released
and discharged from all its obligations and liabilities under this
Agreement. In such a situation; the Develgper shall have an absolute

and unfettered right to allag transfer, sell and assign the Flat and
all attendant rights and lia mtg a third party. it being
specifically agreed that irr /e 9f any outstanding amount

payable by the ﬂﬁm@peif':m t!ﬁé,-ﬂat Buper(s), the Fiat Buyer(s)

shall have no right.f f#W . Flatin respect of which

refund as Emremlpfuﬁby hifs gu_?__' able "
A combined reading of both'the aforesaid clausas shaws that the increase of
65 sq ft in the Super area is valid as the increase Is less than 10% and
therefore the demand raised.is also valid. Hence, the complainant is duty-
bound to pay the same..

In view of the above dasmﬂs'idmﬁ is ,-;vlid,ant that the offer of possession
dated 13.05.2022 had several m?ﬁﬂﬂ demands, and hence the said offer is

invalid. . - [ ]
Bl B L W BN

Direct the respondént to’ pay the balance amount due to the

i
1

L ¥
complainants from the respondent on account of the interest.

In the present complaint, the complainants intend to continue with the
project and are seeking delay possession charges as provided under the

proviso to section 18(1) of the Act. Sec. 18(1) proviso reads as under.

"Section 18: - Return of ameunt and comnpensation
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18{1}. If the promater fails to complete or is unable to give possession of an
apartment, plot, or building, —

Provided that where an allotiee does not intend to withdraw from the project,
he shall be paid, by the promoter, interest for every month of delay, till the
handing over of the possession, at such rate as may be prescribed.”

58. Clause 8 of the buyer's agreement provides for the handing over of

possession and is reproduced below:

8.1 (o) subject to terms of this cluuse and subject to the flut
buyer(s) having complied with all the terms and conditions of this
agreement and not being in default under any of the provisions of
this agreement and complied with all provisions formalities,
documentation etc. as prescribed by the developer, the developer
proposes to handover the possession of the flat within a period
of thirty-six months from the date of signing of this agreement.
The flat buyer(s) agrees and understands that the developer shall
be entitled to a grace period of 90 days, after the expiry of thirty-
six, for applying and ebtaining an occupation certificate in respect
of the Group Housing E‘ump!ex

|.ll"l|-1

59. Admissibility ufdela}paépe‘saluu charges at [qrescrihed rate of interest:
Proviso to section 18 pi’qﬁi’dﬁi;hnt where an allottee does not intend to
withdraw from the project, he shall be paid, by the promoter, interest for

every month of delay, E hagd g:jpvgr nr?n;sesmnn at such rate as may

be prescribed and it h n plhhsi'ri dunder rule 15 of the rules. Rule 15

has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18
and sub-section (%) and subsection (7) of section 19]

{1) For the purpose of proviso to section 12; section 18; and sub-sections
(4} and (7) of section 19, the "interest at the rate prescribed” shall be the
State Bank of India highest marginal cost of lending rate +2%.:

Provided that in case the State Bank of India marginal cost of lending
rate (MCLR) is not In use, it shall be replaced by such benchmark
lending rates which the State Bank of India may fix from time o time
for lending to the general public.
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The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is reasonable
and if the said rule is followed to award the interest, it will ensure uniform

practice in all the cases,

Consequently, as per the website of the State Bank of India ie,

https://shico.in, the marginal cost of Jer

date i.e, 13.09.2023 is 8.75%. Ac

cardingly, the prescribed rate of interest

_.-"': 1 .{“_I -
will be the marginal cost ﬁ!i'ﬂ,d}%ﬁrﬁzﬁ%% 10.75%.

The definition of term/'interest’ a8 defiled undér section 2(za) of the Act
! »

provides that the r#e_,c:f intgreg't-kc}iéfgéahle from the allottee by the
F 1 ]

promoter, in case of dk.-ﬁu.lh, ﬂia]]i::le equal o the rate of interest which the

promoter shall be liahié%m-pay.'tha allottée, in case of default. The relevant

section is reproduced belows- ' = 17}

s o
——

“(za) “interest” meal ntes ?@aﬁﬁ"ﬁ%&ﬁe by'the promoter or
'.#: i+ 1§

the allottee, as the o . 1

[ -

Explanation. —Fﬂr;;ﬁupurppﬂ.g_f this clayse—

(1)  the rate of interest chargeable from the allottee by the promoter, in case of
default, sholl be equal to the rate of interest which the promater shall be liable
to pay the allottee, in case of defouit;

(1) the interest payable by the promoter to the allottes shall be from the date the
promoter received the amount or any port thereof till the date the amount or
part thereof and interest thereon is refunded, and the interest payvable by the
ailottee to the promoter shall be from the date the allottee defaults in payment
to the promoter till the date it is paid;”

Therefore, interest on the delay payments from the complainants shall be

charged at the prescribed rate i.e, 10.75% by the respondent/ promoter

A
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which is the same as is being granted to it in case of delayed possession

charges.

On consideration of the circumstances, the documents, submissions made by
the parties and based on the findings of the authority regarding
contravention as per provisions of rule 28(2), the Authority is satisfied that
the respondent is in contravention of the provisions of the Act. By virtue of

clause 8 of the agreement exe:u,tglﬂ: p.en the parties on 08.08.2013, the

possession of the subject apmmmﬂ be delivered within 36 months
from the date of EKEELIIIICI!} ﬂlf Huhﬁﬁsagtﬂemant. Therefore, the due date of
handing over pussessmn:,w ﬁﬁ.ﬂ&.{m&ﬁ 'T‘he respondent has failed to
handover possession’ :ﬂ' the subject apartment till date of this order.
Accordingly, it is thg :1f_aﬂure; of the respondent/promoter to fulfil its
obligations and respunﬁ.ibﬂ)hilés as per the agreement to hand over the
possession within the stluulﬁbﬁ:bpﬂrﬁ"}d %EE'-_aLuﬂluﬁt}r is of the considered
view that there is delay on tha-., pa.rtn_f tﬁere.g.pnndent to offer of possession
of the allotted unit to the complainants as per the terms and conditions of

the buyer's agreement dated 08,08.2013 executed between the parties,

The respondent/promoter is under an obligation as per section 17 of Act to
get the conveyance deed executed in favour of the complainants, Hence,
respondent is directed to execute the conveyance deed in favour of
complainants within three months from the date of issuance of occupation

certificate.

e
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66. Accordingly, it is the failure of the promoter to fulfil its obligations and

responsibilities as per the agreement dated 08.08.2013 to hand over the
possession within the stipulated period, Accardingly, the non-compliance of
the mandate contained in section 11(4)(a) read with proviso to section
18(1) of the Act on the part of the respondent is established. As such, the
allottees shall be paid, by the promoter, interest for every month of delay
from due date of possession i.e. ﬂ&ﬂﬁﬂﬁiﬁ-nll the date of offer of possession

plus 2 months or actual handing w‘gi* nffhssesmun. whichever is earlier: at

e T

prescribed rate i.e., 10.75 %P,a. aﬁnerprwiﬁn to section 18{1) of the Act

‘.

W

read with rule 15 of the_rules.

F. Directions issued the Authority:

67. Hence, the Authority, Mby passes this order and issue the following
directions under semnu 3‘? af ﬂ'm Act ta En;ur& ts:lmpllance of obligations
castupon the promoter as per I:h&ﬁiml:ﬁnna,&nrtnsted to the Authority under
section 34(f) of the ﬂct of 201 ﬁ

i. The respondentis dﬂ'ﬂﬂted fo pifi,nt;rﬁst ‘tothe complainant against the
paid-up amount at the prescribed ratéof 10.75% p.a. for every month of a
delay from the due daté of possession ie, 08.08.2016 till offer of
possession plus two months, as per section 18(1) of the Act of 2016 read
with rule 15 of the rules.

ii. Therespondent is directed to hand over physical possession of the unit to
the complainant
ll. The complainant is directed to pay ou tstanding dues, if any, after
adjustment of interest for the delayed period;

A
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iv. The arrears of such interest accrued from 08.08.2016 till the date of order

68,

69.

70.

by the authority shall be paid by the promoter to the allottees within a
period of 90 days from the date of this order and interest for every month
of delay shall be paid by the promoter to the allottee before 10t of the
subsequent month as per rule 16(2) of the rules;

The rate of interest chargeable from the allottee by the promoter, in case
of default, shall be charged at the prescribed rate i.e. 10.75% by the
respondent/promoter which . is th& ‘same rate of interest which the
promoter shall be liable to pafi&;ﬂgﬁi:ﬁ:ttee. in case of default ie, the
delayed possession -::hargesﬁs pen sgﬁg n'2(za) of the Act.

The respondent shall hﬂ'l,a;r%a Eﬁiﬂﬁﬁgﬁﬂm the complainant which is
not part of the huyefsuhyeemeﬂ o

This decision shall mﬁl.jﬁ_fﬂs mutandis apply to n:a't:és--mentiuned in para 3 of

this order. AL

¥ 1 | |

L %

Complaint stands dispn}.s'gd"qi’.'

File be consigned to the Regifs'nf'}r.

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 27.09.2023
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