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ORDER

1. The present complaint has been filed by the complainant/

under section 31 ofthe Real Estate (Regulation and Devel

2016 (in short, the ActJ read with rule 28 of the Haryana

(Regulation and Development) Rules,2017 (in short, the Ru

violation of section 11(a) (a) of the Act wherein it is inter alia p

that the promoter shall be responsible for all obl
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responsibilities and functions under the provision of the or the
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Rules and regulations made thereunder or to the allottees as per the

agreement for sale executed infer s€.

Unit and prolect related details

The particulars of unit details, sale consideration, the amount )aid by

the complainants, date of proposed handing over the possessiorr, delay

period, ifany, have been detailed in the following tabular form:

Particulars Details

"The Esfera" Phase II at sector 37-C,
Gu n,,Haryana
Gro..gp Housing Complex
17 acres
64 of 2077 dared 06.07.2011
L5.07.2017

vali d upto

M/s Phonix Datatech Services Pvt Ltd
and 4 others
ReglsGred vide no.:SZ of2017 ssueri

.o!_l_2.1 1?!12_up to 3 1 .1 2.2020
501, Sth Floor, Block A

Complaant No. 5788 of lO22

A,

2.

Date of builder
agreement

buyer

Possession clause

Name and location of the

Nature of the plqlect
Project area
DTCP license no.

Name of Iicensee

RERA Registered/ not

Apartment no.

Unit area admeasuring
q no:zq qli cgmplq'r'1)

2400 sq. ft.
(page no. 26 of complaint)

29.05.201.4

[page no. 22 of complaint]

10.1. SCHEDULE FOR POSSESSI ON
"The developer based on its present
plans and estimates and subiect to all
iust exceptions, contemplat€ s to
complete the construction of the said
building/said apartment within a
period of three and half years from
the date of execution of this
agreement unless there shall be delay
or there shall be failure due to reasons

M!:!!!iongd in clause 11.\ 1.'1.2 11.3,

Pago 2 o1 16
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and clause 41 or due to failure of
allottee(s) to pay in time the pric€ ofthc
said unit along with other chargrls and
dues in accordance with the sche(iule of
payments given in annexure C or as per
the demands raised by the dev,eloper
from time to time or any failure,rn the
part ofthe allottee to abide by all or any
of the terms or conditions of this
agreement."
e_mlhasis supplied)

29.1_1..20L7

[as per the statement of account on
no. 14 of replyl

Rs. 46,73,312 /-
[as per the statement of account on

9 ns 14 olrgply]

B.

3.

I.

03.0a.2021.
Page no. 70 of com b!rq

Not received
Not offered

Facts ofthe complaint:

The complainants have made the following submissions: -

That the complainants were approached by the respond(nt for

purchasing a unit in the group housing colony/project named ,'.fhe

Esfera' at Sector-37-C, Gurugram. Based on the various

representations made by the respondent, the complainants booked a

unit in the said project by paying an amount of Rs.10,00,0t0/. as

booking amount on 26.12.2013. Subsequently, the complainants werc

allotted a unit bearing no. 501, Tower A, having a super area of z pprox.

2400 sq.ft. vide apartment buyer's agreement dated 29.05.2014 fbr a

Complaint No. 5788 of

Due date of possession

Total sale consideration

Amount paid by the
complainant

Offer for fit out

0ccupation certificate
0ffer of possession

Page 3 ol 16
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IV.

@r111tl

II.

III.

total consideration of Rs.1,19,10,000/- and they have paid a sum of

Rs.46,73,312/- in all against it.

That the agreement contained various one-sided, unilatet.al and

arbitrary clauses however the complainants could not negotiat I any ol
them and had no other option but to sign on the dottcd lines.

That as per clause 10.1 of the agreement, the possession ol the unil

was promised to be offered by 29.17.2077 . However, the respondent

utterly failed to provide regular updates ol the status of construction

to the complainants.

That the respondent single-handedly increased the area of the unit

allotted to the complainants from 2400 sq.ft. to 2600 sq.ft. ancl

demanded an amount of Rs.9,55,000/- for additional 200 sq,ft.

through a demand note dated 03.08.202 1. Further, escalation cost ol

Rs.9,83,486/-has been imposed on them.

That the complainants were shocked to find that as on the pr:misecl

date of possession i.e. November, 2017 the proiect was far aw:Ly fronr

completion and despite an inordinate delay of more than 4 yea."s front

the promised date ofpossession as perthe agreement, the respcndent

has failed to offer possession of the unit till date. Thus, the

complainants are seeking refund of the amount paid by thenr along

with prescribed rate of interest.

Reliefsought by the complainants:

VI.

C.

4. The complainants have sought following relief(sl:

I. To refund the entire paid-up amount along with prescribed rate of

interest.

Pag€ 4 oi16
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5.

L

D,

6.

0n the date of hearing, the authority explained to thc

respondent/promoter about the contraventions as alleged to ha,re been

committed in relation to section 1 1(41(a) of the Act to plead grilty or

not to plead guilty.

Reply by the respondent.

The respondent vide reply dated 15,O3.ZOZ3 contested the complaint on

the following grounds: -

That the complainants were provisionally allotted a unit bealing no.

Tower A501 for a total consideration amou nt of Rs.1,47 ,Z 6,29tt /- vide

booking dated 26.12.2 013. Thereafter, a builder buyer agreemont was

executed between the parties on 29.05.201,4.

That the respondent company has successfully complet:d the

construction of the said project, way before the agreed timelile, and

has applied to the competent authority for issuance of occrpancy

certificate on 1,5.04.2027 itselt after complying wirh all the re quisite

formalities, and the same is awaited to be procured anytinre now

between month of March to May.

That the complainants have not paid the outstandjng instalments in

time and it must be noted that till this day a large sum of amount is

pending to be paid by them, despite receipt of numerous remir ders.

That as per clause 8 ofthe buyer's agreement, time was agreed to be a

matter of essence and the allottees were bound to make timely

payments of the instalments due as per the payment plan op ted by

them. The complainants were neither coerced nor influenced by the

respondent company to sign the said BBA. It was the complilinants

ll.

lll.

lv.

complaint No. 5788 of 2022
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who voluntarily and knowingly breached the provisions of the said

agreement.

That despite numerous reminders, the complainants failed to comply,

by the obligations laid down by the BBA and a sum of Rs.'1,0-1,02,986/-

is still due to be paid by them.

That delay was caused in completion ofconstruction of the said project

due to certain unforeseeable circumstances which are not within the

reasonable control of the developer Iike ban on construction a(.tivities

in the said region from 04.11.2019 onwards, nation-wide lockdrwr: on

24.03.2020 due to pandemic of Covid-19.

That it was agreed between the parties that the respondent r(,served

its rights for alteration in the super-area ofthe unit at any stag3 ofthe

development ofthe said project and it may charge/cause redu,:tion rr)

charges as per the said alterations as the super area stated in the

agreement was tentative and is subject to change till the construction

of the said building is complete.

7. Copies oFall the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of these undisputed documents and subrnission

made by the parties.

f urisdiction of the authority

The respondent has raised a preliminary subm ission/ob jection that the

authority has no jurisdiction to entertain the present complailt. 'lhc

objection of the respondent regarding rejectjon of complaint on ;;round
of jurisdiction stands rejected. The authority observes that it has

[@Ll-::l1,-l

vll.

E.

o.
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LL.

territorial as well as subject matter jurisdiction to adjudicate thc

present complaint for the reasons given below.

E.l Territorialjurisdiction

As per notification no.7/92/2017-1TCp dated ,14.12.2017 is:;ued by

Town and Country Planning Department, the jurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram Dis:rict for

all purpose with offices situated in Gurugram. In the present case, the

proiect in question is situated within the planning area of Gurugram

District. Therefore, this authority has complete territorial juri:idiction

to deal with the present complaint.

E.II Subiect matter iurisdiction
Section 11(4) (a) ofthe Act,2016 provides that rhe promoter r;halt bc

responsible to the allottee as per agreement for sale. Section 1 l (41(a) is

reproduced as hereunder:

Section 17,,.,,(4) 7'he promoter sholl"
(o) be responsible for oll obligations, responsibilities ond lunL.tions
under the provis[ons of this Act or the rules ond regulotions mqde
thereunder or to the ollottees as per the ogreement for sale, or to
the association of allottees, os the cose moy be, till the conveyonce
of oll the apartments, plots or buildings, cts the cose moy be, Lo the
qllottees, or the common areas to the association of ollottees or the
competent outhority, as the cose moy be;
Section 34-Functions of the Authority:
344 of the Act provides to ensure complionce of the obligotions
cast upon the promoters, the ollottees ond the real estate oaents
under this Act and the rules ond regulotions made thereunder.

So, in view of the provisions of the Act quoted above, the autho..iry has

complete iurisdiction to decide the complaint regardinl; non-

compliance oFobligations by the promoter leaving aside compe.lsation

10.

Complaint No. 5788 of 2022
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which is to be decided by the adjudicating officer if pursued by the

complainants at a later stage.

Further, the authority has no hitch in proceeding with the co nplaint
and to grant a relief of refund in the present matter in view of the
judgement passed by the Hon'ble Apex Court in Newtech promoters

and Developers Private Limited Vs State of I!.p. ond Ors. 2021-
2022(1) RCR(C),357 and reiterated in cose of M/s Sano Realtors

Private Limited & other Vs llnion of India & others SLp (Citil) No.

13005 of 2020 decided on 12,05,2022 and wherein it has b(en laid

down as under:

"86. From the scheme of the Act oI whtch o detoiled relbrence ho.i

been made ond toking note ofpower oJ.odjudicotion delineoted with
the regulatory outhority ond ddjudicoting officer, whot finally cull.;
out is thot olthough the Act indicates Lhe distinct expressions likr
'refund', 'interest', 'penalqr' and 'compensation', o conjoint reoding of
Sections 1B and 19 clearly manifests that when it cofies to refund ol
the amount,qnd intereston the ret'und amount, or directing poymen
of interest for delayed delivery of possession, or penolty ond interes
thereon, it is the regulatory authority which hos the power k,
examine and determine the outcome ofo comploint_ At the same time
when it comes to a question of seeking the relief of odjudgtn!
compensation and interestthereon under Sechons 12, 14, 1B ond I9
the odjudicating officer exclustvely hos the power to determine
keeping in view the collective reading ofsection 71 reotl with Sectrct
72 of the Act. if the adjudicotion under Sections 12, 14, 18 and 1t
other than compensation as envisoged, if extended to the
od)udicating officer as prayed thot, in out view, may intend to exponc
the ambit ond scope of the powers ond Iunctions of the odjudicattnL
oljlcer under Section 71 ond that would be ogotnst the mantlate or.

the Act 2016."

Hence, in view of the authoritative pronouncement of the Hon,ble

Supreme Court in the case mentioned above, the authority tras the

Complaint No

1.2.

13.
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jurisdiction to entertain a complaint seeking refund of the amount and

interest on the refund amount.

F. Findings on the obiections raised by the respondent.
F. I Obiection regarding complainants being investor.

14. The respondent has taken a stand that the complainants are investors

and not consumers. Therefore, they are not entitled to the protection of
the Act and thereby not entitled to file the complaint under section 31

of the AcL The respondent also submitted that the preamble of the Act

states that the Act is enacted to protect the interest of consumer of the

real estate sector. The authority observed that the respondent is correct

in stating that the Act is enacted to protect the interest of consumer ol-

the real estate sector. It is settled principle of interpretation that the

preamble is an introduction of a statute and states main aims & objects

of enacting a statute but at the same time the preamble cannot be userj

to defeat the enacting provisions ofthe Act. Furthermore, it is pertinent

to note that any aggrieved person can file a complaint agailst the

promoter if he contravenes or violates any provisions of the Act or rules

or regulations made thereunder. Upon careful perusal of all the terms

and conditions of the apartment buyer's agreement, it is revealed that

the complainant is buyers and they have paid total pr.ice o1

Rs.46,73,312/- to the promoter towards purchase of an apartrlent in

the project of the promoter. At this stage, it is important to stres s upo n

the definition of term allottee under the Act, the same is repr,tduced

below for ready reference:

"2(d) "ollottee" in relotion to a reol estote project meons the person to
whom a plot, opartment or building, os the case moy be, hos been
ollotted, sold (whether as freehold or leosehold) or otherwtse
tronsferred by the promoter, 0nd includes thc person who

Pag€ 9 of 16
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subsequently qcquires the sqid qllotment through sale, trqnsfei or
otherwise but does not include a person t; whom such [lot,
opartment or building, as the cose moy be, ts given on rent),

ln view of above-mentioned definition of ,,allottee,, 
as well as all tht:

terms and conditions of the apartment buyer,s agreement e;(ecutecl

between promoter and complainants, it is crystal clear that the

complainants are allottee[s) as the subject unit was allotted to them by
the promoter. The concept of investor is not delined or referre I in the

Act. As per the definition given under section 2 of the Act, there will be

"promoter" and "allottee" and there cannot be a party having a status oI
"investor". The Maharashtra Real Estate Appellate Tribunal in its order

dated 29.01.2019 in appeal no. 00060000000105 57 titled rs M/s
Srushti Sangam Developers pvL Ltd. Vs. Sarvapriyo Leasing rp) Lts,

And anr. has also held that the concept of investor is not def ned or
referred in the Act. Thus, the contention of promoter that the illlottee
being investors are not entitled to protection of this Act also stands

reiected.

F,II Obiection regarding force maieure conditions.

15. The respondent-promoter has raised the contention that the

construction of the tower in which the unit of the complaina:lts arc

situated, has been delayed due to force majeure circumstances r;uch as

orders/restrictions of the NGT as well as competent authorities, High

Court and Supreme Court orders, spread ofCovid-19 across worldwide
etc. However, all the pleas advanced in this regard are devoid ol.merit.
First of all, the possession of the unit in question was to be offe red by

29.LL.2017. Hence, events alleged by the respondent do not have any

impact on the project being developed by the respondent. Mo;-eover,

some ofthe events mentioned above are of routine in nature hap pening

complaint No. 5788 o' 2022
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annually and the promoter is required to take the sarne into

consideration while launching the proiect. Thus, the pl.omoter

respondent cannot be given any leniency on based of aforesaid reasons

and it is a well settled principle that a person cannot take benelit of his

own wrong.

Findings on the reliefsought by the complainants.

G.l To refund the entire paid-up amount alongwith prescribe<l rate of
interest.

The complainants intend to withdraw from the project and are seeking

refund ofthe amount paid by them in respect ofsubject unit along with
interest at the prescribed rate as provided under section 1g(1) of thc

Act. Sec. 18(1) ofthe Act is reproduced below for ready referen,:e.
"Section 1B: - Return oI amount and compensotion
1B(1). lf the promoter t'oils to complete or is unoble to give
possession ofan apaftment, plot, or building.-
(o). in accordance with the terns ofthe ogreement far sole or, os th.
case may be, duly completed by the date specifred therein, or
(b). due to discontinuancd of his business as o developer on occount
of suspension or revocation of the re!)istration under th.5 Act or lbl
ony other reoson,
he shall be liable on demsnd to the allottees, in cose the ollotte(
wishes to withdraw from the project, without preiudice to qny othet
temedt orailoble, to return the amount received by him in
respect of that apartment, plot building, os the cqse may be,
with interest at such rqte as may be prescribed in this beholi
including compensation in the manner os provided under this Act

Provided thot where an allottee does not intend to withdraw from .he
pr.oject, he shall be poid, by the promoter, interestlor every month of(JelLty,
till the handing over of the possession, at such rote os moy be prescrtbed.

(Enphosis supplied)
Clause 10.1 of the buyer's agreement provides the time period ol

handing over possession and the same is reproduced below:

10,1, SCH EDU LE FOR POS.'S.SS/ON
'The developer based on jts present plans ancj cstimatcs and
subject to all just exceptions, contemplates to complete thc
construction of the said building/said apartment within a
period of three and half years from the date of execution

Complaint No. 5788 ol 2022
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ofthis agreement unless there shall be delay or there shall be
failure due to reasons mentioned in clause 11.1, 11.2, 1 1.3, and
clause 41 or due to failure of allottee(s ) to pay jn time the price
ofthe said unit olong with other charges ond dues in accordonce
with the schedule of payments given in onnexure C or os per the
demonds raised by the developer from time to time or ony J.oilure
on the port of the ollottee to abide by all or any of the terms or
con di tio ns of thi s agreem e n t.,'.,'

18, The complainants have booked a residential apartment bearing 1o. 5 01,

5th floor, Block-A in the project named as,The Esfera,situated at sector

37-C, Gurugram fora total sale consideration of Rs.1,42,76,29gi- outot
which they have made a payment of Rs,46,23,312/-. 'fhe complainants

were allotted the above-mentioned unit vide buyer,s agreemer t dated

29.05.2014. As per the above possession clause, the respondent was

obligated to complete the construction of the project in 3 years and 6
months from the date of execution of buyer,s agreement. Howe r'er, thc

same has not been completed till date which is evident from the fact that

the respondent has not obtained OC from the competent author ties till
date. Therefore, the due date for handing over of possession cornes out

to be 29.11.2017.

19. Admissibility of refund along with interest at prescribed :ate ol.

interest: However, the allottees intend to withdraw from the project

and are seeking refund of the amount paid by them in respecl: of the

subiect unit with interest at prescribed rate as provided under r-ule l5
ofthe rules. Rule 15 has been reproduced as under:

Rule 75, Prescribed rate of interest- [proviso to section 12, section tB
ond sub-section (4) qnd subsection (Z) of section 1gl
t1) "For the purpose of proviso to section 12; section 18; ond sL,b.

sections (4) ond (7) of section 19, the ,.interest ot the rorc
prescribed" shall be the Stote Bank of tndia highest morginal cost
oflending rete +2a/0.:

Provided thot in case the Stote tsonk of lndio marginol cost ol
lending rate (MCLR) is not in use, it shall be reploced by such

Page :.2 ot 16
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benchmark lending rotes which the State Bonk of tndia mo|, f;x
from time to time for lending to the generol public."

The legislature in its wisdom in the subordinate legislation ur der the
provision of rule 15 of the rules, has determined the prescribe<l ratc of
interest. The rate of interest so determined by the legislztture is

reasonable and if the said rule is followed to award thc interest, it will
ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of Inrlia i.e.,

https://sbi.co.in, the marginal cost of lending rate (in short, M 3t,R) as

on date i.e., 04.10.2023 is 08.7sqlo. Accordingly, the prescribed rate of

interest will be marginal cost of lending rate +2%o i.e.,10.7So/o.

The definition of term'interest'as defined under sectionZ(za) ol the Act

provides that the rate of interest chargeable from the allottee by the
promoter, in case ofdefault, shall be equal to the rate ofinteres[ which

the promoter shall be liable to pay the allottee, in case of defarrlt. I'he

relevant section is reproduced below:
"(zo) "interest" means the rqtes ofinterest poyable by the promoter or :he
allottee, os the case moy be.
Explanation. 

-Forthe purpose ofthis clause-
(i) the rate of interest chargeqble from the allottee by the promoter,

in cqse of defoult, shall be equol to the rote of interest which , he
promoter shall be lioble to pqy the ollottee, in cose of default;(i0 the interest poyable by the promoter to the qltote; sh;ll be from
the dote the promoter received the qmount or ony part thereofLill
the dote the omounl or port thereol ond tnlerest thereon n
refunded, ond the interest payoble by the ollottee Lo the promo:er
shall be from the dote the allortee defaults in ltoymeint to the
promoter till the date it is pqidi,

The authority has observed that even after a passage of more than 9
years [i.e., from the date ofagreement till date] neither the const.uction
is complete nor the offer of possession of the allotted unit has been

made to the allottees by the respondent/promoters. The authorrty is of

22.

L5.

1/
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the view that the allottees cannot be expected to wait endlessly for
taking possession of the unit which is allotted to them. The arlthoriry
observes that there is no document placed on record from whi(h it can

be ascertained that whether the respondent-builder has applied for
occupation certificate/part occupation certificate or what is th 3 sratus

of construction of the project. In view of the above-mentioned tact, the
allottees intend to withdraw from the project and are well wil:hin the
right to do the same in view of section 1g[ 1) of the Act, 2 0l 6.

The occupation certificate/completion certificate of the projecl: wherc
the unit is situated has still not been obtained by the respr)ndenr-
promoter. The authority is of the view that the allottees carrnot bc

expected to wait endlessly for taking possession of the allotted unit as

observed by Hon'ble Supreme Court of India in lreo Grace Rt altech
Pvt. Ltd, Vs. Abhishek Khanna & Ors., civil appeal no. 5785 of 2019.

decided on 11,.0'1.2021..

".....The occupotion certifcate is not ovoiloble even as on dote,
which cleorly omounts to defrciency of service. The ollottees
cannot be made to wait indefinitely for possession of the
aportments ollotted to them, nor can Lhq, be bounct Lo loke
the aportments ln phase 1 ofthe project.......,,

Further in the judgement of the Hon,ble Supreme Court of Indiir in the
cases of Newtech Promoters and Developers private Limited Vs

State of U.P. and Ors. (supral reiterated in case of M/s Sana Realtors
Private Limited & other Vs Union of India & others SLp [Civil) No. 1 3 005

of 2020 decided on 1-2.05.2022. it was observed:

25. The unqualilied right of the altottee to seek refund referred
Under Section 1B(1)[a) and Section 1g(4) of the Act is not
dependent on Qny contingencies or sttpulqtions thereof. lt
qppears that the legisloture hos consciously provided Lhis rOht
of refund on demand os an unconditionol absolute right toihe
allottee, ifthe promoter fails to give possession ofthe opartment,

Complaint No. 5788 ol 2022

24.
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plot or building within the time stipulqted under the terns ofthe
ogreement regordless of unforeseen events or stay orders ofthe
Court/Tribunal, which is in either wd, not ottributoble to the
ollottee/home buyer, the promoter is under on obligotion to
refund the omount on demond with interest at Lhe rote
prescribed by the State Government including compensqtion in
the monner provided under the Act with the proviso that if the
ollottee does not wish to withdraw from the project, he sni Ae
entitled for interest for the period of deloy ti handing over
possession at the rate prescribed.

26. The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2016, or the rules and

regulations made thereunder or to the allottee as per agreement for sale

under section 11(a](a). The promoter has failed to complete or unable

to give possession of the unit in accordance with the terms of agreemen t

for sale or duly completed by the date specified therein. Accordingly,

the promoter is liable to the allottees, as the allottees wishes to
withdraw from the project, without prejudice to any other remedy

available, to return the amount received by it in respect of the u lit with
interest at such rate as may be prescribed.

27. Accordingly, the non-compliance of the mandate contained in section

11(4) (a) read with section 18[1) ofthe Act on the part of the resp ondenr

is established. As such, the complainants are entitled to refun(l of the

entire paid-up amount of Rs.46,73,372/- at the prescribed rate of
interest i.e., @ 10.750lo p.a. (the State Bank of India highest margi tal cosl

of lending rate (MCLR) applicable as on date +Zolol as prescriberl under
rule 15 ofthe Haryana Real Estate (Regulation and Development) Rules,

2017 from the date ofeach payment till the actual date ofrefunrl of the

amount within the timelines provided in rule 16 of the Harvan I Rules

2077 ibid.

Complaint 5188 o'2022

Page 15 01 16



HARERA
E GURUGRAM

H.

28.

ii. A period of 90 days is given to the respondent to comply

directions given in this order and failing which legal

would follow.

Complaint stands disposed of.

Directions of the authority

Hence, the authority hereby passes this order and issues the

directions under section 37 of the Act to ensure com

obligations cast upon the promoter as per the function

authority under section 34(0:

t. The respondent/promoter is directed to refund the entire
i.e., Rs.46,73,312/- received by it from the complainants

interest at the rate of 10.75% p.a as prescribed under rule 1

Haryana Real Estate (Regulation and Development) Rules,20

the date of each payment till the actual date of refund of the

29.

30.

amount.

File be consigned to the registry.

Dated: 04.10.2023
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