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BEFORE THE HARYANA REALESTATE REGULA
AUTHORITY, GURUGRAM

Complaint no. i

Date of complaint:
Order pronounced on:

1. This complaint has been filed by the complainant/all

section 31 of the Real Estate (Regulation and Development)

(in short, the ActJ read with rule 28 of the Haryana

(Regulation and DevelopmenrJ Rules,2017 (in short, the

violation of section 11(aJ[a) of the Act wherein it is rn

prescribed that the promoter shall be responsible for all o

1. Gaurav Mukhija
2. Sonia Mukhija
Both R/o: -l-3/19,DLF Ciry -2,
Gurugram Haryana- 122002.

Versus

M/s Revital Reality Private Limited.
Regd. Office at: I I14, I t,1 Floor,
Hemkunt Chamber, 89,
Nehru Place, New Delhi- 110019.

COMM:
Ashok Sangwan

APPEARANCE:
Dharmender Sehrawat (Advocate)
Bhrigu Dhami (Advocate)
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Rules and regulations made there under or to the allottees as per the

agreement tor sale executed inter se.

A.

2.

Unit and proiect related details

The particulars of unit details, sale consideration, the amount paid by

the complainants, date of proposed handing over the possessiqn, delay

period, if any, have been detailed in the following tabular form:

s.N. Particulars Details
1. Name of the project "Supertech Basera

Gurusram
2. Project area 72.71. area
3. Nature of Droiect Affordable Grou
4. RERA registered/not

registered
Registered vide
dated 24.08.201.7

5. RERA registration valid
upto

37.07.2020

6. RERA extension no. 74 of 2020 dated 2

7. RERA extension valid
upto

37.07.2021

8. DTPC License no. 163 of
dated

20L4

72.09.2074

"t 64
12.(

1
Validitv status 11.0.9.2 019 ,11.

Revital Reality Pr
others

Name of licensee

9. Shop no, 0004, upper groun
(Page no. 14 of the

10. Unit measuring 346 sq. ft
lsuoer area

11. Date of execution of
provisional allotment
letter cum buyer's
asreement

29.06.20L6
[Page no. 14 of the

t2. Date of execution of
memorandum of
understandins

01-.07.201.6
(Page no. 32 of the

13. Possession clause nroSsEssloN or
26 The possession

complain.)

complain:l

Complaint No. 5423 ol.202

" sector- 7 9&798,

Housing Pr oject
no. 108 (f 2017

2.06.2024

l of 201r. dated
09.2074

09.201 9
ivate Limired and

d floor, tyl)e- shop
complain.]

F THE UNIT
n oj the uni shall he
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iven by April 2079 or ':xtendederiod o.s permitted )y the
qreement. However, the t:ompu ),
ereby agrees to compen:ote the
llottee/s @ Rs. .5.00/-(Jivt rupea'
nly) per sq. ft. of super arta of the
tmmercial unit per month for any
elay in honding over possttssion ol'
rc untt beyond the gtven pe -iod plu:
rc grace period of 6 months qnd
p to the offer letter of possession
r octuol physical pr)ssession
,hichever is earlier- Ilowever, otly
eloy m projcct exccuttot ot tt.
osse.rsion ccu.sed due to forcc
rujeure conditions andTor ony
dlcial pronouncement shall be
xcluded Jiom the ulbresoul
ossession period- The compensotuttt
mount will be cqlculated tlfter the

ryse of the groce period anL' sholl be

djusted or paid, il the qdju::tment is

ot possible because of the :omplete
ayment made by the Alh tee till
uch date, ot the time ol'fino occount
tatement before possessio,r of the
nit The penql1/ clquse will be

pplicoble to only those Alloltees who
ove not boked Lhetr untL rt tder otty
peciol/beneJicial scheme oJ the
ompany i.e. No EMI till oJler ol
ossession, SubvenLion sthemt,
tssured return etc qnd whtt honour
heir agreed payment schelule ond
mke timely pqyment of due
,tstollments and odditional charges
s per the payment diven in
lllotment Letter.

lPage no. 32 of the cornplaint)
2019

- as mentioned in the

!!ql clquse.)

e Developer shall pay an

Complaint No. of 2022
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lapst
adju.
not I
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spec
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mok
inst(
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Allol

L4. Due date of possession 3on4i
(Note:
DOSSeS

15. Assured return clause C. Th
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assured return of
98%o of the unit/ s

The service tax wil
as applicable. Thr
shall be paid to the
the possession ol
The payment shall
12 (twelve) pos

issued in a year.
fPase no.34

16 Total sale consideration Rs.40,73,600/-
(As per payment p
the complaint)

17. Total amount paid by the
complainant

Rs.43,36,4+l /-
(As per averment
Dase no.8 0fthe c

18. Occupation certificate Not vet obtained

1.9. 0ffer of possession Not offered

20. Whether any amount of
assured return paid as
per clause C ofthe MOU.

The respondent
return amount til
specific amount is

21. Delay in handing over
possession till the date of
filing of this complaint
i.e.,0L.0A.2022

3 years 3 months a

Facts ofthe complaint

The complainants have made the following submissions: -

I. That the representative of the respondent approacted thc

complainants and represented that a commercial project in Sectors

79 & 798, Gurgaon is being developed and constructed by the

Respondent under the name of "Supertech Mart". The respondent

with their aggressive sale strategies and advertisement of their

Complaint No. 5423 of 2022

f 120lo p.a. on the
space to th r buyer.
ill be charg:d extra
rc assured return
re buyer till offer ol
rf the u ni:/space.
ll be made:hrough
)st-dated :heques

4 of the cornplain t)

plan page ro. 15 of

of compla inant
omplaintl

paid the assured
I March 2 )20. No
mq!tiqqql l
rnd 2 days

at

B.

3.
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II.

III.

IV.

project compelled the complainant to book the shop/unil and to

make initial payments for the said shop/unit.

That the complainants agreed to buy a unit in the said pro ect and

thereafter, a provisional allotment letter was issued by the

respondent in favour of the complainants on 29.06.2016 rvherern

its unit no. C034 UGF0004/Shop#0004 was allotted for rhe price of

Rs.40,73,600/- including IFMS, electricity charges, power backup

charged but excluding tax. Thereafter the respondent and

complainants had entered into memorandum of understanding

dated 01.07.2016, for the allotted unit.

That the MOU clearly states that when 98% of the of basrc

consideration of the unit is paid by them then the respond( nt shall

pay fixed return @12% p.a. on the 980/o amount received till the

possession is offered. Thereafter, the complainants m;rde the

payment of the full consideration amount of Rs.43,36,411,l- by

14 .09 .201_7 .

That the representatives of respondent informed and assr red the

complainants that the construction of the project will cotnmence

soon, and that the possession of the unit will be hand,rd over

maximum by April 2019 and did not handover the posse ision of

the unit till date. Thus, the complainants had no optior but to

believe the empty promises and assurances of the respondent and

its officials.

Thereafter, the complainants visited the site of the said proiect, thc

complainant were shocked to see that the construction has not

even begun. However, the officials of the respondent assu.ed that

Complaint No. 5423 0f 2022
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VII.

VIII.

VI.

the project would be completed, and the possession w,)uld be

handed over.

That the complainants time to time contacted the official; of the

respondent to krrow the status of the construction of the project

but the representative of the respondent always assured .hat the

possession will be handed over on time without any delay and

default i.e., by April 2019, further if there is any defaLrlt then

respondent will compensate as per the allotment letter. Further

the respondent assured that assured return will also be grven trll

the date of the possession of the unit. The complainants even

requested the respondent to refund the amount, however, the

respondent kept giving false hopes and assurances to the

complainants.

That there has been a delay of 3 years and 3 months irnd the

construction of the project has not even started and thc

complainants have no hopes from the respondent as the

respondent does nothing but make excuses. lt is also pert nent to

note that a huge amount of Rs.43,36,441/- is stuck \^ ith the

respondent. Further, after all these years, the respondent llas also

failed to get a builder buyer agreement executed betw,:en the

respondent and the complainants, which clearly poiIlts oul

towards the ill intention of the respondent.

That the respondent has not only delayed the possessiorL of the

unit but has also stopped paying the assured return as per the

MOU. The assured return has not been paid from the month ol

March 2020 which is in grave violation of the MOU. An an ount ol'

Rs.10,52,838/- has been pending towards the assured returns and

Complaint No. 5423 qf 2022
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IX.

a sum of Rs.66,558/- is pending towards the interest ol unpaid

assured returns @ 240/o p.a.

That as huge time has been lapsed, the complainants therefore

made several calls to the customer care and m lrketinB

departments to seek status of the construction, but thc

complainants were never provided with a satisfactory r-5sponse

and the respondent's officials made false and frivolous statements

and gave false assurances that the construction is in full swing, and

the unit shall be handed over within the agreed time.

That almost a period of 3 years has lapsed from the date of

possession as mentioned in the allotment letter. I)espite pz ssing of

huge time the respondent had deliberately failed to handover the

possession of any of the unit as promised to the complainatrt. Fronl

the act and conduct of respondent the complainan:s havo

constrained to file the present complaint for the rexnd of

Rs.43,36,44r /-.
That as per clause 19(4) ofthe 2016 the allottee is entitled to claim

For compensation with interest in the event that the ptoject is

delayed.

That the complainants avert that in view of the principl r of the

parity the respondent is also liable to pay interest as per tl e Act of

2016 in case of any default on his part. They are also liablr to pay

pendent lite interest and further interest till date on which thc

amount is fully realized.

Relief sought by the complainants:

The complainants have sought following relief(s).

x.

xt.

C.

4.

Pat.e 7 of 24
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D.

6.

I. Direct the respondent to refund the entire paid-up amour)t along

with prescribed rate of interest from the date of deposit till

realization as per Act of 2016.

0n the date of hearing, the authority explained to the respondent/

promoter about the contraventions as alleged to have been corimitted

in relation to section 11[a) (a] of the Act to plead guilty or not ro plead

guilty.

Reply by the respondent

The respondent has contested the complaint on the following g .oundsr

i. That the complaint filed by the complainant is not maintai table in

ll.

the present form and is filed on the false and frivolous grounds.

The bare reading of the complaint does not disclose any t:ause of

action in favor of the complainant and the present compl;tint has

been filed with malafide intention to blackmail the res[,ondent

with this frivolous complaint.

That in view of the force majeure clause, it is clear that the

occurrence of delay beyond the control of the rcspondcnt,

including but not limited to the dispute with the consrruction

agencies employed by the respondent for completion of the

project is not a delay on account of the respondent for conrpletion

of the project, stay order[s) issued by the various courts judicia]

and/or quasi-iudicial authorities, demonetizations etc. ate not a

delays on account of respondent for completion of the project.

That the buyer's agreement, the time stipulated for delive "ing the

possession of the unit was on or before April 2019 plus a grace

period of 6 months, i.e., October 2019. The delivery of a pr.oject is

a dynamic process and heavily dependent on various

lll.

Paee I ol 24
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Complaint No. 5423 of 2022

circumstances and contingencies. In the present case zrlso, the

respondent had endeavored to deliver the property wlrhin the

stipulated time. The respondent earnestly has endeavored to

deliver the properties within the stipulated period but for reasons

stated in the reply could not complete the same due to reasons

beyond its control.

That apart from the defaults on the part of the allottee, like tho

complainant herein, the delay in completion of project was on

account of the following reasons/circumstances that were above

and beyond the control ofthe respondents: -

. Shortage of labour/workforce in the real estate mark€t as thc

available labour had to return to their respective state i due to

guaranteed employment by the Central/State Gov(.rnment

under NREGA and JNNURM Schemes;

. that such acute shortage of labour, water and otter raw

materials or the additional permits, licenses, sanct ons by

different departments were not in control of the resl)ondent

and were not at all foreseeable at the time of launching of the

project and commencement of construction of the comp lex. Thc

respondent cannot be held solely responsible for thirrgs thar

are not in control ofthe respondent.

The respondent has further submitted that the intention of the

force majeure clause is to save the performing party ftom thc

consequences of anything over which he has no control. It is no

more res integra that force majeure is intended to inclule risks

beyond the reasonable control of a party, incurred n3t as a

product or result of the negligence or malfeasance of r party,

PaE e 9 ol 24
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]

Vi,

which have a materially adverse effect on the ability of su,:h party

to perform its obligations, as where non-performance is caused

by the usual and natural consequences of external fc rces or

where the intervening circumstances are sp€cifically

contemplated. Thus, in light of the aforementioned, it is submitted

that the delay in construction, if any, is attributable to reasons

beyond the control of the respondent and as such the resl)ondent

may be granted reasonable extension in terms of the allotment

letter/BBA.

It is public knowledge, and several courts and quasi.judicial

forums have taken cognisance of the devastating impact of thc

demonetisation of the Indian economy, on the real estat(, sector.

The real estate sector is highly dependent on cash f'low, es pecially

with respect to payments made to labourers and contractlrs. Thc

advent of demonetisation led to systemic operational hindrances

in the real estate sector and whereby the respondent c(!uld not

effectively undertake construction of the project for a per. od of 4-

6 months. Unfortunately, the real estate sector is still reeling from

the aftereffects of demonetisation, which caused a delaz in thc

completion ofthe project. The said delay would be well within thc

definition of'Force Majeure', thereby extending the time period

for completion of the project.

That the possession of the said premises was proposed to bc

delivered by the respondent to the allottee by October 2( 19. The

respondent and its officials are trying to complete the saic project

as soon as possible and there is no malafide intentiol of thL.

respondent to get the delivery of project, delayed, to the allottces.

vll.

PaE 10 0124
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Due to orders also passed by

Errlrrya'!9f
the Environment ['ollution

(Prevention & Control) Authority, the construction was/has been

stopped for a considerable period day due to high rise in F,oliution

in Delhi NCR.

viii. That the enactment of the Act of 2016 is to provide housinB

facilities with modern development infrastructure and alnenities

to the allottees and to protect their interest in the reirl estate

sector market. The main intention of the respondent i:i just to

complete the proiect. The project is ongoing proj,)ct and

construction is going on.

ix. That in today's scenario, the Central Government has also decided

to help bonafide Builders to complete the stalled projecl s which

are not constructed due to scarcity of funds. The Central

Government announced Rs.25,000 Crore to help the tronafide

builders for completing the stalled/unconstructed proj(:cts and

deliver the homes to the homebuyers. The respondent/pr omoter,

being a bonafide builder, has also applied for realty stre;s funcls

for its Gurgaon based projects.

x. That compounding all these extraneous consideratirns, the

Hon'ble Supreme Court vide order dated 04.-11.2019, imposed a

blanket stay on all construction activity in the Delhi- NCt regron.

It would be apposite to note that the'Basera' project wzs under

the ambit of the stay order, and accordingly, there was n€ xt to no

construction activity for a considerable period. Simi ar stav

orders have been passed during winter period in the preceding

years as well, i.e., ?077 -2018 and 2018-2019. A complert ban on

construction activity at site invariably results in a long-term halt

Pagc 77 ol24
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in construction activities. As with a complete ban, the concerned

labour is laid off and the travel to their native villages or ook for

work in other states. Thus, the resumption of work at site

becomes a slow process and a steady pace of construr:tion rn

realized after long period of time.

Graded response action plan targeting key sources of p:llution

has been implemented during the winters of 2017-18 anrl 2018

2019, These short-term measures during smog episodes include

shutting down power plant, industrial units, ban on const:uction,

ban on brick kilns, action on waste burning and construction,

mechanized cleaning of road dust, etc. This also includes limited

application of odd and even scheme.

That the circumstances have worsened for the respond,)nt and

the real estate sector in general. The pandemic ofCovid 19 has

had devastating effect on the world-wide economy. Hr)wever,

unlike the agricultural and tertiary sector, the industria sector

has been severally hit by the pandemic.'l'he real estate sector is

primarily dependent on its labour force and consequentillly the

speed of construction. Due to government-imposed locldowns,

there has been a complete stoppage on all construction a,ttivities

in the NCR Area till luly 2020. ln fact, the entire labor r forcc

employed by the respondent was forced to return tc their

hometowns, Ieaving a severe paucity of labour. Till date, -here rs

shortage of labour, and as such, the respondent has not b€en able

to employ the requisite labour necessary for completiol of its
proiects.

xl.

xll.

PaEe 72 ol24
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7.

xiii. That the parties have duly contracted and locked thoir legal

obligatlons by way of the buyer's agreement, no relief over and

above the clauses of the agreement can be granted to him. Thr:

buyer's agreement duly provides that for any period of delay

beyond the contracted date of offer of possession, subject to force

majeure clause.

xiv. That the project is an ongoing project and orders of refrrnd at a

time when the real-estate sector is at its lowest point, would

severally prejudice the development of the project which in turn

would lead to transfer of funds which are necessary fo| timely

completion of the project. Any refund order at this stagr: would

severally prejudice the interest of the other allottees of thc

project as the diversion of funds would severally imf act the

project development. Thus, no order of refund may be passed by

this authorify in lieu of the present prevailing economic crisis ancl

to safeguard the interest of the other allottees at large.

Copies of all the relevant documents have been filed and placerl on the

record. Their authenticity is not in dispute. Hence, the compl;rint can

be decided on the basis of these undisputed documerts and

submissions made by the parties.

f urisdiction of the authority

The authority has complete territorial and subject matter juri:;diction

to adjudicate the present complaint for the reasons given belo\ .

E.I Territorialiurisdiction

As per notification no. 1,/92/2077-1TCp dated 74.1,L2017 is:ued by

Town and Country Planning Department, Haryana the juriscli,rtion ol

Haryana Real Estate Regulatory Authority, Gurugrant shall bt,entire

E.

8.

Page 13 ol 24
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Gurugram district for all purposes. In the present case, the p -oject in

question is situated within the planning area of Gurugram djstrict.

Therefore, this authority has complete territorial iurisdiction to deal

with the present complaint.

E,ll Subiect-matteriurisdiction

10. Section 11(4)(a) of the Act,201_6 provides thar rhe promoter shall bc.

responsible to the allottee as per agreement for sale. Section . 1(4)(aJ

is reprod uced as hereunder:

11.

Section 71

(4) The promoter shall-
(a) be responsible for all obligotions, responsibilities and functiot,s

under the provislons ofthis Act or the rules ond regulations mac e
thereunder or to the allottees os per the agreement for sale, or to
the qssociation of ollottees, os the cose nay be, till tle
conveyonce of oll the apartments, plots or buildings, os the ca:e
moy be, to the ollottees, or the conmon areas to the associaticn
ofollottees or the competent authority, os the cose moy be;
Section 34-Functions oI the Authority:

344 of the Act provides to ensure complionce of tle
obligations cast upon the promoters, the ollottees ond tl e
real estate ogents under this Act dnd the rules ond
reg u la tions mod e thereu nder_

So, in view of the provisions of the Act quoted above, the authc rity has

complete jurisdiction to decide the complaint regarding non

compliance of obligations by the promoter leaving aside comp€ nsation

which is to be decided by the adjudicating officer if pursuec by the

complainants at a later stage.

Further, the authority has no hitch in proceeding with the complaint

and to grant a relief of refund in the present matter in vievr of the

judgement passed by the Hon'ble Apex Court in Newtech prcmoters

ond Developers Private Limited Vs Stote of ll,p. and Ors. 2021-2022

(1) RCR (Civil), 357 ond reiterated in case of M/s Sana Aealtors

Private Limited & other Vs Union of India & others SLp (Civil) No.

t2.

PaEe 14 0124
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13005 oIZ020 decided on 12.05.2022, wherein it has been laid down

as under:

"86. From the scheme of the Act of which o detailed reference hr
been mqde ond toking note of power of odjudicatian delineotrd
with the regulotory quthority and adjudicoting offcer, whtt
finolly culls out is thot although the Act indicdtes the disttn.t
expressions like,refund',,interest',, penqlty' and,com pensotion,, o
conjoint reoding of Sections 18 ond 19 cleorly manifests th,tt
when it comes to refund of the qmount, ond interist on the
refund omount, or directing poyment of interest for deloytd
delivery of possession, or penalty and interest thereon, it is the
regulatory duthority which hos the power to examine ard
determine the oukome of o complaint. At the sone time, when it
comes to Q question of seeking the relief of odjudgirg
compensation ond interest thereon under Sections 12, 14, jB ar d
19, the adjudicating offcer exctusively hos the power to
determine, keeping in view the collective reoding of Section i 1

reod with Section 72 of the Act, ifthe qdjudicotion under Sectiot,s
12, 14, 18 and 19 other than conpensotion os envisoged, if
extended to the odjudicoting officer ds prayed that, in our vtetr,
may intend to expand the ambit ond scope of the powers ond
functions of the adjudicating officer under Section 7l oncl th(,t
would be ogainst the mandqte of the Act 2016.',

13. Hence, in view of the authoritative pronouncement of the Hon,ble

Supreme Court in the case mentioned above, the authority has the

F.

1,4.

jurisdiction to entertain a complaint seeking refund of the amount and

interest on the refund amount.

Findings on the objections raised by the respondent

F. I Obiection regarding the proiect being delayed because of force
majeure circumstances and contending to invoke the force
majeure clause.

From the bare reading of the possession clause of the fla. buycr

agreement, it becomes very clear that the possessjon of the apirrtment

was to be delivered by 30,04.2079. The respondent in its reply
pleaded the force majeure clause on the ground of Covid- 19. T re H igh

Court of Delhi in case no. O.M.p (I) (COMM.) No. BB/2020 & t.As.
3696-3697/2020 titte as M/S HALLTBURTON OFFSHORE SERVTCES

Complaint No. 5423 )f 2022
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INC VS VEDANTA LIMITED & ANR. 29,05.2020, hetd that the tr.ost non-

performance of the Contractor cqnnot be condoned due to the COVID-L7

lockdown in March 2020 in India. The Contractor was in breach since

September 2019. Ooportunities were given to the Contractor to cure the

'omple te

the Project. The outbreok of o pondemic cannot be used os on e:cuse for
non-oerformance of a contract for which the deadlines were much

before the outbreak itself. Thus, this means that the

respondent/promoter has to complete the construction of thc

apartment/building by 22.01.2020. The respondent/promoter has nor

given any reasonable explanation as to why the constructio.r of thc

project is being delayed and why the possession has not been offered

to the complainant/allottee by the promised/com mitted tirne.'lhe,

lockdown due to pandemic in the country began on 25.03.202t. So, the

contention of the respondent/promoter to invoke the force ra;eure

clause is to be rejected as it is a well settled law that "No one con toke

benefit out of his own wrong". Moreover, there is nothing orr recorcl

to show that the project is near completion, or the developer applied

for obtaining occupation certificate. Thus, in such a situation, the plea

with regard to force majeure on ground ofCovid- 19 is not sustainable.

F. II Obiection regarding force majeure conditions:

15. The respondent/promoter has raised the contention tltat the

construction of the tower in which the unit of the complailants is

situated, has been delayed due to force ntajeure circumstances such as

delay in shortage of labour, implementation of various social : chentr:s

by Government ol India, demonetisation, lockdown due to (ovid l9
various orders passed by NGT, weather conditions in Curugram and

Complaint No. 5423 of 202 2
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non-payment of instalment by different allottees of the projecf. But all

the pleas advanced in this regard are devoid of merit. It is cbserverl

the plea advanced cannot be taken as the complainant was never a

party to said contract and thus, there was no privy of contract. Further,

the respondent has taken a plea that there was a delay in construction

oF the project on account of NGT orders, orders by EpCA, olders by

Hon'ble Supreme Court of India, etc but did not particularly sp3cify for

which period such orders has been made operative. Thou5h some

allottees may not be regular in paying the amount due but whether the

interest of all the stakeholders concerned with the said project be put

on hold due to fault of on hold due to fault of some of the allottees.

Thus, the promoter/respondent cannot be given any Ieniency c n based

of aforesaid reasons. [t is we]l settled principle that a person cannot

take benefit of his own wrong.

G. Findings on the relief sought by the complainants.

G. I Direct the respondent to refund the entire paid-up amount
along with prescribed rate of interest from the date of deposit
till realization as per Act of 2016.

16. The complainants intend to withdraw from the project and are seeking

return ofthe amount paid by them in respect ofsubject u nit along with

interest at the prescribed rate as provided under section 1 g( 1) of thc

Act. Section. 18(1) oFthe Act is reproduced below for ready refr rence.
"Section 7B: - Return of qmount ond compensotion
1B[1). If the pronoter foils to complete or is unoble to give possesstol
ofon aportment, plot, or building.-
(a) in accordance with the terms of the ogreement for sole or, os th?

case may be, duly completed by the dote specified therein; or
(b) due to discontinuonce of his business os o developer on account (f

suspension or revocatian of the registration under this Act or for
any other reason,

he shdll be liable on demand to the qllottees, in cose the allotLe.:
wishes to withdrow from the project, without preludice to anl, othe,

Page 17 of 24
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remedy ovailable, to return the amount received by him in respe,:t
af thqt apartment, plot" building, as the cose may be, with intere.it
at such rate as moy be prescribed in this behalJ includtg
compensation in the monner as provided under this Act:
Provided that where on qllottee does not intend to withdraw fron tl e
project, he shall be paid, by the promoter, interest for every month of
delay, till the honding over ofthe possesson, ot such rate as moy Le
prescribed."

(Emphqsis supplietl)
17. As per clause E (26J ofthe Provisionally allotment letter form ;rrovidcs

for handing over of possession and is reproduced below: -

E Possession if the unit
26.The possession of the unit sholl be given by April 2019 or extend?d penoLl

as permitted by the agreement. However, the company hereby tgrees to
compensate the Allottee/s @ k.5.00/-(five rupees only) per sq. ft. of super
orea of the commercial unit per month for ony deloy in honling over
possession of the unit beyond the given period plus the groce period ol 6
months ond up to the ofrer lettq of possession or octuol physical
possesslon whichever is earlier. Howevel qny deloy in project execution or
its possession caused due to.Jorce mojcure conditions ond/or ony )udtctal
pronouncement sholl be excluded from the aforesoid possession puiod 'l 11e

compensation amount will be calculated ofter the lopse of the gt oce period
and sholl be adjusted or pqid, ifthe odjustment is not possible because ol the
complete poyment made by the Allottee till such dqte, crt the tin,e ol linol
account statement before possession of the unit. I he penaltt cloute will be
applicable to only those Allottees who hqve not boked their unit L.nder ony
special/beneliciol scheme of the compony i.e. No EMI till offer of prsse.ssior,
Subvention scheme, Assured return etc end who honour thetr agreetl
poyment schedule ond make timely poyment of due installments ontl
odditional chorges os per the pqyment given in Allotment Letter-.

18. At the outset, it is relevant to comment on the preset possessio:r clause

of the agreement wherein the possession has been subject€d to all

kinds of terms and conditions of this agreement and applicat on, and

the complainant not being in default under any provisions of this

agreement and compliance with all provisions, formalittes and

documentation as prescribed by the promoter. The drafting of this

clause and incorporation of such conditions are not only vailue and

uncertain but so heavily loaded in favour of the promoter and against

the allottee that even a single default by the allottees in lulfilling

Page 18 ol 24
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may make the possession clause irrelevant for the purpose ot allottee

and the commitment date for handing over possession loses its

meaning. The incorporation of such clause in the buyer d,:veloper

agreement by the promoter is just to evade the liability towarcls timely

delivery of subject unit and to deprive the allottee of his right rccrurng

after delay in possession. This is just to comment as to how tho builder
has misused its dominant position and drafted such misr:hrevous

clause in the agreement and the allottee is left with no option but to
sign on the dotted lines.

Due date of handing over possession and admissibility 0[ grace

period: As per clause E (26) of the provisional allotment letter, the

possession ofthe allotted unit was supposed to be offered by the April

2019 with a grace period of 6(sixJ months i.e., Ocrober 2019. Ihere js

nothing on record to show that the respondent has completed the

project in which the allotted unit is situated and has applied for

occupation certificate by April 2019. So, in view of these f;rcts, the

developer can't be allowed grace period of 6 months more beyontl

April 2019 as mentioned in clause E [26) in the provisional allotmer]t

letter.

Admissibility of refund along with prescribed rate of inter_,st: 'f he

complainants are seeking refund the amount paid by them at the rate

of interest per annum. However, the allottee intends to withdritw from

the project and is seeking refund of the amount paid by her in respect

of the subiect unit with interest at prescribed rate as provideC undcr

rule 15 ofthe rules. Rule 15 has been reproduced as under:

Rule 15, Prescribed rqte of interest- [proviso to section 72, section
1B ond sub-section (4) and subsection (7) of section 1gl

C"*rhr, N"i4ff ,f r0r,__l
formalities and documentations etc. as prescribed by the promoter

1,9.

20.
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@ For the purpose of proviso to section 12; section 18; ond :.ub-
sections (4) ond (7) of section 19, the ,,interest at the t.ate
prescribed" shall be the Stote Bonk of lndio highest marginal ,:ost
of lending rote +2a/0.:

Provided that in case the State Bank of lndia marginal cost of lendins rate
(MCLR) is not in use, it shall be replqced by such ienchmori lending-.qres
which the State Bank of tndio moy fix from time to time for lendinl n the
general pubtic.

The legislature in its wisdom in the subordinate legjslation u nder the
provision of rule 15 ofthe rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislilture, is
reasonable and ifthe said rule is followed to award the intererit, it will
ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India r.e.,

https://sbi.co.in, the marginal cost of lending rate (in short, NICLRI as

on date i.e., 04.1,0.2023 is 8.7 5o/o. Accordingly, the prescribe(l rate of
interest will be marginal cost of lending rate +2o/o i.e., LO.7 So/o,

0n consideration of the circumstances, the documents, subrnissions

and based on the findings of the authority regarding contraver tions as

per provisions of rule 28(1), the authority is sarisfied that rhe

respondent is in contravention of the provisions of the Act. By ,/irtue of

clause E (26] of the provisional allotment agreement executecl

between the parties on 29.06.2076, the possession of the sublect

apartment was to be delivered within stipulated time period ie., April
2019 plus 6 months grace period. The grace period of 6 m,rnths is
disallowed in the present complaint for the reasons mentione(l above.

Therefore, the due date of handing over possession comes ort to be

30.04.2019.

Keeping in view the fact that the allottee/complainant wishes to
withdraw from the project and is demanding return of the amount

received by the promoter in respect of the unit with interest orr fajlure

21.

22.

23.

complaint No. 5423 of 2022

24.
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of the promoter to complete or inability to give possession of the unit

in accordance with the terms of agreement for sale or duly completed

by the date specified therein, the matter is covered under section

18[1) ofthe Act of 2016.

25. The due date of possession as per agreement for

Complaint No. 5423 ,)f 2022

sale

of3

as mentioned in

the table above is 30.04.2019 and there is delay of 3 years 3 months

and 2 days till the date of filing of the present complaint. The rlue date

of possession as per clause E (26) of the provisional allotment letter

clearly mentioned 30.04.2019. lt is pertinent to mention over tLere that

even after a passage of more than 3.3 years neither the constr lction is

complete nor an offer of possession of the allotted unit has be,:n made

to the allottee by the builder. Further, the authority obsenred that

there is no document on record from which it can be ascertair ed as to

whether the respondent has applied for occupation certificrte/part

occupation certificate or what is the status of construction of lhe

proiect.

26. Moreover, the occupation certificate/completion certificate of the

project where the unit is situated has still not been obtaine(l by the

respondent/promoter. The authority is of the view that the allottee

cannot be expected to wait endlessly for taking possession of the

allotted unit and for which he has paid a considerable amount [owards

the sale consideration and as observed by Hon'ble Supreme lourt of

India in lreo Grace Realtech Pvt. Ltd. Vs, Abhishek Khanno & Ors.,

civil appeal no. 5785 of2019, decided on 11.07.2021

".... The occupotion certificate is not available even os on dote, whicj
clearly omounts to defciency of service. The allottees connot be mod?
to woit inclefinitely for possession of the oportments allotted to then ,
nor can they be bound to toke the opartments in phase 1 of th?
project......."
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27. Further in the judgement of the Hon'ble Supreme Court of lndia in the

cases of Newtech Promoters ond Developers private Lin ted Vs

State of U.P. and Ors, and reiterated in case of M/s Sona llealtors
Privdte Limited & other Vs llnion of India & others (supro) it was

observed as under: -

25. The unquolified right of the allottee to seek refund relerred under
Section 18(1)(a) and Section 19(4) of the Act is not dependent o 1
qny contingencies or stipulations thercot' lt oppeors thot th?
legislature hos consciously provided this right of refund on demon,l
as on unconditionol absolute right to the ollottee, if the promote.
fails to give possession ofthe aportment, plot or building within thl
time stipuloted under the terms of the ogreement regordless af
unforeseen events or stay orders of the Court/.lribunal, which I n
either woy not ottibutable to the allottee/home buyer, th
promoter is under an obligqtion to refund the amounl on demand
with interest qt the rote prescribed by the Stote Government:
including compensation in the manner provided under the Act witD
the proviso that if the allottee does not wish to withdrow from the
project, he shall be entitled for interest for the period of detay tilt
handing over possession ot the rote prescribed_,'

28. The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2016, or the rr,les and

regulations made thereunder or to the allottee as per agreenlent for

sale under section 11(4)(a) of the Act. The promoter has fliled to
complete or is unable to give possession of the unit in accordar ce with

the terms of agreement for sale or duly completed by tlle date

specified therein. Accordingly, the promoter is liable to the allottee, as

she wishes to withdraw from the project, without prejudice to any

other remedy available, to return the amount received by him in
respect ofthe unit with interest at such rate as may be prescrib:d.

29. Accordingly, the non-compliance of the mandate contained in section

11(4)(a) read with section 1B(1) of the Act on rhe part of rhe

respondent is established. As such, the complainants are entitled to

refund of the entire amount paid by her at the prescribed rate ol

C"rnelr,", N",5413 ,,f ,0r, 
]
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interest i.e., @ 10.7so/o p.a. (the state Bank of lndia highest tnarginal

cost of lending rate (MCLR) applicable as on date +Zyo) as prlscribed

under rule 15 of the Haryana Real Estate [Regulation and

Development) Rules, 2017 f,rom the date of each payment till thc

actual date of refund of the amount within the timelines provided in

rule 16 of the Haryana Rules ZO|T ibid.

H. Directions ofthe authority

30. Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance ol

obligations cast upon the promoter as per the function entrrtsted to

the authority under section 34(0:

i. The respondent is directed to refund the amor nt i.c.,

Rs.43,36,44L/- received by it from the complainants along with
interest at the rate of 10.750/o p.a. as prescribed under rule 15 of

the Haryana ReaI Estate (Regulation and Development) Rules,

2077 from the date of each payment till the actual date o I refu nd

of the deposited amount.

ii. The amount paid on account of assured return may be zdjusted

from the refundable amount and shall return the balance amounr

to the complainants.

iii. A period of 90 days is given to the respondent to comply \vith thc

directions given in this order and failing whiclt legal

consequences would follow.

iv. The respondent is further directed not to create any third-party
rights against the subject unit before full realization of the paid-

up amount along with interest thereon to the complainants and

even il any transfer is initiated with respect to subiect r nit, the

Page 23 ol24
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receivables shall be first

complainants.

31. Complaint stands disposed oi
32. File be consigned to registry.

utilized for

Dated: 04.10.2023 (Ashok
Mem

Harya na
Regulatory

Gurugram

te
ty

e
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