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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. :

Date of complaint :

Date oforder :

ORDER

1. The present complaint has been filed by the complainant/allottee under

section 31 ofthe Real Estate (Regulation and Development) Act 2016

(in short, the Act) read with rule 28 of the Haryana Real Estate

(Regulation and Developmentl Rules, 2017 (in short, the Rul€sJ for

violation of section 11(aJ (al of the Act wherein it is lnfer a1t'a pres rribed

that the promoter shall be responsible for all obligirtions,

responsibilities and functions under the provisions of the Act rr the

Rules and regulations made there under or to the allottee as per the

agreement for sale executed inter se.
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Unit and proiect related details

The particulars of unit details, sale consideration, the amount prid by

the complainant, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

S.No. Heads Information
1. Project name and

location
Ocus 24K, Sec 68, Gurugram

2. Project area 4.44 acres

3. Nature of the project Commercial project

4. DTCP License 76 of 20-12 dated 01.08.2012 and
valid up to 31.07.202 0

5. Name of the licensee Perfect Constech Pvt. Ltd
6. RERA Registered/ not

registered
Registered
220 0f 2017 dated 1A.09.201.7

RERA Registration valid
uD to

17.09.2022

7. Unit no. As per BBA: 1401, 14d, floor
(Page 47 of complaint)
Revised unit: 1701, 17rh floor
fPaee 19 of reolvl

Unit measuring {super
area)

1194 sq. ft.

lpage no. 47 of the complaintl
Revised area- 12.19 sq. ft,

lpage nq 19 o,f t_he reply.l
N/A9. Date of allotment

10. Date of execution of
builder buyer asreement

7A.04.2074

[page nq, 4? oJthe complaintl
11. Possession clause 11[a)

The company based on its pre
plans and estimates and subiect I

just exceptions endeavours
complete construction of the
building/said unit within a peri(
sixty (60) months from the dal
this agreement rnless there sha
delay or failure due to departr
4elgy qL {.!C to any circumsta
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beyond the power and control o
company or force majeure condil
including but not limited to rea
mentioned in clause 11(bJ and 1

or due to failure of the allottee(
pay in time the total price and c
charges and dues/paym
mentioned in this agreement or
failure on the part ofthe allotteeI
abide by all or any oI the terms
conditions of this agreement.
[emphasis supplied)

12. Due date of possession L8.04.201-9
Calculated as 60 months from th
date of the asreement

13. Total sale consideration Rs.1,10,32,560/-

[As per BBA at page no. 48 of the

SSn'plqiltL _
Rs.52,77 ,334/-
lAs per S0A at page 20 of replvl

1,4. Total amount paid

15. Letter for withdrawal
from Droiect

vide email dated 09.08.2019
Ipage 66 of complaintl

16. Consent letter for leasing
out of abovementioned
unit dated

5 09.2 018

L7. 0ccupation Certificate 17 .07 .20L9

[Annexure R/4 at page 15 of rep
18. Offer of Possession 23.07 .20L9

lpase 17 of re I

1-9. Change of unit letter 23.07 .2079
(Page 19 of reply)
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3.

Facts ofthe complaint

The complainant has made the following submissions: -

I. That the complainant booked a unit in the project of respr)ndent

named "OCUS 24K" and thereafter a builder buyer agreement was

executed between the parties on 18.04.201,4, vide which a unit
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III.

II.

bearing no. 1401, 14th floor, having a carpet are a of 7194 sq. [t. was

allotted in his favour.

That as per the terms of the agreement entered between the p arties,

the possession Dfthe unit was to be given in 2019. However when

the complainant visited the site to check the stage/phaso wtse

project completion of the said project and progress of his llat, he

found that neither the construction was completed as promis:d nor

the raw/building materials which were promised to be used while

signing BBA were used for the construction.

That the complainant sent an e-mail to the respondent that he would

be opting out of the BBA as neither the township-pro je(:t was

completed, nor the possession of the apartment unit was gir'en as

per the BBA within the stipulated time and even after a mad chase,

the builder is yet to refund the invested amount plus comper sation

to the complainant.

That even today in the year 2022 even after almost a decadr: of its

inception, is incomplete, contrary to the tall claims made ry the

respondent. The amenities such as the swimming pool and gym on

the terrace, the shopping complex, a functioning cllb, an

entertainment zone, is yet incomplete even till date, till dzte the

construction is half done or incomplete and also the brrildrng

material which is used is of inferior and deteriorated quality than

was promised during the booking ofthe said unit/ studio aparIment.

That the respondent had deliberately remained silent on the status

of the project and kept the complainant in a luccnt situatio:l with

respect to the developments,

That in the circumstances mentioned above, the respondert is in

default of the contractual obligations and is liable for ;rll thc

IV,

VI.
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6.

compensation/ damages that are being constantly incurred ly the

complainant.

VII. That in the clause of delay in payments of the buyer's agre€ment;

respondent has mentioned illegal interest rate compound:d on

delayed payment at the time of every succeeding installmen: from

the due date of installment. Hence it was preplanned ard the

ulterior motive ofthe respondent to financially exploit complz inant.

Relief sought by the complainant:

The complainant has sought following relief[s),

i. Direct the respondent to refund the entire amount deprsited

alongwith prescribed rate of interest.

0n the date of hearing, the authority explained tc the

respondent/promoter about the contraventions as alleged to hav,) been

committed in relation to section 1 1(al (a) of the Act to plead gu ilty or

not to plead guilty.

Reply by the respondent/builder.

The respondent contested the complaint by filing reply dated

03.LL.2022 on the following grounds: -

That the complainant vide an application form dated 09.09.20: 3 had

approached the respondent and applied for the booking ofthe tnir rn

one of its project namely Ocus 24K. Thereafter, a builder buyer

agreement, dated 18.04.2014 was executed between the parti )s and

the complainant was provisionally allotted a unit bearing no.1r.01 on

14th floor in the said project.

That the said unit was allotted to the complainant provisionally

which is subiect to change on the basis of consent provided/gi'/en by

him regarding the usage of the said unit in accordance with :lause

20 (cJ ofthe said agreement.

ll.

Page 5 of 15
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IV.

7.

llr. That on the combined reading of clause 11 (al and clause 14 of the

said agreement, the construction of the said unit shall be con pleted

within 66 months from the date ol execution of said agreement.

Therefore, as per the said agreement, said unit was to be con pleted

on or before 78.09.2019.

That the respondent had also sought the consent from the

complainant for leasing of the said unit for the manafiement

purposes, as per the agreed clause 20 (cl of the said Agreemc nt and

he had provided his consent for leasing of the said unit tbr the

management purpose vide the consent letter dated 15.09.2013.

That the occupancy certificate was granted to respondr)nt on

17.07.2079, hence it is clearly evident that the said project i: ready

and operational since March 2019. Accordingly, the respondcnt has

sent the offer of possession of the said unit, alongwith unit lhange

letter and final statement of accounts to the complain;lnt on

23.07 .20L9.

That the complaint is a chronic defaulter and has defaulted in tnaking

payment against the outstanding dues for the unit as per the agreed

terms and conditions under the said agreement, despite the fiLCt that

respondent had issued several reminder letters to him for clearing

the outstanding dues to which complainant never paid a heed. Hence,

the respondent cannot be held liable for default committed by the

complainant and he is not entitled to any of the relief prayec in the

complaint.

Copies of all the relevant documents have been filed and placed on the

record. Their authenticiry is not in dispute. Hence, the complaint can be

decided on the basis of these undisputed documents and submissrons

made by the parties.

vl,

Complaint No. 2064 of 2022
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lurisdiction of the authority

The authority has complete territorial and subject maner jurisfiction

to adludicate the present complaint for the reasons given below.

D.I Territorial iurisdiction
As per notiFication no. 7 /921201-7 -1TCP dated t4.1Z.ZO't7 issrred by

Town and Country Planning Department, Haryana the jurisdic ion of

Haryana Real Estate Regulatory Authority, Gurugranr shall be entj|e

Gurugram district for all purposes. In the present case, the project in

question is situated within the planning area of Gurugram district.

Therefore, this authority has complete territorial jurisdiction to deal

with the present complaint.

D.ll Subiect-matteriurisdiction

Section 11(4J(aJ of the Act, 2016 provides rhar the promoter slrall be

respo nsible to the allottee as per agreement fo r sale. Section 1 1 [4 J (a] is

reproduced as hereunder:

Section 11..,,.
(4) The promoter shall-

(a) be responsible for oll obligations, responsibilities an(l Junctnns
under the provisions of this Act or the rules ond regulations mode
thereunder or to the allottees as per the agreement for sale, or Lo
the ossociation of allottees, os the case may be, till the conveyonce
of all the apartment' plots or buildings, as the cose moy be, to the
allottees, or the common areasto the associqtion ofollottees or the
competent authoriql, os the cose moy be;
Section 34-Functions of the Authorily:
344 of the Act provides to ensure compliance of the obligations
cost upon the prtrmoters, the allottees and the reol estote qqents
under this Act and the rules and requlotions made thereunder.

So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation

which is to be decided by the adjudicating officer if pursued by the

c-,,rpl..' NJ"lil;ror, -l

complainant at a later stage.
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12. Further, the authority has no hitch in proceeding with the conrplaint

and to grant a relief of refund in the present matter in view of the

judgement passed by the Hon'ble Apex Court in Newtech Protnoters

and Developerc Private Limited Vs State oI U.p. and Ors. 202),.2022

(1) RCR (Civil),357 and reiterated in case of M/s Sana Realtors trtrivate

Limited & other Vs Union of lndio & others SLP (Civil) No. 73005 of
2020 decided on 72.05,2022wherein it has been laid down as under:

"86, From the scheme ol the Act of which a detoiled reference hos
been mode and taking note of power ofadjudication delineoted with
the regulotory outhoriry and adjudicqting oflcer, whot linolly culls
out is that although the Act indicates the distinct expressions like
'refu nd', 'interest', 'penalq,' and 'compensotion', o conjoint reading oJ
Sections 18 ond 19 cleqrly monifests thotwhen it comes to rcfund oJ
the amount, and interest on the refund amount, or directing poyment
of interest for delsyed delivery of possession, or penolty and interest
thereon, it is the regulotory outhoriry which hos the power to
examine ond determine the outcome ofa comploint. At the same time,
when it comes to a question oI seeking the relief of adjudging
compensation qnd interestthereon under Sections 12, 14, 18 and 19,
the adjudicating olficer exclusively has the power to determine,
keeping in view the collective reoding ofSection 71 reod with Section
72 of the Act. if the adjudicotion under Sections 12, 14, 18 ond 19

other than compensqtion as envisoged, if extended to the
adjudicating olficer as proyed that, in our view, may intend to expono
the ombit ond scope ofthe powers ond functions ofthe adjudicqting
ollicer under Section 71 ond thot would be ogainst the mondote o)

the Act 2016-"

13. Hence, in view of the authoritative pronouncement of the

Supreme Court in the case mentioned above, the authority

jurisdiction to entertain a complaint seeking refund of the amo

interest on the refund amount.

E. Findings on the reliefsought by the complainant.

I Io n'ble

l as the

r nt and

Direct the respondent to refund the entire amount del)osited
alongvyith prescribed rate of interest.

14. In the present complaint, the complainant intends to withdraw ftlom the

project and is seeking return of the amount paid by him in respect of

subject unit along with interest at the prescribed rate as provider undcr

E.I.
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section 18(1J of the Act. Sec. 18(1) of rhe Act is reproduced

ready reference.

15.

"Section 78: - Return olamount and compensation
1B(1). II the promoter foils to complete or is unoble to give possession oJ.
an aportment, plot, or building.-
(q) in accordancewith the terms ofthe agreement for sole or, os the cqse

may be, duly completed by the dote specifed therein; or
(b) due to discontinuonce of his business as o developer on occount ol

suspension or revocation ofthe registrqtion under this Actorfor ony
other reoson,

he shqll be liable on demand to the ollottees, in cose the ollottee
wishes to withdraw from the project, without prejudice to ony other
remedy avoilable, to return the omount received by him in respect
of thqt aportment, plot, building, as the cqse may be, with interestqt such tate as moy be prescrlbed in this beholf inctuding
compensotion in the manner os ptpvided under this Act:
Provided that where an allottee does not intend to withdraw from the
project, he sholl be poid, by the promoter, interest for every month ol
deloy, till the honding over of the possession, at such rqte os moy be
prescribed."
(Emphasis supplied)

As per 11(a) of the agreement to sell dared 03.03.2014 provi(les for

handing over ofpossession and is reproduced below:

ow for

16.

11(a) Schedule for possession ofthe Said Unit
"That the Seller shall sincerely endeavor to give possession of the The
Compony based on its present plons and estimotes and subject to all
just exceptions endeoyors to complete construction of the Soid
Building/Said Unit within q period ofsixty (60) months from the
date olthis agreement unless there sholt be deloy or foiture due to
departmentdeloy or due to any circumstances beyond the power ond
control of the Compony or Force Mojeure conditions induding but
not limited to rcqsons mentioned in clouse 11(b) and 1t((:) or due to
failure of the Allottee(s) to poy in tine the Totol price ond other
chorges and dues/poyments mentioned in this Agreement or ony
foilurp on Ihe parL oJ the Atlot teels) Lo abde by all or ony ol the rerms
and conditions oj this Agreement......_...."

At the outset, it is relevant to comment on the preset possession clause

ofthe agreement wherein the possession has been subjected to al kinds

of terms and conditions of this agreement and application, atrd the

complainants not being in default under any provisions of these

agreements and compliance with all provisions, formalities and

Complaint No. 2064 o
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documentation as prescribed by

clause and incorporation of such

uncertain but so heavlly loaded in

Frrdr*^,"16.";q
the promoter. 1'he drafting of this

conditions are not only vag.re and

favour of the promoter and ,igainst

the allottee that even a single default by the allottee in flrlfilling

formalities and documentations etc. as prescribed by the promoter may

make the possession clause irrelevant for the purpose of allottee and

the commitment date for handing over possession loses its m,:anrng.

The incorporation of such clause in the buyer's agreement by the

promoter is just to evade the liability towards timely delivery of r;ub ject

unit and to deprive the allottee of his right accruing after d:lay in

possession. This is just to comment as to how the builder has n isused

his dominant position and drafted such mischievous clause in the

agreement and the allottee is left with no option but to sign on thr: doted

lines.

Due date of handing over possession and admissibility of grace

period: As per clause 11(a] of the agreement to sell, the possession of

the allotted unit was supposed to be offered within a stitulated

timeframe of 60 months from the date of executiolt of the truyer's

agreement t.e., 18.04.2074. Therefore, the due date for handing tver of

possession comes out to be 18.04.201,9.

The Section 18(1] is applicable only in the eventuality whe re the

promoter fails to coniplete or unable to give possession of the unit in

accordance with terms of agreement for sale or duly completed by the

date specified therein. This is an eventuality where the promoler has

offered possession ofthe unit after obtaining occupation certificirte and

on demand of due payment at the time of offer of possession, the a llottee

wishes to withdraw from the proiect and demand return ofthe amount

t7.

18.

Page l0 of lS
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received by the promoter in respect of the unit with interest at the

prescribed rate.

19. The complainant stated that even after 9 years of the executior of the

BBA, the township is yet not completed. Therefore, vide email

09.08.201.9, he requested the respondent to refund the amount paid by

him as per agreement. However, the respondent neither even bother to

reply nor refund the amount paid. The respondent contend(d that

occupancy certificate was granted to respondent on 17 .07.2019 hence

it is clearly evident that the said proiect is ready and operationz I since

March 2 019 and the offer of possession was made on 23.07.2 01!r.

20. After considering the documents available on record as vrell as

submissions made by the parties, it is concluded that the OC/C( of the

Tower in which the unit of complainant is situated has been of tained

by it. The due date of possession as per buyer's agreemelt was

78.04.2019 and the complainant has surrendered the ulllt on

09.08.2019 after possession of the unit was offered to hinr after

obtaining occupation certificate by the promoter. The OC was received

on 17 .07.20L9 whereas, offer of possession was made on 23.0i .2019.

The allottee never earlier opted/wished to withdraw from the l)roject

even after the due date of possession and only when offer of poss essio n

was made and demand for due payment was raised, then only, he has

filed a complaint before the authority.

21. The right under section 18(1)/19(4) accrues ro the allottee on failure of

the promoter to complete or unable to give possession of the lnit in

accordance with the terms of the agreement for sale or duly con pleted

by the date specified therein. If allottee has not exercised the right to

withdraw from the project after the due date of possession is o r'er till

the offer of possession was made to him, it impliedly means tlrat the

Page 11 of 15
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allottee tacitly wished to continue with the project. 'fhe promorer has

already invested in the project to complete it and offered possession of

the allotted unit. Although, for delay in handing over the unit ty due

date in accordance with the terms of the agreement for sale, the

consequences provided in proviso to section 18( 1) will come in f:rce as

the promoter has to pay interest at the prescribed rate of every month

of delay till the handing over of possession and allottees interest for the

money he has paid to the promoter is protected accordingly and the

same was upheld by in the judgement of the Hon'ble Supreme Court ol

India in the cases of Newtech Promoters dnd Developers I'rivate

Limited Vs Stdte of U,P. and Ors. (supra) reiterated in cose of M/s

Sana Realtors Privdte Limited & other Vs Union of India & othtrs SLP

(Civil) No. 73005 of 2020 decided on 12.0 5.2022; thati -

25. The unqualifietl right oJ the ollottees Lo seek refund refeffed U'1dcr

Section 1B(1)(a) ond Section 19(4) of the Act is not dependent on uny
contingencies or stipulqtions thereof. lt oppeors thqt the legisloture hos

consciously provided this right of refund on demond os on uncondittonal
absolute right to the ollottees, ifthe promoter foils to give possession of the
apartment, plot or building within the time stipuloted under the terms cfthe
agreement regardless of unforeseen events or stay orders of the
Court/Tribunal, \a'hich is in either woy not attributqble to the
allottees/home bu)'er, the promoter is under an obligation to refuntt the
amount on demond with intercst at the rate ptescribed by the .;tote
Covernment including compensotion in the manner provided under th) Act
with the proviso thqt if the ollottees does not wish to withdrqw front the
project, he sholl be entitled ]br interest for the period of delqy till har dng
over possession at the rote prescribed.

22. The promoter is responsible for all obligations, responsibi liti 3s, and

functions under the provisions of the Act of 2016, or the ru es and

regulations made thereunder or to the allottee as per agreenent for

sale. This judgement of the Supreme Court of India recrtgnized

unqualified right of the allottees and liability of the promoter in casc of

failur'e to complete or unable to give possession of the unit in

accordance with the terms of agreement for sale or duly completed by

Page 12 olr 5
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the date specified therein. But the complainant-allottee failed to

exercise his right although it is unqualified one rather tacitly wished to

continue with the project and thus made himself entitled to ieceive

interest for every month of delay till handing over of possession. It is

observed by the authority that the allottee invest in the proj,)ct for

obtaining the allotted unit and on delay in completion of the l)rojcct
never wished to withdraw from the project and when unit is re.rdy for

possession, such withdrawal on considerations other than delay r uch as

reduction in the market value of the property and investment pu|ely on

speculative basis will not be in the spirit of the section 18 which

protects the right of the allottees in case of failure of promoter r o give

possession by due date either by way of refund if opted by the allottee

or by way of delay possession charges at prescribed rate of interest for

every month of delay.

23. In case the allottee wishes to withdraw from the project, the prc moter

is liable on demand to return the amount received by it with interest at

the prescribed rate if jt fails to complete or unable to give possesr;ion of

the unit in accordance with the terms of the agreement for sale. 'l'he

words liable on demand need to be understood in the sense tt at the

allottee has to make intentions clear to withdraw from the proj€ct and

a positive action on his part to demand return of the amount with

prescribed rate of interest if he has not made any such demand p rior to

receiving occupation certificate and unit is ready then he imlrliedly

agreed to continue with the project i.e. he do not intend to wit ldraw

from the project and this proviso to sec 18[1) automatically com,)s into

operation and the allottees shall b.e paid interest at the prescrib€,d rate

for every month of delay by the promoter,

Page 13 of 15
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In the instant case, the unit was provisionally allotted vide buyer,s

agreement dated L8.04,2014 and the due date for handing over for

possession was 18.04.2019. The OC was received on lZ.0i.ZO19

whereas, offer of possession was made on 23.07.20i,9. However, it is

observed that the complainant vide email dated 09.0t.2019

surrendered the unit even before filing of the complaint. Therefure, in

this case, refund can only be granted after certain deducticns as

prescribed under the Haryana Real Estate Regulatory Autnority

Gurugram (Forfeiture of earnest money by the builderl Regul:rtions,

11(5) of2018, which provides as under; -

"5. AMOUNT OF EARNEST MONEY
Scenario prior to the Real Estote (Regulations ond Development) Act, Z 01(
wos different. Freuds were carried out tyithout ony t'eor as there wos n(
law for the same but now, in view of the above facts ond toking int(
consicleration the judgements of Hon'ble Nationol Consumer Dispute:
Redressol Commission and the Hon'ble Supreme Court oJ tndia, tht
outhority is of the view that the fo*iture omount of the eornest mone)
shall not exceed more than 10a/a of the considerqtion amount of the reo
estote i.e. apartment/plot/building os the case may be in oll cases wheft
the cancellation of the jlat/unit/plot is made by the builder in o unilotero
menner or the buyer intends ta withdrow from the project ond on)
agreement containing ony clause contrary to the oforesoid regulotion:
shall be void ond not binding on the buyer"

Thus, keeping in view the aforesaid factual and legal provisiors, the

respondent is directed to refund the paid-up amou nt of Rs.52,77 ,334 /-
after deducting 10% of the basic sale consideration of Rs.98,98,260l-

being earnest money along with an interest @10.75o/o p.a. [the State

Bank of lndia highest marginal cost of lending rate (MCLRI applicable

as on date +270) as prescribed under rule 15 ofthe Haryana Real istare

(Regulation and Development) Rules,2017 on the refundable anrount,

from the date of surrender i.e., 09.08.2019 till actual refund ,tf the

amount within the timelines provided in rule 16 of the Haryana Rules

20L7 ibid.

24.

25.

'y
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26.

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 04.10.2023

;7u lt l,1r

Directions of the authority

Hence, the authority hereby passes this order and issues the

directions under section 37 of the Act to ensure compl

obligations cast upon the promoter as per the function en

authority under section 34(fJ:

i. The respondent/builder is directed to refund the paid-up

of Rs.52,77,334/- after deducting 100/o of the basi

consideration of Rs.98,98,260/- being earnest money alo

an interest @ 10.750lo p.a. on the refundable amount, from

ofsurrender i.e., 09.08.2019 till its realization.

27.

28.

ii. A period of 90 days is given to the respondent to comply w

directions given in this order and failing which legal conseq

would follow.

Complaint stands disposed ol
File be consigned to the registry.
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