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CORAM:
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APPEAMNCE:
Sh. Mustafa Alam [Advocate]
Sh. Garvit GuPta (Advocate)

Respondent

ORDER

1. This complaint has been filed by the complainant/allottee under section

31 of the Real Estate (Regulation and Development) Act' 2016 fin short'

the Act) read with rule 28 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 [in short' the Rules) for violation of section

11[4)[a) of the Act wherein it is inter alia prescribed that the promoter

shall be responsible for all obligations' responsibilities and functions

under the provisions of the Act or the Rules and regulations made,

'r
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A.

2.
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thereunder or to the allottees as per the agreement for sale executed inrer

se.

Unit and proiect related details

The particulars of unit details, sale consideration, the amount paid by the

complainant, date ofproposed handing over the possession, delay period,

if any, have been detailed in the fbllowing tabular form:

S. N. Particulars Details

1. Name of the project "Raheja's Aranya CitY", Sectors

11&14, Sohna Gurugram

2. Project area 107.85 acres

3. Nature of the project Residential Plotted ColonY

ffi
up to 28.03.2018

i. 19 of 2074 dated 11.06.2014 valid

up to 10.06.2019

4. DTCP license no. and

validity status

5. Name of Iicensee Standard Farms Pvt. Ltd and 9 others

6. Date of approval of

building plans

29.01.2016

Registered vide no. 93 of 2017 dated

28.0A.2017
7. RERA Registered/not

registered

8. RERA registration valid

toup

27 .02.2023 
I

27.08.2022 + 6 months in view of 
]

covid - 19. I

9. Unit no. Plot no. E-129

(Page no.27 of the complaintJ

10. Unit area admeasuring 27 5.840 sq. yds.
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(Page no. 27 of the complaint)

11. Allotment Ietter 06.04.2015

fPage no. 22 of the complaintJ

12. Date of execution of
agreement to sell

06.04.2015

(Page no. 24 of the complaint)

Possession clause13. I +.2 Possession Time and I

Compensation
I

I That the Seller sholl sincerely endeqvor to

loive possession ol the plot to lhe

I purchaser within lhirry'six (36) monlhs

I from tne dote of the execution of the

I Agreement to sell ond ofter providing of

| *rurory infroslructure specially road

ls"*e, a wakr in lhe secLor bY lhe

Government, but subiect lo Jorce mqjeure

\ conditions or any Government/

I Regulatory quthority s oction, inoction or

I omrsslon and reasons beyond the conLrol

I of the Seller. However, the seller sholl

lbe entitled for compensotion free

I grace period of six (6) months in case

I the development is not comPleted

I within the time Period mentioned

I above. tn the event of his Joilure Lo toke

I over possession of the plot' provisionolly

I and /or finally qllolted within 30 days

from the date of inlimotion in writing by

Ithe seller, then the some shotl lie ot

I his/her risk and cost qnd the Purchoser

I shalt be tie at his/her risk and cost the

I purchoser shall be lioble to pay @ Rs 50/'

I per sq. Yds. ol the plot areo per month os

I cosL and the purchaser sholl be tiqble to

poy @ Rs.50/- per sq. Yards. OI the plot



,M
,J;l.(lzl

HARERA
GURUGRAM F".pl*. ^1". 

1r60 ,f ,rrl
ared per month os holding chargesfor the

entire period of such de\ay............"

(Page no. 32 ofthe complaint).

1,4. Grace period Allowed

As per clause 4.2 ofthe agreement to sell,

the possession of the allotted unit was

supposed to be offered within a

stipulated timeframe of 36 months plus

6 months of grace period. lt is a matter

of fact that the respondent has not

completed the project in which the

allotted unit is situated and has not

obtained the occupation certificate by

April 2018. As per agreement to sell, the

construction of the proiect is to be

completed by April 2018 which is not

completed till date. Accordingly, in the
present case the grace period of 6
months is allowed.

15. Due date ofpossession 06.04.2018

[Note: - 36 months from date of

agreement i.e., 06.04.2015 + six

months grace period)

t6. Basic sale consideratiorr Rs.90,06,192l-

(As per payment plan at page no. 42

ofthe complaint)

1-7 . Total sale consideration Rs.90,36,192 / -

[As per customer ledger dated

09.03.2022 at page no. 16 of the

complaint)

18. Amount paid by the

complainants

Rs.85,17,959/-

*
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complaint No. L960 of 2022

Facts ofthe complaint

The complainant has made the following submissions in the complaint: -

I. That the respondent is a derveloper and is engaged in the business of

real estate developmerit and construction related activities. The

respondent claimed tqhave male a niche for itselfand reckoned as a

dependable builder in the market. Further, the respondent also

claimed to have a good narne and reputation in the market by virtue

of having delivered numerous projects in time to its customers.

II. That in around lanuary 2015, the respondent started to advertise

their residential plots in their upcoming proiect namely "Raheja's

Aranya City" situated at Sector-l.L & 14, Sohna Road, Gurugram,

Haryana, aggressively through various hoarding & banners in thek

B.

3.

[As per customer ledger dated

09.03.2022 at page no. 16 of the

complaint]

19. Payment Plan lnstallment Link Payment Plan

[As per payment plan at page 42 of
complaint)

20. Occupation certificate

/completion certificate
Not received

2L. Offer of possession Not offered

22. Delay in handing ovel the
possession till date of
filing complaint i.e.,

02.05.2022

4 years and 26 days
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III.

Complaint No. 1960 of 2022

region of Gurugram and surrounding areas wherein the respondent

represented ofdeveloping the project with world class amenities and

good Iiving standards. Since the complainant is a real estate

consultant and being aware of the reputation of the respondent,

booked a residential plot admeasuring 275.840 sq. yds bearing plot

no. E- 129 in the project of the respondent against a total sales price

of Rs.90,06,792/-. He has paid a total sum of Rs.85,17,959/-

constituting 94.260/o of rhe ipiil gales price till date, which includes

the external & internal developritent charges against the said unit,

which was duly acknowl€dged by.it For the purposes of the payment

towards the cost of the booked unit, the complainant had taken a

housing loan from the Punjab Housing Finance Limited the tune of

Rs.6l,48,Z1a/- @ 9.20o/o interest on floating basis for making

payment to the respondellt, however, the complainant settled the

loan amount in the month of December 2021 in full.

That the respondent issued an allotment letter and agreement to sell

dated 06.04.201.5 was signed and executed between the parties,

which clearly stipulates that the unit would be handed over to the

complainant within 36 months from the date of execution of the

agreement subject to a grace period of further 6 months. He is

believing upon the assurances and representation of the respondent

for the timely delivery of th e possession ofthe allotted unit along with

necessary infrastructure & other amenities executed the agreement
l_.Y
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Complaint No. 1960 of 2022

IV.

on 06.02.2015. Further, the respondent has also annexed the

schedule of payment as per the "lnstallment Payment Plan", chose by

him, with the agreement to sell.

That the malafide intension of the respondent was evident from the

fact that the respondent never maintained transparency qua the

progress of the project despite receiving the payment from the

complainant in a timely manner as per the payment schedule.

However, to the dismay of the aomplainant, no satisfactory reply was

ever provided by it despite the communications and personal visits

of the representatives'of the complainant in this regard. The

respondent anil their representatives chose to ignore the same and

such requests had fallen on their deaf ears and closed eyes.

That the respondent in complete malafide and breach of the terms

and conditions of th6 agreement, miserably failed to deliver the

possession ofthe unit/plot despite the passage of almost 7 years from

the date of execution of the agreement. Moreover, the respondent has

not even demarcated the plots and the project land is lying barren till

date with no sign of development, which seriously casts and

impression that the project has been abandoned by the respondent'

That the complainant upon not receiving any satisfactory response

from the respondent, had visited the project site and to the utter

shock came to know that no construction work is going on in the

project and same was at standstill. The representative of the 
I

ry

vl.
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respondent has also stopped answering the calls of the complainant.

The malafide of the respondent is further evident from the fact that

they continued to fraudulently raise the payment demands in the

garb of commencement of electric pole installation, installation of

sewage & drainage pipe, demarcation of plots etc. until September

2019 and he paid the said charges in a timely manner in anticipation

ofpossession oFthe unit/plot in timely manner from the respondent'

VIl. That as per the clause 4.2 of the agreement, the respondent has

agreed to deliver the unit within 36+6 months of grace period from

date of execution of the egreement' Therefore, the possession of the

said unit ought to have been handed over to the complainant on or

before 06.11.2018. Despite the passage ofthe due date ofthe handing

over the possession of the unit, the proiect is nowhere near to the

stage of completion. The respondent has abandoned the said project

and has no intention of completing the construction of the proiect'

VIII. That non-completion of the project within time as stipulated in the

agreement clearly implies that the respondent has diverted the funds

somewhere else, leaving the complainant and other similarly placed

innocent buyers in a lurch. Upon believing the assurances of the

respondent of compensating adequately continued with the project

and thereafter, made several payments as and when raised by it'

IX. That a period of almost 7 years since the date of execution of the

agreement but the respondent has miserably failed to adhere to the
,\,V

Complaint No. 1960 of 2022
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Complaint No. 1,960 of 2022

C.

4.

D.

6.

terms and conditions clauses set out by the respondent only under

the agreement. There is deficiency in service and unfair trade practice

on the part of the respondent as it has admittedly failed to adhere to

the clauses of the agreement agreed to by both the parties on account

of which he was suffering financial loss and harassment for the past

7 years.

X. That the complainant is aggrieved by the non-compliance ofthe terms

and conditions of the agreement and the settled provisions of law by

the respondent and as such he has no other alternative but to seek

intervention of this authority for the refund of the paid amount along

with interest as per provisions ofthe Act' 201"6.

Relief sought by tJre comPlainant:

The complainant has sought following relief[sJ.

I. Direct the respon4ent to refund the entire amount of Rs 85,17,959/-

along with interest as per the Rule s of 2017 from the date of booking

till the date of refund by the respondent.

On the date of hearing, the authority explained to the respondent

/promoter about the contraventions as alleged to have been committed in

relation to section 11(4) (a) ofthe Act to plead guilty or not to plead guilty'

Reply by the respondent

The respondent has filed a reply dated !2.04.2023 and contested the

complaint on the following grounds: -

a) That the complaint is neither maintainable nor tenable and is liable to

be out-rightly dismissed. The agreement to sell was executed between ,f
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both the parties prior to the enactment of the Act, 2016 and the

provisions laid down in the said Act cannot be enforced

retrospectively. Although, the provisions of the Act, 2016 are not

applicable to the facts ofthe present case in hand yet without prejudice

and in order to avoid complications later on, the respondent has

registered the proiect with the authority. The said project is registered

under the provision of the Act vide registration no. 93 of 2017 dated

28.08.20L7.

bJ That the complaint is riot maintainable for the reason that the

agreement contains an arbitration clause which refers to the dispute

resolution mechanism to be aCoptqd by the parties in the event of any

dispute as clause 13.2 ofthe buyer's agreement.

cJ That the complainant has not approached this authority with clean

hands and have intentionallv suppressed and concealed the material

facts in the present complaint. The present complaint has been filed by

them maliciously with an ulterior motive and it is nothing but a sheer

abuse ofthe process of law. '[he true and correct facts are as follows: -

. That the respondent is a reputed real estate company having

immense goodwill, comprised of law abiding and peace-loving

persons and has always believed in satisfaction ofits customers The

respondent has developed and delivered several prestigious

proiects such as'Raheja Atlantis', 'Raheia Atharva', 'Raheja Shilas'

and 'Raheia Vedanta' and in most of these projects large number of

families have already shifted after having taken possession and

resident welfare associations have been formed which are taking

care of the day to day needs of the allottees of the respective

projects.

Complaint No. 1960 of 2022
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. That the complainant, after checking the veracity of the pro)ect

namely, 'Rahe,a's Aranya City- Phase', Sector 11 and 14, Sohna,

Gurgaon had applied for allotment of a plot vide a booking

application form. He agreed to be bound by the terms and conditions

of the booking application form. The complainant was aware from

the very inception that the plans as approved by the concerned

authorities are tentative in nature and that the respondent might

have to effect suitable and necessary alterations in the layout plans

as and when required.

That based on the applicati6rirfdr booking, the respondent vide its

allotment letter to the complainant plot no. E-129. The complainants

signed and executed the agreement to sell, and the complainant

agreed to be bound by the terms contained therein.

That the respondent raised payment demands from the complainant

in accordance with the mutually agreed terms and conditions of

allotment as well as ofthe paymentplan and the complainants made

the payment of the earnest money and part-amount of the total sale

consideration and are bound to pay the remaining amount towards

the total sale consideration of the plot along with applicable

registration charges, stamp duty, service tax as well as other charges

payable at the applicable stage.

Despite the respondent fulfilling all its obligations as per the

provisions laid down by law, the government agencies have failed

miserably to provide essential basic infrastructure facilities such as

roads, sewerage line, water, and electricity supply in the sector

where the said project rs being developed. The development of

roads, sewerage, laying down of water and electricity supply lines

Complaint No. L960 of 202?
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Complaint No. 1960 of 2022

be undertaken by the concerned governmental authorities

not within the power and control of the respondent. The

has to

and is

respondent cannot be held liable on account of non-performance by

the concerned governmental authorities. The respondent company

has even paid all the requisite amounts including the external

development charges (EDCI to the concerned authorities. However,

yet, necessary infrastructure facilities like 60-meter sector roads

including z4-meter-wide road connectivity, water and sewage

which were supposed to bi: developed by HUDA parallelly have not

been developed.

That the time period for calcqlating the due date of possession shall

start only when the necessary infrastructure facilities would be

provided by the governmental authorities and the same was known

to the complainants from the very inception. That non-availability of

the infrastructure facilities is beyond the control of the respondent

and the same also falls within the ambit of the definition of 'force

majeure' condition as stipulated in Clause 4.4 of the agreement to

sell.

That development ofthe township in which the plot allotted to the

complainants is located is 50% complete and the respondent shall

hand over the possession of the same to them after its completion

subject to their making the payment ofthe due installments amount

and on availability of infrastructure facilities such as sector road and

laying providing basic external infrastructure such as water, sewer,

electricity etc. as per terms of the application and agreement to sell'

The photographs show the current status of the development of the

plot in which the plot allotted to the complaint is located. Despite ,/(
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the occurrence of such force majeure events, the respondent has

completed the development of the project and has already been

granted part completion certificate on 11.11.20L6. Under these

circumstances, the passing any adverse order against the

respondent at this stage would amount to complete travesty of

justice.

That every complaint has to be decided according to law, but there

is a benchmark (the law), which an authority applies to the facts in

order to discern (and djridicateJ what was the obligation, and if

there is any deficiency in intent, effort or delivery as claimed but

then facts have to reach the record completely and accurately. That

variation in the economic situation and the upturns and the

downturns or uRfulfilled expectations ofa few cannot form the basis

or an excuse to feign deficiency in service delivery.

That further, a complaint is also to be examined from two angels

i. The specific contract.

ii. The general level ofservice delivery in the field.

The complainant is not awaiting construction as per terms and

tenure of application form and agreement signed but made

complaints only to earns profits from t}le respondent/builder in the

Act of 201.6.

That the unit buyer who trad invested in the hope of rising markets,

finding insufficient price rise due to delay of Dwarka expressway,

delay in development of allied roads and shifting of toll plaza

engineered false and ingenious excuses to complaint and then used

social media to make other (non-speculator) shop buyer's ioin them

and make complainants, in all probability, by giving them an
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9.

Complaint No. 1960 of 2022

E.

8.

impression that the attempt may mean 'profit', and there is no

penalty if the complaint filed.

. That the three factors: (1) delay in acquisition of land for

development of roads and infrastructure (2) delay by government

in construction of the Dwarka Expressway and allied roads; and (3)

oversupply of the commercial units/shops in the NCR region,

operated to not yield the price rise as was expected by a few. This

cannot be a ground for complaint for refund as the application form

itself has abundantly cautioned about the possible delay that might

happened due to non-performance by Government agencies.

Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is ilot in dkpute. Hence, the complaint can be

decided on the basis ofthese undisputed documents submissions made by

the parties as well as the written submission of the complainant.

furisdiction of the authority

The authority has complete territorial and subject matter jurisdiction to

adjudicate the present complaint for the reasons given below.

E. I Territorial lurisdiction

As per notification no.1/92 /2017-LTCP dated 14.12.2017 issued by Town

and Country Planning Department, Haryana the jurisdiction of Haryana

Real Estate Regulatory Authority, Gurugram shall be entire Gurugram

district for all purposes. [n the present case, the proiect in question is

situated within the planning area of Gurugram district. Therefore, this

authority has complete territorial jurisdiction to deal with the present

complaint.
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E. II Subiect-mafter iurisdiction

10. Sectron 11[a)[a) of the Act,2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 17

[4) The promoter sholl'

(a) be responsible for all obligotions, responsibilities qnd functions
under the provisions of this Act or the rules ond regulations mode

thereunder or to the ollottees os.Per the ogreement for sole' or to the

association ofollottees, os the cose moy be, till the conveyance ofoll the

apartments, plots or buildings, as the cose moy be' to the ollottees' or the

common areas to the association bf ollottees or the competent authoriE,
as the case may be)

Section 34-FunFtions oJ the Authbriv:

34A of the Act provides to ensure compliance oJ the obligations cast

upon the promoters, the qllottees and the real estote agents under this

Act and the rules and regula ons made thereunder.

11. So, in view of the provisions ol the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance

of obligations by the promoter leaving aside compensation which is to be

decided by the adiudicating officer if pursued by the complainant at a later

stage.

12. Further, the authority has no h:itch in proceeding with the complaint and

to grant a relief of refund in the present matter in view of the iudgement

passed by the Hon'ble Apex Court in Newtech Promoters and Developers

Privdte Limited Vs State oI II.P' and Ors. 2027-2022 (7) RCR (Civil)' 357

and reiterated in case of M/s Sand Realtors Private Limited & other Vs

Union of lndia & others SLP (Civil) No. 73005

72.05.202Zwherein it has been laid down as under:

ol 2020 decided on

k
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"86. From the scheme ofthe Act ofwhich a detailed reference hos been

made and tqking note of power of adjudication delineated with the

regulotory authority and odiudicating offrcer, whot frnally culls out is

thot although the Act indicotes the distinct expressions like'refund',
'interest', 'penolty' and 'compensation', a conjoint reading ofSections 18

and 19 clearly manifests that when it comes to refund of the omount'

and interest on the relund omount, or directing payment of interest for
detoyed detivery of possession, or penolqr and interest thereon' it is the

regulotory authoriq' which has the power to exomine and determine the

outcome ofo comploint At the same time, when it comes to a question

of seeking the relief of odjudging compensotion and interest thereon

under Sections 12, 14,78 ond 19, the adjudicoting oJficer exclusively hos

the power to determine, keeping in view the collective reading ofSection

71 read with Section 72 of the Act iJ the adjudicotion under Sections 12,

14, 1B and 19 other than cimpensation os envisoged, ifextended to the

adjudicating ofJicer as prayed that, in our view' may intend to expond

the ambit ond scope of the pbwers and functions of the adjudicoting

officer under Section 71 and thst would be against the mandate of the

Act 2016."

13. Hence, in view of the authoritative pronouncement of the Hon'ble

Supreme Court in the cases mentioned above, the authority has the

jurisdiction to entertain a complaint seeking refund of the amount and

interest on the refund amount.

L4.

Findings on the obiections raised by the respondent

F.l. Obiection regarding agreement contains an arbitration clause

which refers to the dispute resolution system mentioned in
agreement.

The agreement to sell entered into betlveen the two sides on 06 04 2015

contains a clause 13.2 relating to dispute resolution between the parties'

The clause reads as under: -

F.

Complaint No. 1960 of 2022

"All or ony disputes orising out or touching upon in relation to the

terms of this Appticotion/Agreement to Sell/ Conveyance Deed

including the interpretotion ond validi\r ofthe terms thereofand the

respectiie rlghts ond obligqtions of the porties sholl be settled

th;ough arbitrotion. The orbitration proceedings shall be governecl

by the Arbitration qnd Conciliotion Act' 1996 or any statutory
imendments/ nodifications thereoffor the time being in force The

arbitrotion proceedings shall be held otthe olfce oJ the seller in New +
Page 16 of28
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Delhi by a sole arbitrator who shall be qppointed by mutual consent
of the parties. If there is no consensus on appointment of the
Arbitrqtor, the motterwill be referred to the concerned courtfor the

some. ln cose of any proceeding, reference etc. touching upon the
arbitrator subiect including ony aword, the territorialjurisdiction of
the Courts sholl be Gurgaon as well os of Puniab and Haryono High

CourL ot Chandigorh".

1.5. The respondent contended that as per the terms & conditions of the

application form duly executed between the parties, it was specifically

agreed that in the eventuality of any dispute if any with respect to the

provisional booked unit by the .complainants, the same shall be

adjudicated through arbitration mechanism.The authority is of the

opinion that the iurisdiction of the authority cannot be fettered by the

existence of an arbitration clause in the buyer's agreement as it may be

noted that section 79 of the Act bars the iurisdiction of civil courts about

any matter which falls within the purview of this authority, or the Real

Estate Appellate Tribunal. Thus, the intention to render such disputes as

non-arbitrable seems to be clear. Also, section 88 of the Act says that the

provisions of this Act shall be in addition to and not in derogation of the

provisions of any other law for the time being in force. Further, the

authority puts reliance on catena of judgments of the Hon'ble Supreme

Court, particularly in National Seeds Corporation Limited v' M'

Madhusudhan Reddy & Anr' (2012) 2 SCC 506, wherein it has been held

that the remedies provided under the Consumer Protection Act are in

addition to and not in derogation of the other laws in force, Consequently

the authoritywould not be bound to refer parties to arbitration even ifthe

agreement between the partjes had an arbitration clause. Similarly,

in Aftab Singh and Ors. v, Emaar MGF Land Ltd and Ors., Consumer cose

no.707 of2075 decided on 13,07.2077, the National Consumer Disputes

Redressal Commission, New Delhi (NCDRC) has held that the arbitration

Page 77 of28
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clause in agreements between the complainant and builder could not

circumscribe the iurisdiction of a consumer forum'

16. While considering the issue of maintainability of a complaint before a

consumer forum/commission in the face of an existing arbitration clause

in the builder buyer agreement, the Hon'ble Supreme Court in case titled

as[/s Emaar MGF Land Ltd. V. Aftab Singh in revision petition no'

2629-g0/2078 in civil appeal no. 23512-23573 of 2077 decided on

10.12.2018 has upheld the afore€eid ,udgement of NCDRC and as

provided in Article 141 of the Constitution of India, the law declared by

the Supreme Court shall be binding on all courts within the territory of

India and accordingly, the authority is bound by the aforesaid view The

relevant para of the judgement passed by the Supreme Court is

reproduced below:

"25. This Court intheseries ofiudgments as noticed obove considered

the provisions of Consumer Protection Act, 1986 os well os

Arbiiration Act, 1996 ond loid down thatcomploint under Consumer

Protection Act being o speciol remedy, despite there being on

arbitrotion ogreement the proceedings before Consumer Forum have

to go on ondio error committed by Consumer Forum on rei.ecting the

ap'plication. There is reqson for not interjecting. proceedings under

ioinsumer Protection Act on the strength on arbitrotion agreement

by Act, lggS The remedy under Consumer Protection Act is a remedy

[rovided to q consumer when there is a defect in ony goods or

services. The complaint meqns ony ollegotion in writing made by o

complqinont has also bettn explained in Section 2(c) of the Act' The

remedy under the Consumer Protection Act is confned to complaint

by corisumer os defined under the Actfor defect or deficiencies caused

iy a service privider, the cheap and o quick.remedy hos been

provided to the consumer which is the obiect qnd purpose of the Act

os noticed obove "

17. Therefore, inview ofthe abovejudgements and consideringthe provisions

of the Act, the authority is of the view that complainants are well within

Page 18 of 28
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the right to seek a special remedy available in a beneficial Act such as the

Consumer Protection Act and RERA Act,2016 instead of going in for an

arbitration. Hence, we have no hesitation in holding that this authority has

the requisite iurisdiction to entertain the complaint and that the dispute

does not require to be referred to arbitration necessarily.

F. lI Obiection regarding iurisdiction of authority w.r.t. buyer's
agreement executed prior to coming into force ofthe Act.

18. The objection raised the respondent.lhat the authority is deprived of the

jurisdiction to go into the interpretaiioir ofor rights ofthe parties inter-se

in accordance with the flat buyer's agreement executed between the

parties and no agreement for sal6 as referred to under the provisions of

the Act or the said rules has been executed inter se parties. The authority

is of the view that the Act nowhere provides, nor can be so construed that

all previous agreements will be re-written after coming into force of the

Act. Therefore, the provisions of the Act, rules and agreement have to be

read and interpreted harmoniously. However, if the Act has provided for

dealing with certain specific provisions/situation in a specific/particular

manner, then that situation will be dealt with in accordance with the Act

and the rules after the date of coming into force of the Act and the rules'

Numerous provisions of the Act save the provisions of the agreements

made between the buyers and sellers. The said contention has been upheld

in the landmark iudgment of Neelka mal Realtors Suburban PvL Ltd' vs'

UOI and others. (W.P 2737 of 2077) decrded on 06 12 2017 which

provides as under: +
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"119, under the provisions of Section 18, the delay in honding over the
possession would be counted from the dote mentioned in the
qgreement for sale entered into by the promoter ond the ollottee
prior to its registration under REM. Under the provisions of REM,
the promoter is given a faciliry b revise the date of completion of
project and declare the same under Section 4. The REP1 does not
contemplqte rewriting ofconffoct between the flot purchoser and the
promoter......

122. We have olready discussed that obove stoted provisions of the REPI.

are not retrospective in noture. They mqy to some extent be hoving o
retrooctive or quasi reffooctive eJfect but then on that ground the
volidity of the provisions of REP.1, cannot be chollenged. The

Parliament is competent enough to legislote low hoving retrospective
or retrooctive eft'ect. A lpw can be even fromed to affect subsisting /
existing contractuql rights between the parties in the lorger public
interest. We do not hqve on! doubt in our mind that the REM has

been framed in the larger'piblic interest after a thorough study ond
discussion mode at the highest level by the Stonding Committee and

Select Committee, which submitted its detoiled reports."

19. Also,inappeal no. 173 of2019 titled as Magic Eye Developer PvL Ltd. Vs.

Ishwer Singh Dahiya, in order dated L7 .12.2019 the Haryana Real Estate

Appellate Tribunal has observed-

"34. Thus, keeping in view our aforesoid discussion,we are ofthe considered
opinion that the provisions of the Act are quasi retrooctive to some

extent in operation and will be apDlicoble to the ogreements for sale

entered into even prior to coming into oDeration ofthe Actwhere the

transaction are still in the process of comolet[on Hence in cose of
deloy in the offer/delivery of possession os per the terms and

conditions of the agreement for sale tle allottee sholl be entitled to

the interest/delayed iossession charlles on the reosonoble rate of
interest as provided in Rule 15 of the rules and one sided' unfoir qnd

unreasonable rate of compensqtion mentioned in the agreement for
sale is liable to be ignored "

20. The agreements are sacrosanct save and except for the provisions which

have been abrogated by the Act itseli Further, it is noted that the

agreements have been executed in the manner that there is no scope left

to the allottee to negotiate any ofthe clauses contained therein. Therefore,

the authority is of the view that the charges payable under various heads

shall be payable as per the agreed terms and conditions of the agreement 
.,,V
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G.

subject to the condition that the same are in accordance with the

plans/permissions approved by the respective departments/competent

authorities and are not in contravention of any other Act, rules, statutes,

instructions, directions issued thereunder and are not unreasonable or

exorbitant in nature.

Findings on the reliefsought by the complainant.

G. I Direct the respondent to refund the entire amount of
Rs.85,17,959/- along with illterest as per the Rules of 2017 from
the date ofbooking titl th;'.date ofrefund by the respondent.

ln the present complaint, the complainant intends to withdraw from the

project and is seeking return of the amount paid by him in respect of

subject unit along with interest at the prescribed rate as provided under

section 18(L) ofthe Act. Sec. 18[ 1J ofthe Act is reproduced below for ready

reference.

"section 78: - Return of amount and compensation
19(1). lf the promoter foils to conplete or is unoble to give possession ofon
apartment, plot, or building-'
(a) in occordance with the terms of the ogreement for sale or, as the cose

may be, duly completed by the date specified therein; or
(b) due to discoitinuance of hts business os o developer on account of

suspension or revocotion of the registration under this Act or for any

other reason,
he shall be liable on dem.lnd lothe qllottees' in case the allottee wishes

to withdrow from the project, without prejudice to ony other remedy

available, to return the amount received by him in respect of that
aportment" plot, buitding, as the case mqy be, with interest at such

rqte as moy be prescribed in this beholf including compensation in the

manner as provided under this llct:
Provided that where an ollottt)e does not intend to withdraw from the

project, he shall be paid, by the promoter, interestlor every month of deloy,

till the handing over of the possession, at such rote os moy be prescribed'"
(Emphasis supPlied)

Article 4.2 ofthe agreement to sell provides for handing over ofpossession

and is reproduced below:

22.
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4.2 Possession Time and Compensation
That the Setter shall sincerely endeovor to give possession ofthe plot to

the purchoser within thirty-six (36) months from the date of the

execution of the Agreement to sell and ofter providing of necessary

infrostructure specially road sewer & woter in the sector by the

Government but subiect to force maieure conditions or any

Government/ Regulqtory quthori4)'s qction, inaction or omission and

reosons beyond the control of the Seller. However, the seller shqll be

entitled for compensotion free grace period of six (6) months in

case the development is not completed within the time period

mentioned above. tn the event of his failure to take over possession of
the plot, provisionolly and /olfinolly ollotted within 30 days from the

dote of intimation in writingtbille seller, then the same sholl lie at

his/her risk qnd cost qnd the Puichlaser sholl be lie at his/her risk ond

cost the purchaser shall beha e b pdy @ Rs.50/' per sq. Yds. of th e p l ot

orea per month as cost qnd the purchaser sholl be lioble to poy @

Rs.50/- per sq. Yards, Of the ptot orea per month os holding chorges for
the entire period olsuch de|ay.......,...."

At the outset, it is relevant to comment on the preset possession clause of

the agreement wherein the possession has been subjected to providing

necessary infrastructure specially road, sewer & water in the sector by the

government, but subiect' to force maieure conditions or any

government/regulatory authority's action, inaction or omission and

reason beyond the control of t}le seller' The drafting of this clause and

incorporation of such conditiorrs are not only vague and uncertain but so

heavily loaded in favour ofthe promoter and against the allottee that even

a single default by the allottee in making payment as per the plan may

make the possession clause irrelevant for the purpose of allottee and the

commitment date for handing over possession looses its meaninS The

incorporation ofsuch a clause in the agreement to sell by the promoter is

just to evade the liability towards the timely delivery ofsubject unit and to
t-,/ t{
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deprive the allottee of his right accruing after delay in possession. This is

just to comment as to how the builder has misused his dominant position

and drafted such a mischievous clause in the agreement and the allottee is

Ieft with no option but to sign on the dotted lines.

Due date of handing over possession and admissibility of grace

period: As per clause 4.2 of the agreement to sell, the possession of the

allotted unit was supposed to be offered within a stipulated timeframe of

36 months plus 6 months of grace period. It is a matter of fact that the

respondent has not completed it e piolect in which the allotted unit is

situated and has not obtained the occupation certificate by April 2018

However, the fact cannot be ignored that there were circumstances

beyond the control of the respondent which led to delay incompletion of

the proiect. Accordingly, in the present case, the grace period of 6 months

is allowed.

Admissibitity of refund along with prescribed rate of interest: The

complainant is seeking refund the amount paid by him at the prescribed

rate of interest. However, the allottee intends to withdraw from the

project and is seeking refund of the amount paid by him in respect of the

subject unit with interest at prescribed rate as provided under rule 15 of

the rules. Rule 15 has been reproduced as under:

Rule 75, Prescribed rste of interest- [Proviso to section 12, section 18
qnd sub-section (4) and subsection (7) ol section 191

(1) For the purpose of prowso to section 72; section 18; qnd sub-sections

(4) and (7) of section 19, the "interest at the rate prescribed" shall be

the Stqte Bank oflndio highest marginol cost oflending rate +20k':

Provided thotin case thistote Baikoflndio marginol costoflendng ),
rote (MCLR) is not in use, it shall be reploced by such benchmork

25.
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lending roteswhich the State Bank oflndia may frx from time to time

for lending to the generol Public.

26. The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in all the cases.

27. Consequently, as per website. of the State Bank of India ie,

https: //sbi.co.in. the marginal cost of lending rate (in short, MCLR) as on

dale i.e., 12.07 .2023 is 8.7Oo/o. Accordingly, the prescribed rate of interest

will be marginal cost of lendlng rale +2o/o i.e.' tO.7Oo/o.

28. On consideration of the circumstances, the documents, submissions and

based on the findings of the authority regarding contraventions as per

provisions of rule 28(1), the authority is satisfied that the respondent is

in contravention of the prgi'isions of the Act. By virtue of clause 4 2 of the

agreement to sell executed between the parties on 0604 2015' the

possession of the subiect unit was to be delivered within a period of 36

months from the date ofexecution ofbuyer's agreement which comes out

to be 06.04.2018. As far as grace period is concerned, the same is allowed

for the reasons quoted above. 'fherefore, the due date of handing over of

possession is 06.10.201.8.

29. Keeping in view the fact that the allottee/complainant wishes to withdraw

from the proiect and demanding return of the amount received by the

promoter in respect of the unit with interest on failure of the promoter to
)-./\
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complete or inability to give possession of the plot in accordance with the

terms of agreement for sale or duly completed by the date specified

therein. The matter is covered under section 18(1) of the Act of 2 016.

30. The due date ofpossession as per agreement for sale as mentioned in the

table ahove is 06.1 on the

date of filing of the complaint. The authority has further, observes that

even after a passage of more than 4.9 years till date neither the

construction is complete nor ihe offer. qf possession ofthe allotted unit has

been made to the allottee by the iespondent/promoter. The authority is of

the view that the allottee cannot be expected to wait endlessly for taking

possession of the unit which is allotted to it and for which they have paid

a considerable amount of money towards the sale consideration. lt is also

pertinent to mention that complainant has paid almost 94.5y0 of total

consideration till 2016. Further, the authority observes that there is no

document place on record from which it can be ascertained that whether

the respondent has applied for occupation certificate/part occupation

certificate or what is the status of construction of the proiect. In view of

the above-mentioned fact, the allottees intend to withdraw from the

project and is well within the right to do the same in view of section 18(1)

oFthe Act, 20L 6.

31. Moreover, the occupation certificate/completion certificate of the proiect

where the unit is situated has still not been obtained by the respondent

/promoter. The authority is of the view that the allottees cannot be

/Y-
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expected to wait endlessly for taking possession of the allotted unit and

for which he has paid a considerable amount towards the sale

consideration and as observed by Hon'ble Supreme Court of India in lreo

Grace Realtech PvL Ltd, Vs. Abhishek Khanna & Ors., civil appeal no'

5785 of 2019, decided on 77.01'2021

".... The occupotion certificqte is not ovoiloble even os on dote, which

clearly amounts to deficiency ofservice. The allottees cannot be mode

to wait indefinitety for possessiottof the oportments qllotted to them,

nor can they be bound'to tt!<b,'the aportments in Phose 1 of the

Further in the judgement of the Hon'ble Supreme Court of India in the

cases of Newtech Promoters and Deuelopers Private Limited Vs State of

11.P, and Ors. (supra) reiterated in case ofM/s Sana Realtors Private

Limited &otherVsUnion of lndia & others SLP (Civil) No' 13005 of2020

decided on 12.05.2022. it was observed

25.The unqualified right ofthe allattee to seek refund referred Under Section

18(1)(a) and Section 19(4) of the Act is not dependent on ony

contingencies or stipulotions t:hereoI. lt appears thot the legislature has

consciously provided this right of relund on demand as on unconditionol

obsolute right to the ollottee, ifthe promoter fqils to give possession of

the opartment, plot or building within the time stipuloted under the

terms of the ogreementregordless of unforeseen events ot stay orders of

the Court/Tribunal, which it; in either way not attributoble to the

ollottee/home buyer, the promoter is under an obligotion to refund the

amount on demand with interest at the rate prescribed by the State

Government including compensotion in the manner provided under the

Act with the proviso thot if the altottee does notwish to withdraw from

the project, he shalt be entitled for interest for the period of deloy till

hqnding over possession at the rote prescribed "

The promoter is responsible for all obligations, responsibilities' and

functions under the provisions of the Act of 201'6' or the rules 'no I -\r
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regulations made thereunder or to the allottee as per agreement for sale

under section 11[4)(a). The promoter has failed to complete or unable to

give possession of the unit in accordance with the terms of agreement for

sale or duly completed by the date specified therein. Accordingly, the

promoter is Iiable to the allottee, as the allottee wishes to withdraw from

the project, without prejudice to any other remedy available, to return the

amount received by it in respect of the unit with interest at such rate as

may be prescribed.

34. Accordingly, the non-compliance of the mandate contained in section

11[4J (a) read with section 18[1J of the Act on the part of the respondent

is established. As such, the complainant is entitled to refund of the entire

amount paid by them at the prescribed rate of interest i e', @ 70 7 0o/o p'a'

(the State Bank of India highest marginal cost of lending rate IMCLR)

applicable as on date +20lo-) as prescribed under rule 15 of the Haryana

Real Estate fRegulation and.-DevelopmentJ Rules,2017 from the date of

each payment till the actual date of refund of the amount within the

timelines provided in rule 1'6 ol'the Haryana Rules 2017 ibid'

H. Directions of the authority

35. Hence, the authority hereby passes this order and issues the following

directions under section 37 ofthe Act to ensure compliance ofobligations

cast upon the promoter as per the function entrusted to the authority

,V
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under section 34(f):
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i. The respondent/promoter is directed to refund the entire paid-up

amount i.e., Rs.B5 ,17,959 /- received by it from the complainant along

with interest at the rate of 10.700/o p.a. as prescribed under rule 15 of

the Haryana Real Estate fRegulation and Development] Rules' 2017

from the date of each payment till the actual realization of the

amount.

ii. A period of 90 days is given to the respondent to comply with the

directions given in this order and failing which legal consequences

would follow.

iii. The respondent is further directed not to create any third-party

rights against the subject unit before full realization of the paid-up

amount along with interest thereon to the complainant Even if' any

transfer is initiated with respect to subiect unit, the receivables shall

be first utilized for clearing dues of allottee/complainant'

36. Complaint stands disPosed of.

37. File be consigned to registry.

Dated; 12.07 .2023 (Ashok
Membe

Haryana Real state

Regulatory AuthoritY,
Gurugram
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