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BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,
GURUGRAM

ORDf,R

An application dated 28.03.2023, has been filed by the respondent for

rectification of order dated 30.09.2022 under section 39 of the Act, 201.6

passed by the authority wherein it is stated thatwhile passing the directions,

the authority has considered the due date of possession as L3.O2.2OU

without including the grace period of 6 rnonths and hence requested for
rectification ofthe order vis a vis due date ofpossession. In view ofthe same,

the authority fixed the matter for a hearing on 30.05.2023.
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A.

2.

Finding by the authority

The respondent filed an application for rectification of order dated

30.09.2022 in direction of the authority mentioned in para 48-point no. (i).

The relevant para ofthe order is reproduced below:

"The respondent is directed to pay the interest at the prescribed rate
i.e.,100k per annumfor every month ofdeloy on the omount paid by
the complainant from the due date of possession i.e., 1j.02.2012 till
28.09.2018 i.e., expiry of 2 months from the date of offer of
possession (2 B.07.2 0 1 I)."

The respondent in its application datgd28.03.2023 stated that the authoriry

vide order dated 30.09.2022 has directed the respondent to pay interest on

the amount paid at prescribed rate from the due date of possession i.e.,

13.02.2017 till 28.09.2018. However, the grace period of 6 months was not

included while calculating the due date ofpossession.

The authority observe3 that section 39 deals with the rectilication of orders

which empowers the authority to make rectification within a period of 2
years from the date oforder made under this Act. Under the above provision,

the authority may recti$/ any mistake apparent from the record and make

such amendment, if the mistake is brought to its notice by the parties.

However, rectification cannot be allowed in two cases, frsfly, orders

against which appeal has been preferred, secondly, to amend substantive

part of the order. The relevant portion of said section is reproduced below.
Section 39: Rectificotion of orders
"The Authoriq, may, ot ony time within o period of two years from the da9
of the order made under this Act, with a view to rectilying any mistake
apparent from the record, omend ony order possed by it, and shqll make
such amendmenC if the mistake is brought to its notice by the parties:

Provided that no such amendment shall be made in respect of any
orcler ogainst which an appeal has been preferred under this Act:

Provided furthet that the Authority shoill not, while rectilying
qny mistqke apparent Fom record, amend substqntive part of iB
order pqssed under the provisions of this Act.,,

Since the present application involves amendment ofsubstantive part ofthe
order by seeking rectification of the due date of possession, tfris woutd .z\<-,V

4.
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amount to review of the order. Accordingly, the said

maintainable being covered under the exception mentioned in 2nd

section 39 ofthe Act, 2016.

6. A reference in this regard may be made to the ratio of law laid

Haryana Real Estate Appellate Tribu nalin case of Municipal
Faridabad vs. Rise projects vide appeal no, 47 of 20ZZ;

22.04.2022 and wherein it was held that the authority is not
review its orders.

7. Thus, in view of the legal positi

application dated 28.03.2 02 3

order dated 30.09.2022

declined.
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BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM

Advocate for the complainant
Advocate for the respondent

ORDER

1. The present complaint dated 23.10.2020 has been filcd by the

complainant/allottee under section 31 of thc Real Ilstate (Regulation

and Development.) Act, 20 I 6 (in short, thc ActJ rcad with rule 28 of thc

Haryana Real Estate (Regulation and I)cvelopmcnt] Rulcs,201.7 lil
short, the RulesJ for violation of scction 11(41(al ol the Act wherein it

is inter alia prescribed tlrat thc promoter shall be responsible for all

obligations, responsibiljtics and functions under the provision of thc

Paco 1 or 22 13
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Act or the rules and regulations made thereunder or to the all

per the agreement for sale executed inter se.

Unit and proiect related details

The particulars of unit details, sale consideration, the amount

the complainant, date of proposed handing over the possessio

period, if any, have been detailed in the following tabular form:

aid by

delay

!! )

Complaint No.3599

A.

2.

s.N. Particulars Details
"Paras iq"i*;, S"cto. o:e, vilfagc
qe-Ea mpg, Elrsl I so!rysqgral
23 0f 2073 datcd 17.05.2013
(Page 95 of complaint.J

1. Name ofthe proiect

2. DTCP License ro.

3. RERA registered/ not
registered

13 0f 2018 dated 06.09.201S
Valid till :]1.12.2018

IPage 22 of reply)
4. Unit no. S.t/ OS-OZ5h noor, studio 

"prrtrnult.(Page 19 of complaint) |

5. Super area AZO rq. fr-
(Page 19 ofcomplaint)

6. Allotment letter 0 5.08.2 013
(Page 13 of complaint)

7. Date of flat buyer agreement 24.1,7.2015

(Page 11 5 of complaintl _ ___
z.(o) the dii ol compiiiii oJ ttn nrolect
sholl be Thirty-Six (36) months from the
stqrt oI construction hereof, subJect to

force majeure or/and ony other reqson

beyond the control of Developer, subiect to
all Allottee(s) having strictly compliad with
all the terms ond conditions of this Buyer's
Agreement and not being in default under
any provisions of the some and qll qmounts

due and payoble by the Allottee(s) under
this lluyer's Agrecment having been paid in

B. Possession clause

l'ag( 2 o122 .tL



HARERA
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Complaint N0.3599 o 2020

time to the Developer, The De

immediotely upon the receipt of
shall give notice to the Allotte(

writing, to take possession of the I
his/its fit-outs and occupqtion q

("Notice of Possession"), on fur
certain documents by the Allt
(Emphosis supplied)

eloper
)c/cc,
's), in
lit for
d use

ishing

tee(s).

9. Date oIexcavation 13.02.207+
(Pagc 77 of complaintJ

10. Due date of Possession 1,3 .02.201,7

(Taken from the date of sta

construction.)

of

11. Total sale consideration Rs.84,57,990/-

[As alleged by complainant)

1,2. Amount paid Rs.83,t2,704 /-
(As alleged by complainant)

13. 0ccupation certificate 23.07 .201.8

[Page 23 of reply)

14. Offer ofpossession 28.07 .2078
(Pagc 92 of complaint)

Facts ofthe complaint

The complainant is an innocent allottee of the project "Paras

situated at Village Behrampur, Tehsil Sohna, Sector 63A, Gt

being developed by the respondent company. That the resl

company i.e. Blackberry Realcon Private Limited is eng

development of real estate projects in pan India. That the pl

question'Paras Square' is being develop by the respondent as i

use development project comprising of studio apartments,

apartments, shops.'Ihe respondent company obtained license

B.

3. iquare

rugram

ondent

ged in

)ject in

mixed-

servic€

bearin!
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5.

6.

Com plainr No. 3599 of 2020

4.

no. 23 of 2013 dated 17.05.20L3 from 'fown and Country Planning

Department, Haryana in respect oI thc project in question.

In the year 2013, the representativcs of the respondent approached the

complainant and presented rosy picture of the project in questlon and

assured timely delivery of the possession of the project in queslion. On

the basis of the assurances as given by the said agents and

representatives to be true and correct, the complainant approached the

respondent and submitted application form dated 05.08.2013 for

booking of a Studio Apartment in thc pro,ect in question. The

respondent company issued allotment lctter dated 05.08.2013 in

respect of studio apartment bearing no. ST-0507 admeasuring 870 sq.

ft. in the name of complainant.

The flat buyer agreement was duly executed between the complainant

and the respondent on 24.-1,L.201,5 in respect of the said unit. Due to

clearly visible delay in delivery of the possession of the booked unit, the

complainant was forced to avail llomc Loan from HDFC Bank for

making timely payments to the rcspondent company. A tripartite

agreement dated 29.10.2015 was duly executed between complainant,

respondent and HDFC Bank.

According to clause 7(a)(iJ of the flat buyer agreement dated

24.L1..2015, the respondent was liable to deliver the possession of the

unit within a period of 3 6 months from the date of start of consEuction

(As per payment schedule issued by the respondent, date of start of

e"g|+ or zz I o
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7.

8.

9.

Complaint No. 3599 of 2020

construction/excavation is 73.02.2014) and a grace period of 1(0 days.
I

Accordingly, the due date of possession comes out to be 13.q8.2017

inclusive of grace 02.,7 period. However, the respondent n". dil"a to

fulfil its liability under ciause 7 (al (i) of the flat buyerugru"r[nr rnd
I

section 11(41 (a) of the Real Estate (Regulation and Developmefrt) Act,

2016 till date. I

I

The respondent company has lailed to offer valid and lawful po]ession

of the booked unit till date. The respondent issued unlawful an{ illegal
I

possession offer letter dated 28.07.2018. As the respondent apflied to

Director of Town & Country Planning, Haryana for issue of Confletion

Certificate vide application dated 14.02.2019 and the Conpletion

Certificate bearing memo no LC-2458-IE (V A)- 2019 /2278 waq issued

on 24 .07 .2020 .

The respondent company has failed to deposit the $rternal

Development Charges IEDC) collected from allottees of the reaf estate

project including complainant in question with Director of ltown &

Country Planning, Haryana and has misused the funds on acopunt of

EDC.

The respondent company has failed to deposit the Infrastfucture

Development Charges (lDCl collectcd from allottees oF the re4 estate

project including complainant in question with Haryan4 State

Government and has misused the funds collected on account of IpC. The

respondent has also charged illegal and unlawful car parkin$ space

)a
Paee 5 of 22 ) |
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charges from the complainant and therc

closed parking space to the complainant.

Complaint No. 3599 oa 2020

is no allotment of dedicated

The respondent has also charged an arbitrary amount towards one me

additional charges towards EEC, ECC, Provision of DTH & Ilternet,

Water & Drainage connection whereas such facilities have yet to be

provided to the complainant. The respondent is arbitrarily and unfairly

seeking an amount towards 2 years advance common area maintenance

without justiB/ing the basis on which it is charging such an amount in

advance.

That the complainant had invested their hard-earned money in the

booking of the unit in the project in question on the basis of false

promises made by the respondent at the time of booking in order to

allure the complainant. Howcver, the respondent has failed to abide all

the obligations of him stated orally and under the buyer's agreement

duly executed between both the prescnt parties.

That the complainant had already paid I1s.83,12,104/- out of the total

sale consideration i.e. Rs.84,57,990/- as and when demanded by the

respondent.

Therefore, the complainant has filed the present complaint before this

hon'ble authority under section 31 of the Real listate (Regulation and

Development] Act,2016 read with rule 2U of Haryana Real Estate

(Regulation and Development) Rules,2017 to seck redressal of the

grievances against the respondent company.

11.

72.

13.

tl\
Pagc 6 ot 22 > ''



ffi I]AREIA
S- eunueRlvr
C. Reliefsought

14. The complainant has sought the following reliefs:

ii.

Direct the respondent to pay delay possession charges at lhe rate

ol interest prescribed. 
I

Direct the respondent to refund the unlawful f,ternal
development charges and infrastructure development cha6ges by

respondent. 
Iiii. Direct the respondent to refund the excess amount recefed for

two years advance maintenance charges. 
ID. Replyby the respondent 
I

15. That the facts of the present complaint under reply ,." *.{rC ,na

specifically denied unless specifically admitted hereinafter 
lbV 

the

respondent. The respondent submitted that complainant has ntt come

before this authority with clean hands. It is submitted that com{lainant

is not a genuine flat purchaser or consumer and has purchased 
!he 

said

flat for commercial and investment purposes for which the jurildiction

of the authority cannot be invoked, since the oblect of the Alct is to

protect the interests ofthe consumers and not the investors I

16. That the same is also brought out from tne fact ttrar i

sitce the

complainant has not been successful in selling the flat at a pren{ium he

has filed this frivolous complaint just to avoid making the refiaining

payments in terms ofthe agreed payment plan. I

I

17. That it is further submitted that the complainant is guiltylof not

adhering to the payment schedule and has made most of the pfy*ert

Complaint No. 3599 of 2020

Page 7 ol 22 \T
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after passing of the respective due dates. The same is not permissible

under the Act of 2016 and in view of the same, the complaint merits

outright dismissal. It is further submitted that the present complaint is

not maintainable and is premature since the project is a registered

under the Act, having registration no. 13 of 201 t] dated 06.09.2018. Ir is

also submitted that the prescnt complaint is infructuous and not

maintainable since the construction of the projcct has already becn

completed and the occupation certificate has also been recelved on

23.07.207A. Thus, there is no merit in the present complaint or the

contention that there has been any delay on the part of the respondent

since it is admittedly that it is the complainant who has defaulted in

payment of the instalments as per the agreed payment plan.

18. That moreover the construction of the unit and tower were complete in

2018 itself and the respondent had in fact applied to DTCP for grant of

the occupation certificate in May 2 018 itself alongwirh all the roquisite

documents. Therefore, there is no delay at all on the part of the

respondent in completing the construction of the unit. It is submitted

that complainant in the present complaint under reply have also

admitted the fact that they have not paid the total consideration of

Rs.94,31,151/-. It is furthcr submirted that the present complaint is not

maintainable since the posscssion had to be handed over to the

complainant in terms of clause 7 {a) &7(b) of the flat buyer agreement

which clearly provides that subject to the complainant complying with

Com plainL No. 3599 of 2020

Pag18 or 22 ](
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Compla jnt No. 3599 of 2020

all the terms of the flat buyer agreement and making timely ptments

of the instalments as and when they fall due the respondent ptoposes

to offer the possession of the apartmcnr within a period of +Z 
fnontfrs

from the date of commencement of the construction of the 
froiect,

subject to force maieure. 
I

19. That moreover, all the approvals for commencement ofthe conslruction

work were received towards the end of 2013 and the constructiln work

began in January 2014. It is reiterated that the construction of 
lhe 

unit

is complete and the offer of possession has already been issuef to the

complainant on 28.07.2018 with the demand for the re{raining

payment. However, the complainant has not only failed to mfke the
I

payment ofthe due amount, but hc has also filed the present cotnplaint

to harass the respondent. It is submitted that the respondent il willing

to handover the possession to the complainant subject to payinent of

the outstanding dues as per the flat buyer agreement. It is su+mitted

that the present complaint is not maintainable since not onlt is the

complainant in breach of the flat buyer agreement, but they ar{ also in

20. That section 19 of the Act lays down the rights and duties ofthe allottees

and sub-clause (61 of section 19 provides that the allottee shall be

responsible to make payments in the manner and as per the time

specified in the agreement between the parties. ln the present case it

has been admitted by the complainant that thcy he has failed Er make

Page 9 of 22 35
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the complete payment therefore the complainant is in breach odthe Act

and the rules. It is submitted that rhis authority ought to take no]e ofthe

fact that it is the respondent herein who has suffered ar{ to tn"

breaches committed by complainant since the resnond{rt irm

continued with the construction of the apartment desplte the

complainant not paying the complctc considcration. I

21. That the respondent was not obligated to complete construction and

offer possession till the time the complainant performs his obligations

under the agreement. Moreover, the complainant also cannot seek

interest or damages since he is in default, and it is the respondont who

has completed the construction and can exercise hls right to caLcel the

agreement or claim damages from the complainant for the defaults on

his part.

That it is also pertinent to mention here that in the present complaint,

the complainant has not been able to point out a single provision of

either the Act or rules which has been violated by the respondent. Thus,

this complaint is not entitled to any relief at all.

That the present complaint being made by the complainant alter the

respondent having issued the letter of offer of possession is an

afterthought and is being made to harass the respondent and make

unlawful gains at its expense. In vicw of the aforesaid submissions, thc

present complaint be dismissed with costs.

22.

23.
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E. Jurisdiction ofthe authority 
I

24. The authority observes that it has terrirorial as well as subieclmarrer

);:::1.,"" to adiudicate the presenr complaint for the reasorls Biven

E.I Territorialiurisdiction

25. As per notification no.7/92/2017-1TCP dared 14.1,2.?017 istrued by

Town and Country Planning Department, the jurisdiction of Red Estate

Regulatory Authority, Curugram shall be entire Gurugram Dislrict for

all purpose with offlces situated in Gurugram. In the present case, thc

project in question is situated within the planning area of Gurugram

District. Therefore, this authority has complete territorial iurisdiction

to deal with the present complaint.

E.ll Subiect matter iurisdiction

Section 11(4)(al of the Act, 2016 provides that the promoter shall be

responsible to th e allottee as per agreement for sale. Section 1 1 [4) (a] is

reproduced as hereunder:

Section 71(4)(o)

Be responsible for all obligqtions, responsibilities and functions
under the provisions of this Act or the rules and regulotions mode
thereunder or to the allottees as per the agreementfor sole, or to the
associotion ofollottees, as the case moy be, till the conveyance ofall
the apartment' plots or buildings, os the cose may be, to the
ollottees, or the common oreas to the ossoctqtion of ollottees or the
competent outhority, as the cqse may be;

Section 34-Functions oI the Authority:

26.

PageTt orzz j3
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Complaint No. 3599 of 2020

344 of the Act provides to ensure compliance ofthe obligqtions cost
upon the promoter, the ollottees ond the real estote agents under
this Act ond the rules and regulations mode thereunder.

27. So, in view of the provisions of the Act quoted above, the authofity has

complete iurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation

which is to be decided by the adjudicaring olficer if pursued by the

complainant at a later stage.

F. Findings on the obiections raised by the respondent/promoter

F.l Obiection regarding entitlement of DPC on gropnd of

complainant being investor

The respondent submitted that the complainant is investor lnd not

consumer/allottee, thus, the complainant is not entitled to the

protection of the Act and thus, the present complaint is not

maintainable.

The authority observes that the Act is enacted to protect the intfrest of

consumers of the real estate sector. It is settled prindple of

interpretation that preamble is an introduction of a statute and states

main aims and objects of enacting a statute but at the same time

preamble cannot be used to defeat the enacting provisions of the Act.

Furthermore, it is pertinent to notc that under section 31 oftheAct,any

aggrieved person can file a complaint against the promotet if the

promoter contravenes or violates any provisions of the Act or lules or

regulations made thereunder. Upon careful perusal of all the tenms and

29.
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Complaint No. 3599 (f 2020

conditions ofthe buyer's agreement, it is revealed that the comalainant

is an allottee/buyer and they have paid rotal price of ns.A:,fZ,lO+7- to

the promoter towards purchase of the said unit in the pro;ef, of the

promoter. At this stage, it is important to stress upon the aefirlition of

term allottee under the Act, the same is reproduced feto* fqL reaay

reference; I

"2(d) "allottee" in relation to o reol estaLe project meons the person to
whom o plot, oportment or building, os the case moy be, hos been
allotted, sold (whether os freehold or leusehold) or otherwise
transferrecl by Lhe promoter, ond includes the person who
subsequently acquires the said allolmenL through sale, transfet or
otherwise but does not include o person to whom such flot,
apqrtment or building, qs the cqse may be, is given on rent;"

30. ln view of above-mentioned definition of "allottee" as well as all the

terms and conditions of the buyer's agreement executed between

respondent and complainant, it is crystal clear that the complainant is

allottee as the subject unit was allotted to him by the promoter. The

concept of investor is not defined or referrcd in the Act. As per the

definition given under section 2 of the Act, thcrc will be "promoter" and

"allottee" and there cannot be a party having a status of "investor". The

Maharashtra Real Estate Appellate l'ribunal in its order dated

29.01-.2019 in appeal no. 000600000001055 7 titled as M/s Srushti

Songam Developers PvL Ltd. Vs. Sar-vopriyo Leasing (P) Lts. futd anr.

has also held that the concept of investor is not defined or reforred in

the Act. Thus, the contention of promoter that the complainant-allottee

being investor is not entitled to protection of this Act stands rejected.

Page 73 of 22 3 |
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F.II Obiection regarding the delay in payment by the allottee.

31. The objection raised by the respondent regarding delay in payment by

the complainant is totally invalid because thc complainant has already

Complaint No. 3599 of 2020

paid the amount of Rs.83,12,104/- against the total sale consileration

of Rs.84,57,990/- to the respondent. The complainant has alrefty paid

more than 98% of the total amount. The fact cannot be iCnoled that

there might be a certain group of allottees that defauited in 
lmakinC

payments but upon perusal of flat buyer agreement on recdrd it is
I

observed that the promoter has charged a hefty rate ofinterest 
{om 

the

allottees on account of the delayed payments. Section 19(6) of fct IaVs

down an obligation on the allottee(s) to make rimely payments {rwards

consideration ofthe allotted unit. Moreover, the stake of all the 4lottees

cannot be put on stake on account of non-payment of due instaflments

by a group of allottees. Hence, the plea advanced by the resporfdent is

rejected.

G. Findings on the relief sought by the complainant.

G.l Direct the respondent to pay delay possession ch+ges at

the rate ofinterest prescribed .

32. In the present complaint, the complainant intends to continue {ith the

project and is seeking delay possession charges as provided unjder tfre

proviso to section 18(1) of the Act. Section 18(1) of the Act rfads as

under:

1 ;,r
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Provided thot where on allottee does not intend to withdraw from lhe
projec| he shallbe poid, by thepromoter, interestfor every month ofddoy,
till the hsnding over ofthe possession, ot such rate as may be prescribtd."

33. As per clause 7.[a) of the flat buyers agreement dated 24.11.2015
I

provides for handing over of possession and is reproduced beldw.

"Section 78: - Return ofamount ond compensation

1B(1). lf the promoter fqils to complete or is unable to give possession of
qn aportment, plot, or building, -

7.(o) The date of compleLion of the Project sho be Thirty-Six (36)
months from the start oI construction hereot', subject to force majeure
or/ond qny other reason beyond the control of Developer, sublect to oll
Allottee(s) hoving strictly complied with oll the terms ond conditions of
this Buyer's Agreement ond not being in default under ony provisions of
the some and all amounts due ond payoble by the Altottee[s) under this
Buyer's Agreement hqving been poid in time to the Developer, The
Developer immediately upon the receipt ofOC/CC, shollgive notice to the
Allottee(s), in writing, to take possession ofthe tJnitfor his/its fit-outs ond
occupation and use ("Notice of Possession"), on t'urnishing certoin
documents by the Allottee(s). (t')mphosis supplied)

34. Admissibility of grace period: The promoter has proposed to

handover the possession of the said unit wlthin a period of 36 months

from the date of start of construction. As per the documents available

on record, the respondent has raised the'Demond on account of

Excovation' on 1,3.02.2014. Therefore, the due date of handing over

possession comes out to be 1,3.02.201,7.

35. Payment ofdelay possession charges at prescribed rate ofinterest:

Proviso to section 18 provides that where an allottee does not intend to

withdraw from the project, he shall bc paid, by the promoter, interest

L4
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for every month of delay, till the handing over of possession, at sUch rate

as may be prescribed and it has been prescribed under rule 16 of the

rules. Rule 15 has been reproduced as under:

Rule 75. Prescribed rote ofinkrest- IProviso to section 12, section 18
and sub-section (4) and subsection (7) of section 191

O For the purpose of proviso to section 12; section 1B; and g1b-
sections (4) and (7) oJ section 19, the "interest ot the mte
prescribed" sholl be the State llonk of lndio highest marginql dost
oflending rate +2ak.:

Provided thot in case the State Bank of lndio morginal cost of
lencling rate (MCLR) is not in use, it shall be replaced by sltch
benchmork lending rates which the State Bonk of lndio moy ftx
from time to time for lending to the generol public.

The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest, it wlll

ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India i.e.,

https://sbi.co.in. the marginal cost of lending rate (in short, MCLR) as

on date i.e., 30.09.2022 is 8.00%0. Accordingly, the prescribed rate of

interest will be marginal cost of lending rate +2o/o i.e., l0o/o,

38. The deiinition of term'interest'as dcfined under section 2(za] ofthe Act

provides that the rate of interest chargeable from the allottee by the

promoter, in case of default, shall be equal to the rate of interest which

36.

37.
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the promoter shall be liable to pay the allottee, in case of default. 'l he

relevant section is reproduced below: 
I

"(za) "interest" means the rotes ofinterest poyoble by the promoter otbhe
ollottee, os the cose moy be. 

I
Explqnqtion. -For the purpose ofthis clouse- 

|(, the rote of interest chorgeable from the allottee by the promqer,
in cose of default, sholl be equol to the rate of interest which lhe
promoter sholl be lioble to poy the allottee, in case of defoult; I(ii) the interest payoble by the promotcr to the 7llottee shall be fi$m
the dote the promoter received the amourit or ony port thereoitill
the dqte the omount or port thereof ond interest thereorl s
refunded, ond the interest payable by the ollottee to the promd{et
sholl be from the dqte the ollottee defaults in payment to lhe
promoter till the date it is pqid;" 

I

39. Therefore, interest on the delay payments from the complainafrt shall

be charged at the prescribed rate i.e., lon/o by the respondent

/promoter which is the same as is being granted to the complalnant in

case of delayed possession charges.

40. On consideration of the circumstances, the documents, submissions

made by the parties and based on the findings of the authority regarding

contravention as per provisions of rule 28(2), the authority is sEtisfied

that the respondent is in contravention of the provisions of the Act. By

virtue of clause 7.(aJ of the agreement executed between the pafties on

24.77.20L5, the due date of handing over possession of the subject

apartment which comes out to be 73.02.2017 as decided in ahresaid

paras of this order. Occupation certificate has becn received by the

respondent on 23.07.2018 and thc posscssion of the subject unit was

LT
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offered to the complainant on 28.07.2018. Copies ofthe same haje been

placed on record. The authority is of the considered view that 
fhere 

is

delay on the part of the respondent to offer physical possessiot of the

allotted unit to the complainant as per the terms and condirioT of the

flat buyer agreem ent dated24.11.2015 executed between the p{rties. It

is the failure on part of the promoter to fulfil its oUfi8aUofrs ana

responsibilities as per the flat buyer agreement dared 24.11.1015 ro

hand over the possession within the stipulated period. 
I

41. Section 19(10) of the Act obligates theallorteeto take possessiol ofthe

subiect unit within 2 months from the date of receipt of occirpation

certificate. In the present complaint, the occupation certificlte was

granted by the competent authority on 23.07.2018. The respnndent

offered the possession of the unit in question to the complain tt only

on 28.07.2078, so it can be said that the complainant came tO know

about the occupation certificate only upon the date of offer of

possession. Therefore, in the interest of natural justice, the complainant

should be given 2 months' time from the date of offer of possession. This

2 month of reasonable time is being given to the complainant keeping

in mind that even after intimation of possession, practically he has to

arrange a lot of logistics and requisite documents including but not

I
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limited to inspection of the completely finished unit, but this is 6ubject

to that the unit being handed over at the time of taking possesshn is in

habitable condition. It is further clarified that the delay po$ession

charges shall be payable from the due dare of possession i.e., 13.q2.2017

till the expiry of 2 months from thc date of offer of pospession

(28.07 .2018) after obtaining occupation certificate from the cornpetent

authority which comes out to be 28.09.2018.

Accordingly, the non-compliance of the mandate contained in 6ection

11(4) (a) read with section 18(1) ofthe Afi on the part ofthe respondenr

is established. As such the complainant is entitled to delay possession

at prescribed rate of interest i.e., 70o/o p.a. w.e.l 13.02.2017 till the

expiry of 2 months from the date of offcr of possession (28.07.2018J

which comes out to be 28.09.2018 as per provisions ofsection 18( 1) of

the Act read with rule 15 ofthe rules.

G.Z Direct the respondent to refund the unlawful external

development charges and infrastructure develryment

charges by respondent.

The complainant alleged that the respondent has illegally drarged

excess amount of EDC and IDC from the complainant against the said

unit. The respondent has charged DDC/lDC as per clause 1.1 of the

agreement dated 24.11.2015. 'l'he said clause of the agreement is

reproduced hereunder:

43.
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"The Sale Considerotion os more porticulorly reserved in Clause 1.1
(a) poyqble by the Allottee(s) to the Developer constitutes the bosic
sale consideration, excluding the porkng charges, external
development charges ("EDC"), inlrastructure development charges
["lDC"), Fire Fighting Charges, Service Tox and other charges os
more particulorly dertned in clouse 1.2 (d) and 1.2(e)respectivety.'

44. The promoter is entitled to recover the actual charges paid to the

concerned departments from the complainant/allottee on pro-rata

basis on account of electricity connection, sewerage connecflon and

water connection, etc., i.e., depending upon thc area of the flat allotted

to the complainant vis-d-vis the area of all the flats in this project. The

respondent is directed to provide specific dctails with regards to these

charges and the complainant is also be entitlsd to proof of such

payments to the concerned departments along with a computation

proportionate to the allotted unit, before making payments under the

aforesaid heads.

G.3 Directthe respondentto refund the excess amountrtceived

for two years advance maintenance charges.

45. The complainant contended that thc respondent is arbitrarily and

unfairly seeking an amount towards 2 years advance common area

maintenance without justifying the [rasis on which it is charging such an

amount in advance. The respondent submitted that the amqunt for

maintenance charges is levied for maintenance and upkeep of the

project for the benefit of all persons purchasing their apartment in the

project.

7-1
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46. The authority in case of Varun Gupta Vs. Emaar MGF Land

Ltd.(supra), has observed as under:

H.

48.

"The respondent is right in demonding odvance mointenance charges qt the
rotes' prescribed in the builder buyer's ogreement at the time of oller of
possession. However, the respondent sholl not demond the advonce
maintenance charges for more thon one year t'rom the alk)ttee even in those
coses wherein no speciJic clouse hos been prescribed in the ogreement or
where the AMC has been demonded for more thon a yeor".

47. In the present complaint, as per statement ofaccount dated 28.07.2018,

the respondent has charged a sum of Rs.36,958/- (Rs.3/- per sq. ft.

alongwith GST) towards advance maintenance charges for period of one

year. In view of the above, the respondent is right in demanding

advance maintenance charges for a period of 12 months.

Directions of the authority

Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliEnce of

obligations cast upon the promoter as per the function entrusted to the

authority under section 34(0 of the Act:

i. The respondent is directed to pay the interest at the pre6cribed

rate i.e., 10% per annum for every month of delay on the 4mount

paid by the complainant from the due date of possesslon i.e.,

1,3.02.20L7 till 28.09.2018 i.e. cxpiry of 2 months from thedare of

offer of possessio n (28.07 .2018).

ii. The arrears of interest accrued so far shall pe paid to the

complainant within 90 days from the date ofthis order as per rule

16(2J ofthe rules.

2-3
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49. Complaint stands disposed of.

50. File be consigned to registry.
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The complainant is directed to pay outstanding dues, if arly, after

adjustment ofinterest for the delayed period. I

The rate of interest chargeable I
from the complainant/alllttee by

the promoter, in case of default shall be charged at the prfcribed

rate i-e., 1.070 by the respondent/promoter which is the satne rate

of interest which the promoter shall be liahle to pay the alltftee, in

case of default i.e., the delay possession charges as per lsection

z(za) of the Act. 
I

The respondent shall not charge anything from the.or/,",rrn,

which is not part ofthe agreement ofsale. 
I

The respondent is not entitled to charge holding charges ffom the
I

complainant/allottee at any point of time even after bein{ part of

the builder buyer's agreement as per law settled bV 
flon'ble

Supreme Court of India in civil appeal nos. 3864-3889 /+20 on

1+.1.2.2020. I
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