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1. The present complaint has been filed by the complainant/allottee under

Section 31 of the Real Estate [Regulation and Development) Act, 2016

(in short, the Act) read with rule 28 of the Haryana Real Estate

(Regulation and DevelopmentJ Rutes,2017 (in short, the Rules) for

violation ofsection 11(4) (a) ofthe Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Act or the rules
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and regulations made there under or to the allottee as per the

agreement for sale executed inter se.

A. Unit and proiect related details

2. The particulars of the project, the details of sale consideration, the

amount paid by the complainant, date of proposed handing over the

possession and delay period, if any, have been detailed in the following

tabular form:

s. N. Particulars Details

1. Name and location of
project

the l.Neo Square", Sector 109, Gurugram

2. Commercial

3. Project area {*t 2.77 acres

4.

\?\
I

Unit no. 67, 3rd floor

(As per BBA at page 35 of complaint)

5. Unit area admeasuring 200 sq. ft. (super area)

(As per BBA at page 35 of complaint)

6. Application for allotment A

7. Date of execution of
Apartment Buyer's
Agreement

19.02.2016

(Page 30 of complaint)

8. Memorandum of
understanding for
assured return

19.02.20t6

(Page 21 of complaint)

9. Possession clause Clause 3 ofMoU:

The company shall complete the
construction of the said building/complex,
within the said space is Iocated within 36
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months from date of execution of this
agreement or from the start of
construction, whichever is later and apply
for grant of completion/occupancy
certificate.

10. Due date of possession 09.02.2019

(Calculated as 36 months from the date of
execution of BBA )

Note:- Due date ofpossession is calculated
from the date of BBA in absence ofthe date

rt of construction.

1,1. Assured return ,:Clause 4 of MoU

That against the total basic sale consideration
ofRs. 12,00,000/- determined as per Clause 3

above, the Allotree (sl has, paid u nto Company
upon and/or prior to the execution of rhis
MOU, an amount of Rs.12,50,400/-[Rupees
Twelve Lacs Fifty Thousand Four Hundred
only) vide cheque No. 000067 & 000078 dated
10.06.2015 & 78.02.2016 drawn on HDFC

Bank, towards adyance/ part consideration of
the unit, the receipt whereol Company hereby
adrifits and acknowledges. The Company
shill pay a monthly assured return of
Rs.18-060/-(Rupees Eighteen Thousand
Only)on the total amount received with
effect from 19Feb2016 after deduction of
Tax at Source and service tax, cess or any
other levy which is due and payable by the
Allottee(s) to the Companyand the balance
sale consideration shall be payable by the
Allottee(s) to the Company in accordance
with the Payment Schedule annexed as
Annexure I. The monthly assured return
shall be paid to the Allottee(s) until the
commencement of the first lease on the
said unit. This shall be paid from the
effective date.
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B, Facts ofthe complaint:

3. That after going through the advertisement published by the

respondent in the newspapers and as per the broacher/prospectus

provided by them, complainant had booked a restaurant space/food

4.

5.

court bearing no. 67, on third floor, having its super area 200 sq. ft. in

their upcoming pJoject named "Neo Square" situated in sector-109,

Dwarka Express ay, Gurugrah fot a tdtal basic sale consideration of

Rs. 12,00,000/-, and she had paid a sum of Rs. 12,50,400/- on

t8.02.20L6.

That the respondent is in right to exclusively develop, construct and

build residential building transfer or alienate the unit's floor space and

to carry out sale deed, agreement to sell, conveyance deeds, letters of

allotments etc.

That the buyer's agreement and memorandum of understanding were

executed between the respondent and the complainant on 19.02.2016.

72. Total sale consideration Rs. 12,00,000/-

As per the payment plan, page 56 of the
complaint

13. Amount paid by the
complainant

Rs. 12,00,000/-

t+. Amount paid by
respondent as assured
return to complainant

Rs. 7,27,200/- as per additional written
arguments on behalf of the respondent

15. Occupation certificate

/Completion certifi cate

Not obtained

16. Offer ofpossession Not offered
I
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5. That the complainant had purchased the above said space/food court

on "assured return plan", whereby the developer has assured the

complainant to pay a monthly assured return of Rs. 18,000/- until the

commencement offirst lease on the said unit.

7. That as per clause 4 of the MOU dated 79.02.20L6, the developer is

under legal obligation and is bound to pay the assured return of

Rs. 18,000/- to the complainant until the commencement of first lease

on the said unit.

8. That the builder has ng the assured return to the

complainant and the amo m November 2019.

9. That as per the clalse no. 3 o[:t16 Ugg, the builder/developer was

under legal oblilation to-- complete the construction of the

building/complex and handover the actual physical possession of the

said space/unit within a period of 36month from the date ofexecution

of the MOtl. \t
10. That the developer has delayed the project and has also stopped paying

the assured return to the complai4ant which is illegal and unlawful and

further in contra ngorrto the f€rrirs and qonditions ofthe MOU.

11. That the complainant visited the site during the course of construction

and acknowledged that the construction work is delayed way beyond

the possession date and since then she has been trying to communicate

with the respondent by visiting their office and through telephonic

conversations.

12. That the complainant has taken all possible requests and gestures to

persuade the developer by requesting him to pay the monthly assured

return amount, but the developer has failed to meet the just and fair
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demand of the complainant and has completely ignored the request of

her.

That, till today the complainant had not received any satisfactory reply

from the respondent regarding the completion of the proiect and

payment of monthly assured return to her and has been suffering a lot

of mental, physical and financial agony and harassment.

Relief sought by the complainant:

14. The complainant has sought following relief(s):

Complaint No. 3577 of 2020

13.

C.

,. .t
ed return as per the terms and

. 0.16.

D.

15.

(iD Ithly delayed interest till actual

physical possession of the space/food court alongwith prevailing

interest as per the provisions ofthe RERA Act.

(iii) Direct the developer to pay Rs. 30,000/- as litigation expenses.

Reply by respondent:

The respondent by way of written reply made following submissions:

1.6. That the present complaint, filed by.,the complainants, is a bundle oflies

and hence liable to bedismissed as it is filed without any cause ofaction.

That the complainants have concealed facts which are detrimental for

the adjudication of this complaint and has not come with clean hands

before this forum. That the present complaint is an abuse of the process

ofthis Hon'ble Authority and is not maintainable. The complainants are

trying to suppress material facts relevant to the matter. The

complainants are making false, misleading, frivolous, baseless,

unsubstantiated allegations against the respondent with malicious
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intent, with the sole purpose of extracting unlawful gains from the

respondent.

17. That the buyer's agreement dated 19.02.2016 was executed betlveen

the complainant and the respondent prior to coming into force of the

Act,2016.The terms of this agreement were as per the applicable laws

at that point of time.

18. That the delay penalty, ifany, that can be claimed from the respondent

is only as per the terms and conditions ofthe buyer's agreement. Ifdelay

penalty is awarded in addition to the prescrlbed rate as per the buyer's

agreement, then the di amount will be in the nature of

"Compensation".

19. That new enactment of Laws is to be applied prospectively as held by

the Hon'ble Supreme.Court in number of cases, in particular, in the

malter of CIT vs, Vartika ip (P) Ltd. [(2015)1SCC1]. rhe Apex

Court held that the new legislations ought not to change the character

of any past transaction carried,out upon the faith of the then existing

law. ln fact, it is well settled that the retrospective operation of statute

may introduce such elements of unreasonableness. Therefore, the Act

being a substantidl new legislation ought to operate prospectively and

not retrospectively and accordingly no cation can be lawfully initiated

for anything before'ihe Authority related to period prior to registration

of project under the RERA.

20. That in the matter oflveel Kamal Realtor Suburban (P) Ltd, Vs. UOt &

Ors (SCC Online Bom 9302), the Hon'ble High Court of Bombay held

that the provisions of RERA are prospective in nature and not

retrospective. It is further submitted that retrospective application of

the provisions of the Act, 2016 is unconstitutional. Therefore, the
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parties to the agreements should be solely govern by the terms and

conditions as laid down in these agreements.

21. That if a project registered with REM, it can be held liable only for

future deadlines, those it might breach after registration with the

Authority. Any default before the registration is beyond the ambit of

REM and beyond the purview ofthe RERA Act, 2016 and hence beyond

the jurisdiction of the Ld. Authority. In this particular case the

obligation of the Promoter tq..complete the proiect as per RERA

Registration is valid upto 23.

22. That as per clause 5.2 ofth s agreement, it was agreed between

the complainant and the respondent that the construction completion

date shall be deemed to be the date when the application for grant of

completion/occupancy certjficate is made.

23. That the respon+nt herein has already applied for rhe issuance of rhe

occupation certifiaate by way.of application dated 24.02.2020 and, the

same is pending bef0re the concerned competent authority. Further, the

respondent has received "approval of firefighting scheme" on

24.04.2020. Therefore, it cannot be concluded by any stretch of

imagination that the respondent has not shown due prudence in the

timely execution !lf, tfe proiect. But the complainant has conveniently

ignored all these facts and has chosen to harp upon baseless and ill-

founded allegations in the present complaint in order to take the benefit

of his own wrong. Therefore, the said complaint is liable to be dismissed

with costs.

24. That as per clause 3 of the memorandum of understanding dated

19.02.2016 the construction ofthe said building/complex, within which

the space of the complainant is located, is to be completed within 36
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months from the date of execution of the MOU or from start of

construction, whichever is later, subject to force majeure conditions.

Therefore, it is most humbly submitted that the due date of possession

has not arisen, and the complaint is premature.

25. Further it is brought to the attention of this authority that the MOU

dated 19.02.2016 clearly states at recital 4 that the complainant herein

"warrants and represents that he is not an end user and is an investor".

26. That the complainant had entered into two different agreements with

the respondent, namely, buyqlls agreement and memorandum of

understanding. both the agfb, t$ are fvvo distinct and different

agreements. buyer's 3ffeeinerliiis a. Uuita", buyer agreement which

casts various obligations on tl€lromoter to complete and deliver a real

estate project. Howaver, the MOU only pertains to the assured return.

That there may be cross references between two agreements or certain

clauses maybe sup . q!in[ each other. However, such cross reference

or supersession does not amount to novation and thus both these

agreements cannot be read to be one single agreement. Each agreement

has their own distinct liability, obligations and terms and conditions

imposed on the p bs and are confined to that specific agreement only.

27. That Real Estate (Regulation & development) Act, 2016 (hereinafter

referred to as "REM Act") is only applicable in relation to a promoter

in respect to his project and his obligation toward the allottees. A

person can file a complaint with RERA regarding their grievances under

section 31 of the RERA Act, on violation or contravention of the

provisions ofthe RERrq Act It is noteworthy that amongst various other

sections, Section 11 of the RERA Act lays down the obligations of the

Promoter which has no reference regarding assured return.
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28. That it is submitted that the complaint at hand is not maintainable

before this hon'ble authority, as this authority is barred by the presence

ofan arbitration clause i.e., clause 17 ofthe MOU.

29. That the buyer's agreement in clause 4.4, 4.5 and 4.6 executed between

the parties clearly stipulates that the entire relationship of the builder

and the complainant herein is founded on timely payments by the

complainant and the complainant being in default of the same cannot

complain about the incapacity ofthe respondent to timely complete the

project. Further it is brought to the attention of the authority thatproject. Further it is brought to the attention of the authority that

though the complainant may la{i cleared the basic sale price of the said

commercial property, there eiiSt vast outstanding amounts to the tune

of Rs. 3,75,041/- incluslve of GST, EDC/IDC & VAT, rhat srand due and

payable on part of the complainant till date. The same can be perused

from the statement of accounts. In the light of the facts mentioned

herein, the complainant can not be allowed to take the benefit of his own

wrong. Therefore, the complaint shall be dismissed right at the very\L: Y-,tY/outset.
l

That the respondent has already paid, asent has already paid, as assureThat the respondent has already paid, as assured return, an amount of

Rs. 7 ,27 ,200 /- to the complainants till date as per the Statement of

accounts.

That in order to provide a comprehensive mechanism to ban the

unregulated deposit schemes, other than the deposits taken in the

ordinary course ofbusiness, Parliament has passed an act titled as "The

Banning of Unregulated Deposit Schemes Act, 201,9" [hereinafter

referred to as "BUDS Act").

That in respect of a respondent, "deposit" shall have the same meaning

as assigned to it under the Companies Acr,2073. sub section 31 of

30.

31.
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Deposit Rules (i.e. which is,

in any manner whatsoever,

t) is an advance, accounted for

connection with consideration

for an immovable plppgrty'llger. an agreement or arrangement,

provided that such advanCe is adjusted against such property in

accordance with the tqrms ofihe agreement or the arrangement.

Therefore, the agr6lments of these kinds, may, after 2019, and if any

assured return is lhid thereon or continued therewith may be in
complete contravention ofthe BUDS Act.

The BUDS Act providesrfor two forms of deposit schemes, namely

regulated depositi;chemes and unregulated deposit schemes. Thus, for

any deposit scheme, fornot to fall foul ofthe provisions of the BUDS Acr,

must satisry the requiremept of!eing a,'Regulated Deposit Scheme, as

opposed to unregulated deposit scheme. Hence, the main object of the

BUDS Act is to provide for a comprehensive mechanism to ban

unregulated deposit scheme.

Further, any orders or continuation of payment of any assured return

or any directions thereof may be completely contrary to the subsequent

act passed post RERA Act, which, is not violating the obligations or
provisions of the RERA Act. Therefore, enforcing an obligation on a

Complaint No. 3577 of2020

section 2 of the Companies Act provides that ,,deposit,, includes any
receipt of money by way of deposit or loan or in any other form by a

respondent but does not include such categories of amount as may be

prescribed in consultation with the Reserve Bank of India. The

Companies (Acceptance of Depositsl Rules, 2014[herein after referred
to as "deposit rules") in sub - rule 1(c) of Rule 2 sets out what is not
included in the definition of deposits.

33. One of the amounts as set out in sub rule [1)(c)(xii)[bJ of Rule 2 of the

34.

35.

36.
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38. The authorily has territorial as well as subject matter jurisdiction to

adjudicate the present complaint for the reasons given below.

E. I Territorial iurisdiction

Complaint No. 3577 of 2020

promoter against a Central Act which is specifically banned, may be

contrary to the central legislation which has come up to stop the menace

of unregulated deposit.

Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of these undisputed documents and submission

made by the parties.

lurisdiction of the authority:

37.

E.

39. As per notification no. 7 /92 /2077 -lTCp dared t4.tZ.ZOI7 issued by

Town and Country Plqnning Department, the jurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram District for

all purpose with offices situated in Gurugram. In the present case, the

project in question is Ited within the planning area of Gurugram

district. Therefore, this authorigy has complete territorial jurisdiction to

deal with the pre iLcomplaint,

E. II Subiect matter.ruilsfliction

40. Section 11[4)[a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4J (al is

reproduced as hereunder:

Section 77(4)(a)

Be responsiblefor oll obligotions, responsibilities ond functions
under the provisions oI this Act or the rules ond regulotions
made thereunder or to the ollottees os per the ogreement for
sole, or to the associotion of ollottees, as the cose moy be, till the
conveyonce ofoll the oportmenB, plots or buildings, os the cose
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may be, to the allottees, or the commonoreos to the ossociotion
of allottees ot the competent authoriqt, os the case moy be;

Section 34-Functions oI the AuthoriE:

344 oJthe Act provides to ensure complionce ofthe obtigotions
cost upon the promoters, the allottees and the reol estote
ogents under this Act qnd the rules ond regulations made
thereunder,

41. So, in view of the provisions of the Act quoted above, the authority has

complete iurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation

F. Findings on the obiections raised by the respondent

F.l Obiection regarding hlnding over possession as per

declaration given under section 4(2)0)(Cl of RERA Act.

The counsel for the respondeht Submitted that the registration of the

project is valid till 23.08.2021 no cause of acfion can be construed to

have arisen in favour ofthe ccimplainant to file a complaint for seeking

any interest as alleged. Therefore, next question of determination is

whether the respo.ndent is entitled to avail the time given to him by the

authorify at the tirne ofregistering the proiect under section 3 & 4 ofthe

Act.

It is now settled law that the provisions of the Act and the rules are also

applicable to ongoing project and the term ongoing project has been

defined in rule 2(1)(oJ ofthe rules of 2017.The new as well as the

ongoing project are required to be registered under section 3 and

section 4 of the Act.

42.

43_
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44. Section 4[2)(l]ICJ of the Act requires thar while applying for registration

of the real estate proiect, the promoter has to file a declaration under

section 4(2J(l)[C) ofthe Act and the same is reproduced as under: -

"Section 4: - Appticotion lor registrqtion oI real estob pqecg
(2)The promoter sholl enclose the lollowing documents atong with the

application rckted to in sub-section (1), namely: 
-...,...............,... 

.......

0): -o decloration, supported by an ollidovit, which sho be signed by the
promoter or ony person authorised by the promoter, stating: -

kes to complete the project or phose

45. The authority observes that'tEt''iifrre period for handing over the

possession is commiited by tlie builder as per the relevant clause of

buyer's agreementland the commiihent of the promoter regarding, -:.. ,

handing over of po$session of the unit is taken accordingly. The new

timeline indicated i4.ielpect of ongoingDrojeat by the promoter while

making an application for regis.tration of the project does not change

the commitment ofthe pio eii6 trana oi,er ttre possession by the due

date as per the buyer's agree t. The newtimeline as indicated by the

promoter in the declaration under section 4(2101(Cl is now the new

timeline as indicated by him for the completion of the project. Although,

penal proceedings shall not be initiated against the builder for not

meeting the committed due date ofpossession but noW ifthe promoter

fails to complete the proiect in declared timeline, then he is liable for

penal proceedings. The due date of possession as per the agreement

remains unchanged and promoter is liable for the consequences and

obligations arising out of failure in handing over possession by the due
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47.
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date as committed by him in the apartment buyer agreement and he is

liable for the delayed possession charges as provided in proviso to

section 18(1) of the Act. The same issue has been dealt by hon,ble

Bombay High Court in case titled as Neelkamal Realtors Suburban pvL

Ltd, and anr.vs llnion ollndia and ors. and has observed as under:

"119. Under the provisions of Section 18, the delay in honding over the
possession would becountedlrom the dote mentioned in the ogreement
for sale entered into by the promoter and the allottee prior to its
registration under REP'1-. Under the prcvisions of REF./,, the promoter is
given a fociliEl to revise the date oI completion of project and declore
the same under Section 4, Tlii REP#. does not contemplate rewriting of
controct between the lat purchoser and the promoter..."

F.II Obiection regarding compliinant is lnvestor not consumer

The respondent rubmittea'thit the complainant is investor and not

consumer/allottee, thus, the complainant is not entitled to the protection

of the Act and thris, the present complaint is not maintainable.

The authority obse&es that the Act is enacted to protect the interest of

consumers ofthe reallestate sector. It is settled principle of interpretation

that preamble is an introiuction of a statute and states main aims and

objects ofenacting a qtatute butat the same time preamble cannot be used

to defeat the enacting p;oyisions,of;the AcL Furthermore, it is pertinent to

note that under section 31 of .the Act, any aggrieved person can file a

complaint against the promoter if the promoter contravenes or violates

any provisions of the Act or rules or regulations made thereunder. Upon

careful perusal ofall the terms and conditions ofthe buyer's agreement, it

is revealed that the complainant is an allottee/buyer and she has paid total

price of Rs. 72,00,000/- to the promoter towards purchase of the said unit

in the project of the promoter. At this stage, it is important to stress upon

the definition ofterm allottee under the Act, the same is reproduced below

for ready reference:
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"2[d) "allottce" in relation to a real estate project means the person to

whom o plol oportment or building, os the cose may be, hqs been

allotted, sold (whether as lreehold or leosehotd) ot otherwise

transferred by the promoter, ond includes the person who

subsequently acquires the soid allotment through sale, transler or

otherwise but does not include o person to whom such plot,

oportment or building, os the case may be, is given on renti'

48. lnviewof above-mentioned definition of "allottee" as well asall theterms

and conditions of the buyer's agreement executed between respondent

and complainants, it is crystal (!Ar that the complainants are allottee

the subject unit was allotte&.t6. thqF by the promorer. The concept

AS

of

investor is not defined.or refer;edrin the Act. As per the definition given

under section 2 of tli6Ait, there i4/ill be "promoter" and "allottee" and there

cannot be a party haying a status of "investor". The Maharashtra Realt.r I
Estate Appellate Tribunal in its order dated 29.07.201,9 in appeal no.ed

0006000000010557 titled as lil/s Srushti Sangom Developers pvL Ltd,

Vs. Saruapriyo Leircing (P) Lts. And anr. has also held rhat the concept of

investor is not defined or referred in fct. Thus, the contention of

G.

49.

promoter that the complaiirant-allottee being investors ls not entitled to

protection of this Act stands reiected.

Findings on thefeliefsought by the complainant:

G.I Assured return

While filing the complaint besides delayed possession charges of the

allotted unit as per builder buyer agreement dated 09.02.2016, the

complainant has also sought assured returns on monthly basis as per

clause 4 of the MOU the Company shall pay a monthly assured return of

Rs.18,000/- on the total amount received with effect from 19Feb2016

after deduction of Tax at Source and service t.rx, cess or any other levy
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which is due and payable by the Allottee(sl to the Company and the

balance sale consideration shall be payable by the Allottee(s) to the

Company in accordance with the Payment Schedule annexed as Annexure

I. The monthly assured return shall be paid ro the Allottee(sJ until the

commencement of the first lease on the said unit. This shall be paid from

the effective date. It is pleaded that the respondent has not complied with

the terms and conditions ofthe agreement and the MOU. Though for some

time, the number ofassured returns was paid but later on, the respondent

refused to pay the same by lea of the Banning of Unregulated

Deposit Schemes Act,2019 er referred to as the Act of 2019).

But that Act does not create a.bir flor payment of assured returns even

after coming into q:iilration'aqd the payments made in this regard are

protected as per section 2(aJ[iiJ dfthe abdVe-mentioned Act. However,

the plea of respondbdt is otherwise and who took a stand that though it

paid the amount of as5ured r6turns was pdy oi ns.l,ZZ ,ZOO1- but did not

pay the same amotrni ifter coming into force ofthe Act of 2019 as it was

declared illegal.

50. The Act of 20L6 defines "agreement for sale" means an agreement

entered into berween,the promgtef and the allottee [Section 2(cJ]. An

agreement for sale is.defihed as an arrangement entered befween the

promoter and allottee with freewill and consent of both the parties. An

agreement defines the rights and liabilities of both the parties i.e.,

promoter and the allottee and marks the start of new contractual

relationship between them. This contractual relationship gives rise to

future agreements and transactions between them. The different kinds

of payment plans were in vogue and legal within the meaning of the

agreement for sale. One of the integral part of this agreement is the
Page 17 of 3l
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transaction of assured return inter-se parties. The "agreement for sale,,

after coming into force of this Act (i.e., Act of 2016) shall be in the

prescribed form as per rules but this Act of 2016 does not rewrite the

"agreement" entered between promoter and allottee prior to coming into

force of the Act as held by the Hon'ble Bombay High Court in case

Neelkamal Reoltorc Suburban Private Limited and Anr. v/s llnion of

India & Ors., [Writ Petition No. 2737 of 2017) decided on 06.12.2017.

Since the agreement defines tle buyer-promoter relationship therefore,_ 21i 'r,.:l
it can be said that the agreement for assured returns between the

promoter and allottee arises,out of the same relationship. Therefore, it

can be said that the real estate regulatory authorify has complete

jurisdiction to deal with assured return cases as the contractual

relationship arise out of agreement for sale only and between the same

parties as per the provisions of section 11(4) [a) of the Act of 2016 which

provides that the promoter.would be responsible for all the obligations

under the Act as,pgr the agr nt for sale till the execution of

conveyance deed of the unit in fevo of the allottees. Now, three issues

arise for consideration es to:

i. Whether authority is within the jurisdiction to vary its earlier

stand regarding assured returns due to changed facts and

circumstances.

ii. Whether the authority is competent to allow assured returns to the

allottees in pre-REM cases, after the Act of 2016 came into

operation,
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iii. Whether the Act of 2019 bars payment of assured returns to the

allottees in pre-RERA cases.

51. While taking up the cases of Brhimjeet & Anr. Vs. M/s Landmark

Apartments PvL Ltd. (complaint no 147 of 20t8), and Sh. Bhoram

Singh & Anr. Vs. Venetain LDF projects LLp" (complaint no 175 oI
2078) decided on 07.08.2018 and 27.!t.2O7B respectively, it was held

by the authority that it has no ,urisdiction to deal with cases of assured

returns. Though in those cases, the issue of assured returns was

involved to be paid by the bui an alloftee but at that time, neither

the full facts were brought b he authority nor it was argued on

behalf of the allottees..lhAt on the basis of contractual obligations, the

builder is obligatea to iliiy tfriialntiu However, rhere is no bar to rake

a different view from the earlier one if new facts and law have been

brought before an. ailludieating authority or the court. There is a

doctrine of "prospective iiverruling" and which provides that the law

declared by the coiit applies to the cases arising in future only and its

applicability to the casds'i,r,hich have attained finaliry is saved because

the repeal would otherwisei work.hardship to those who had trusted to

its existence. A rdfei.ence in this regard can be made to the case of

Sarwan Kumar & Anr Vs. Madan Lal Aggarwal Appeal (civilJ 1058 of

2003 decided on O6.oi.zOoS. jod ,"nu;"in the hon,ble apex court

observed as mentioned above. So, now the plea raised with regard to

maintainability of the complaint in the face of earlier orders of the

authority in not tenable. The authority can take a different view from

the earlier one on the basis of new facts and law and the

pronouncements made by the apex court of the land. It is now well

settled preposition of law that when payment of assured returns is part

and parcel ofbuilder buyer's agreement [maybe there is a clause in that
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document or by way of addendum , memorandum of understanding or
terms and conditions ofthe allotment ofa unit), then the builder is liable

to pay that amount as agreed upon and can,t take a plea that it is not

liable to pay the amount of assured return. Moreover, an agreement for

sale defines the builder-buyer relationship. So, it can be said that the

agreement for assured returns between the promoter and allotee arises

out of the same relationship and is marked by the original agreement

for sale. Therefore, it can be said that the authorify has complete

jurisdiction with respect to assured return cases as the contractual

relationship arises out of the.edioement for sale only and between the

same contracting parties to agreement for sale. ln the case in hand, the

issue oIassured returns on the basis ofcontractual obligations arrsrng

between the partiis. Then'in case of pioneer lJrbon Land ond

Infrastructure Liiited &Anr,v/s llnion of India &Ors. (Writ petition

(Civit) No.43 of ZOtlel deiiaea on 0g.0L.Zd1g, it was observed by rhe

Hon'ble Apex Courr'6f'the land that "...allottees who had entered into

"assured return/committed returns' agreements with these developers,

whereby, upon payment of a substantial portion of the total sale

consideration upfrqllt at the time of execution of agreement, the

developer undertookrtci'pay a celtain amount to allottees onamonthly

basis from the date of executioh of agreement till the date of handing

over of possession to the alloftees". It was further held that 'amounts

raised by developers under assured return schemes had the

"commercial effect of a borrowing' which became clear from the

developer's annual returns in which the amount raised was shown as

"commitment charges" under the head "financial costs". As a result, such

allottees were held to be "financial creditors" within the meaning of

section 5(7J of the Code" including its treatment in books of accounts of

Complaint No. 3577 of 2020
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the promoter and for the purposes of income tax. Then, in the latest

pronouncement on this aspect in case Jaypee Kensington Boulevard

Apartmenb Welfure Association and Ors. vs. NBCC flndia) Ltd. dnd Ors.

(24.03.202L-SC): MANU/ SC/0206 /ZOZ|, the same view was followed

as taken earlier in the case of pioneer Llrban Land Infrastructure Ld &

.Aflr. with regard to the allottees of assured returns to be financial

creditors within the meaning of section S(7) of the Code. Then after

coming into force the Act of 2016 w.e.f 01.05.2017, the builder is

obligated to register the project authority being an ongoing

proiect as per proviso to secfiqii. e Act of ZO|T read with rule

2(oJ ofthe Rules, 20f2. Thd Act1oi2016 has no provision for re-writing

of contractual obligations be6/eeh the parties as held by the Hon,ble

Bombay High Coirt iir case' Neelkamol Realtors Suburban privote

Limited qnd Anr. v/s'Union of lndia & Ors., (supra) as quoted earlier. So,

the respondents/6.u ilders can't take a plea that there was no

contractual oblig ,'to pay the amount of assured returns to then

allottee after the Act o.f 2015 tame intd force or that a new agreement

is being executed with regard.to that fait. When there is an obligation

of the promoter ,?g3inst an alloftee to pay the amount of assured

returns, then he cin't wriglle out from that situation by taking a plea of

the enforcement ofAct of2016,.BUDS Act 2019 or any other law.

52. It is pleaded on behalf of respondents/builders that afrer rhe Banning

of Unregulated Deposit Schemes Act of 2019 came into force, there is

bar for payment of assured returns to an allottee. But again, the plea

taken in this regard is devoid of merit. Section 2[4) of the above

mentioned Act defines the word' deposit' as dn amount of money

received by way of an advance or loan or in ony other form, by any deposit

taker with a promise to return whether after a speclfied period or

Complaint No. 3577 of 2020

Page 21 of 31



GURUGRAM

HARERA
Complaint No. 3577 of 2020

otherwise, either in cash or in kind or in the form ofa specified service,

with or without any benefit in the form of interest, bonus, profit or in dny

other form, but does not include

i. an amount received in the course of, or for the purpose of,
business and bearing o genuine connection to such business
including-

ii. odvance received in connection with considerotion of an
immovable property under an agreement or arrongement
subject to the condition that such advance is adjusted ogdinst
such immovable prope
or orrangement

in terms ofthe agreement

53. A perusal ofthe above-menti ition ofthe term 'deposit'shows

that it has been given the sal]e ineaning as assigned to it under the

Companies Act, 
_and 

the-same provides under section 2(31)

includes any rec way of.deposit or loan gr in any other form by a

company but does not include such categories of amount as may be

prescribed in conliltation with the Reserve Bank of India. Similarly rule

2(c) of the Compani qeptancg of DepggitsJ Rules, 2014 defines the

meaning of deposit which jnilirdes .any receipt of money by way of

deposit or loan or in any other form by a company but does not include.

i. as a advan ccounted for in any manner whotsoever,
received in coni:ection with consideration for an immovable
properq)

ii. as an advance received And as ollowed by any sectoral regulator
or in accordance with directtons of Central or State
Government;

54. So, keeping in view the above-mentioned provisions of the Act of 2019

and the Companies Act 2013, it is to be seen as to whether an allottee is

entitled to assured returns in a case where he has deposited substantial

amount of sale consideration against the allotment of a unit with the
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builder at the time ofbooking or immediately thereafter and as agreed

upon between them.

55. The Government of India enacted the Banning of Unregulated Deposit

Schemes Act, 2019 to provide for a comprehensive mechanism to ban

the unregulated deposit schemes, other than deposits taken in the

ordinary course of business and to protect the interest of depositors

and for matters connected therewith or incidental thereto as defined in

section 2 (4J ofthe BUDS Act 2019 mentioned above.

56. It is evident from theIt ls evident trom rhe perusal of section Z(4)(l)(ii) of the above_

mentioned Act that the adirances received in conne.tion wfthlvances received in connection with

consideration of an immovable

Justed

against such immo,iaUle prop6rty as specified in terms of the agreement

or arrangement do iot fall within the term of deposit, which have been

banned by the Act of 2019.

57. Moreover, the de so bound by promissory estoppel. As per

this doctrine, the , . ifany personias made a promise and the

promisee has acted on such prqmise and altered his position, then the

person/promisoris bound to icimply with his or her promise. When the

builders failed to'iroiiour their commitments, a number of cases were

filed by the creditors at different forums such as Nikhil Mehta, pioneer

Urban Land and Infrastructure which ultimately led the central

government to enact the Banning of Unregulated Deposit Scheme Act,

201,9 on 31..07 .2019 in pursuant to the Banning of Unregulated Deposit

Scheme Ordinance,2018. However, the moot question to be decided is

as to whether the schemes floated earlier by the builders and promising

as assured returns on the basis ofallotment ofunits are covered by the

abovementioned Act or not. A similar issue for conslderation arose
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before Hon'ble RERA Panchkula in case Baldev Gautam VS Rise projects

Private Limited (REM-PKL-2068-2019) where in it was held on

11.03.2020 that a builder is liable to pay monthly assured returns to the

complainants till possession of respective apartments stands handed

over and there is no illegality in this regard.

58. The delinition of term 'deposit' as given in the BUDS Act 2019, has the

same meaning as assigned to it under the Companies Act 2013, as per

section 2[4)(iv][i) i.e, explanation to sub-clause (iv). In pursuant ro

powers conferred by clause 3l ofsection 2, section 73 and 76 read with

sub-section 1 and 2 ofsectio e Companies Act 2013, the Rules

by the companies were framed in

e into force on 01.04.2014. The

definition of deposit has bee;it has been given under section 2 (c) of the above-detrnition of deposit has been given under section 2 (c) of the above-

mentioned Rules and as per clause xii [b), as advance, accounted for in

any manner whaqsij-ever received in connection with consideration for

an immovable propirrty under an agreement or arrangement, provided

such advance is adjutt'e! against such proi:eity in accordance with the

terms ofagreement or arrangerqeit shall not be a deposit. Though there

is proviso to this provision A! well as to the amounts received under

heading'a' and 'd'ind the amount becoming refundable wirh or without

interest due to the reasons that the company accepting the money does

not have necessary permission or approval whenever required to deal

in the goods or properties or services for which the money is taken, then

the amount received shall be deemed to be a deposit under these rules

however, the same are not applicable in the case in hand. Though it is

contended that there is no necessary permission or approval to take the

sale consideration as advance and would be considered as deposit as

per sub-clause 2(xv) (b) but the plea advanced in this regard is devoid

with regard to acceptance ofdr

the year 2014 and, the sam(
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of merit. First ofall, there is exclusion clause to section 2 (xivl(b) which

provides that unless spe under this clause. Earlier, the

deposits received by the companies or the builders as advance were

considered as deposits but w.e.f. 29.06.2076, it was provided that the

money received as such would not be deposit unless specifically

excluded under this clause. A reference in this regard may be given to

clause 2 of the First schedule of Regulated Deposit Schemes framed

under section 2 [xv) of the Act of 2019 which provides as under;-

(2) The following shall qlso be ireated as Regulated Deposit Schemes under

this Act namely:-

the Central Government

59. The money was

within a certain period. Ho in view of taking sale consideration

by way of advance, th certain amount by way of

assured returns fq certain period. So_ on his failure to fulfil that

commitment, the aliottee'has i right tir 'approach the authoriry for

redressal of his grjevances !y way of filing a complaint.

60. It is not disputed that the respondent is a real estate developer, and it
had not obtained registration under the Act of 201,6 for the project in

question. However, the project in which the advance has been received

by the developer from the allottees is an ongoing proiect as per section

3(1J of the Act of 2016 and, the same would fall within rhe jurisdiction

of the authority for giving the desired relief to the complainants besides

initiating penal proceedings. So, the amount paid by the complainants

Complaint No. 3577 of 2020
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to the builder is a regulated deposit accepted by the later from the
former against the immovable property to be transferred to the allottee
later on.

F. II Delay possession charges

61 ln the present complain! the comprainant intends to continue with the
project and is seeking possession of the subject unit and delay
possession charges as provided under the provisions ofsection 1g(1) of
the Act which reads as under.

"Section 78! - Return oJamo

62.

on
18(1). lf the promoter foils to cor, unable to give possession oI on
apartment, plot, or building, -
Provided thatwhere an
he sholl be poid, by the p

'e does not intend to withdraw t'ron the project,
oter, interest for every month of deloy, ti theof deloy, till the

honding over of the at such rate as moy bL prescribid.,'

A builder buyer agree3ment dated 19.02.2016 r.Vas executed between the
parties. The possession clause 3 of the MOU is stated that rhe cornpany

shall complete the construction ofthe said building/complex, within the said
space is located within 36 months from date of execution of this agreement
or from the start of construction, whichever is later and apply for grant of

"The compony shall complete the construction ofthe soid building/complex,
within the soid spoce ii located withtn 36 monthsfrom date of ;ecution oI
this agreement or from the start of constructioi, whichever is later ond
apply for grant oI completion/occuponqt certilicate.

63. Admissibility of delay possession charges at prescribed rate of interest:
The complainant is seeking delay possession charges. However, proviso
to section 18 provides that where an allottee does not intend to
withdraw from the project, he shall be paid, by the promoter, interest
for every month ofdela, till the handing over of possession, at such rate
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as may be prescribed and it has been prescribed under rule 1S of the
rules. Rule 15 has been reproduced as under:

Rule 75, Prescribed rate oJ interest- [proviso to section 12, section 78qnd sub-section (4) and subsection 17) of section 7gl(1) For the purpose of proviso to section 12; seciion 1g; ond sub_
sections (4) and (Z) oI section 19, the ,,interest ot the rote
prescribed" shqll be the Stote Bank of lndiq highest morginal cost
of lending rate +Zt%,:

Provided that in case the State Bank of Indio marginal cost of
l:ndilS rate (MCLR) is not in use, it sha be replied by iuch
benchmark lending rotes which the Stote Bonk of lndia iay fix
from time to time Jor lending,to the general public.

66. The definition of t ,interest, 
as defined under section 2 (za) of the Act

provides that the rate'of interest chargeable from the allottee by the
promoter, in case of default, shall be equal.to the rate of interest which
the promoter shall be liable io i:ai, ttre attottee, in case of default. The

relevant section is relro c bel :

"(zo) "interest"ihedns the rqtes ofinterest poyoble by the promoter or the
ollottee, os the case may be.
Explonation. 

-Forthe purpose ofthis ctouse_
O the rate ol interest chargeable from the allottee by the promoter,

in case of dehult, shqll be equol to the rate of interest which the
promoter shall be liable to poy the o ottee, in case ofdefault;(il the interest poyable by the promoter to the ollo e; sh; be from
the dqte the promoter received the omount or ony part thereioftitt
the date the amount or part thereol ond inieiest thereon ts
refunded, and the interest poyable by the ollottee to the Dromoter
shall be from the dote the ollottee defoults in poymint to the
promoter till the dote it is paidi'

67. On consideration of documents available on record and submissions

made by the complainant and the respondent, the authority is satisfied

6+.

65.
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that the respondent is in contravention of the provisions ofthe Act. The

agreement executed between the parties on 19.02.2016, the possession

of the subject unit was to be delivered within stipulated time i.e.,

19.02.2019.However now, the proposition before it is as to whether the
allottee who is getting/entitled for assured return even after expiry of
due date of possession, can claim both the assured return as well as

delayed possession charges?

68. To answer the above proposition, it is worthwhile to consider that the

assured return is payable to the i

BBA or in a MoU having referer

on account ofa provision in the

the BBA or an addendum to the

BBA or in a MoU or allotment letter.-The assured return in this case is

payable from the d,ate of 19.02.2075 till the commencement of the first
lease on the said uhii '

69. The rate at whicti assrired return hiS been committed by the promoter

is Rs. 18,000/-. Pel month. lf we compare this assured return with
delayed possessioil ctriiges payable under proviso to section 18(1J of
the Act, 2016, the assui'ed return is much better i.e., assured return in
this case is payable a Rs. 18,000/- per month whereas the delayed

possession chargei #e iiiiately Rs. 10,700/- per month.

By way ofassured'reiur r has assured the allottee that she

would be entitled for:this specifii amount till the commencement of the

first lease on the said unit. Accordingly, the interest of the allottee is
protected even after the due date of possession is over as the assured

returns are payable from the 79.02.2016 after deduction of Tax at

Source and service tax, cess or any other levy which is due and payable

by the Allotteefs) to the Company and the balance sale consideration

shall be payable by the Allottee(s) to the Company in accordance with
the Payment Schedule. The monthly assured return shall be paid to the
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AllotteefsJ until the commencement of the first lease on the said unit.
The purpose ofdelayed possession charges after due date ofpossession

is served on payment of assured return after due date of possession as

the same is to safeguard the interest of the allottee as her money is

continued to be used by the promoter even after the promised due date

and in return, she is to be paid either the assured return or delayed
possession charges whichever is higher.

70. Accordingly, the authority decides that in cases where assured return is
reasonable and comparableWi .delayed possession charges under

section 18 and assured refu

allottee shall be entitled to assured return or delayed possession

charges, whichevei is.higher without preiudice to any other remedy

including compensati6n. ln the present case, the assured return was

payable till the c6iiinencement of first lease. The project is considered

habitable or fit foi'oicupation only after the grant of occupation

certificate Uy ttre coi,npate'nt authority. However, the respondent has

not received occupation certificate from the competent authority tlll the

date of passing 6f order. Hence, the said building cannot be

presumed to be fii fo uilation. Furthermore, the respondent has put

the said premises to lease by way of executing lease deed date

10.07.2020. In the absence of Occupation Certificate, the said lease

cannot be considered to be valid in the eyes of Iaw. In view of the above,

the assured return shall be payable till the said premises is put to lease

after obtain occupation certificate from the competent authority.

71. Hence, the authority directs the respondent/promoter to pay assured

return to the complainant at the rate of Rs. 18,000/- per month from the

date i.e, 19.02.2016 after deduction of Tax at Source and service tax,
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cess or any other levy which is due and payable by the Allottee(s] to rhe

Company till the commencement ofthe first lease on the said unit as per
the memorandum of understanding.

F.II Direct the respondent to pay Rs. 30,000/- as litigation
expenses.

72. Tr.e complainant in the aforesaid relief are seeking relief w.r.t
compensation. Hon'ble Supreme Court oflndia in civil appeal nos. 6745_

6749 of 202L titled as M/s Newtech promoters and Developers pvL

Ltd. V/s State of UP & Ors. lon 11.11.2021), has held that an

allottee is entitled to claim c on under sections 12,74, 18 and

H.

73.

Directions of the authority

Hence, the autho

directions under

ereby passes this order and issue the following

on 37 ofthe Act:

i. Since assured returns being on higher side are allowed than DpC

so, the respondent is directed to pay the arrears of amount of
assured return atthe rate i.e., Rs. 18,000/- per month from the date

i.e,L9.02.2016 after deduction ofTax at Source and service tax, cess

or any other levy which is due and payable by the Allottee(s) to rhe

company till the commencement of the first lease on the said unit
as per the memorandum of understanding.
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iii. The respondent shall not charge anything from the complainant

which is not the part of the agreement of sale.

74. Complaint stands disposed of.

75. File be consigned to

Dated: 30.05.20

H fe ,ji
/^ -nr \
\7 F{"
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ii. The respondent is directed to pay the outstanding accrued assured

return amount till date at the agreed rate within 90 days from the

date ofthis order after adjustment ofoutstanding dues, ifany, from

the complainants and failing which that amount would be payable

with interest @ 8.70% p.a. till the date ofactual realization.
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