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ORDER

The present complaint dated 23.04-2027 has

complainant/allottee under section 31 oi the Rea

and Development) Act,2016 (in shorl theAco rea

provision oltheAct or thc Rules and regulations

Hd-yind Rcrl Esrale lt{equ'drron JnJ Developm

been filed by the

Estate (Regulation

with rule 28 ofthe

tl Rules,2017 (in

shorr, the Rule, ior violation ofsection 1l (4)(a)

inter alio prescribed ihat the promote. shall

oblisations, responsibilities and tun€tions as

to the allottee as per the agreement fo r sale execut

Unit and proiect r€lated details

The pa.ticulars oa unit details, sale consideration,

the complainant, date of proposed handing over t
period, ifany, have been detailed in the following t

3112.2019

RE[{A rcgistered/not
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13.05.2011

U 
"lJrr 

bu)cr Jgrccmtnt 23.08.2011

,,1

l

lr 23.08.2014

Tor:l saLeconsiderat,on i 66,14,800/-

Anoun! paid by lhe
complainant as Per sum of

< 20,t9,445 / -

ll lil1ll:'1'i1i1"
1l: on-:l@::i:11i

Facts of the complalnt,

The complainant pleaded the Iol



S"eunuennN

Thatthe complainant is a law abiding citizen and,s residing at the

above-mentioned addr€ss.That the respondent no.1is a company

which is duly incorporated under the provisions olthe Companies

Act, 1956 having its registered office at the address given above

and respondent no.2 to 9 are respectively the whole time d irector,

chairman, managing director and directors of the respondent n o. 1

and are iully liable and responsible lor the day to day affai.s, act,

condu$ behavior and work ofthe respondent no. 1 as th€ whole

bu siness of the respo ndent no. t has been managed and carned out

by the respondent no. 2 to 9.

That the respondent no. 1 is engaged in the business ofrealestate

and is a land developer company which purchased the land from

the landowners and after developing it, sell thE developed units in

the form of comm€rcial spaces, omce space, shops, flats, apartment

etc. to the purchasers.

That in the due course ol their business, the .espondents have

launched a residential proiect namely'€$ENCIA", Sector-67,

Gurugram. That the complainant was allptted a residential

dwellins unit floor no. 82194FF, fi.st floor in soverejgn floors

'ESENCIA'l Urban Estate, Sector 67, having super area of 1394 sq.

tt, vrde allotment letterdated 13.05.2011 issuqd byopposjte party,

for a totalsale consideration of 163,36,000/-.

d. That at the time oibook,ng assurance was given to complainants

that the respondent no. 1 is an accom plished a$d renowned builder

and has expertise, know how and experience in the b usiness ol real

estate developm€nt, construction of mqlti-storied hous,ng

&commerc,al .omplexes, inirastructural development, civil
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construction and other related works. That further assurance has

been given to complainant thatthe respondent no.1, have executed

several projects successfully in the national capital regio. and

other parts oflndia in time and have commenced or is engaged in

commencement of numerous projects in real estate inter-alia

development of integratcd township/housing/complexes/multi

storied buildlngs at various sites in India and has already

undertaken the conceptualization, designin& construct,on and

development of such projects.

That complainant signed agreement on datod 23.08.2011 with

respondent no. I for purchase of a floor/unit and vide the said

asreement complainant was allotted a residential dwelling unit

floor no. E2194FF, first floor in sovereign floots "ESENCIA", Urban

Estate, Sector 67, having super area of 1394 sq. lt, lor a total sale

cons,deration of I 63,36,000/-.

That as per clause 5, sub-clause 5.1 olthe floor buyer agreement,

the time of handing over of the possession was 30 months (2.5

yearsl arom the date oaexecution of floor buyer agreement of the

said residential dwelling unit/floor to complainants, and as per the

said sub-clause ofth€ said floorbuyeragr€ement, therewas ag.ace

period of 06 months after expiry ol30 months, if the builder i.e.

opposite party no. 1, could not deliver the possession within 30

GURUGRAII

g. That in this regard, it is submitted that the rqspondents, have got

unilaterally provisions in the said agreemeit dated 23.08 2011

resardins time of handing over possession and penalty clause

thereon, and compensation in failure to deliver possession in time
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to complainantsj favorable to respondents, and disadvantage to

romplainants, which complainants are having right to challenge

the same at appropriate/comp€tent court of1aw.

h. That the said period of30 months expired in the month ofFebruary

GURUGllAIVI aompjarnt No 1739or2021

2014 and the gracc period ol06 months expired in the month of

August 2014. That the total amount which was to be paid by

complainant as per agreement dated 23.08.2011 to respondents

for the said floor was I 63,36,000/- and till date complainant has

p:id an amount of 1 20,19,445/ as was demanded by the

That as per clause 5, sub-clause 5.4 ofthe floor buyer agreement,

complainant is entitled to rec€ive penahy, after expiry of 30

months and lurther grace pe.iod ol06 months and 90 Days ie.,3

months, lor delay in handrng over of the possession of the said

floor, as per schedule mentioned in clause 5, sub-clause 5 4, can

claim penalty @ Rs. 10 per sq. ft. ofthe super area olthe dwelling

unit per month for the p€nod ofdefault.

That the possession was to be delivered to complainant in August

2014, after expiry ofthe said extended period of06 months and 90

days: but till date, complainant has not been handed over

possession o f the above mentioned floor, so co m p laina nt ,s entitled

to reccive pcnalty amount from the opposite parties as per the

.larse mentioned ahove.

I

k. That complainant has vis,ted otfice of respondents, nentioned

abov€, to know the exact date for delivery ofppssession ofthe said

flat, but complainants got evasive replies .egarding the handing

over olthe possession.
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That the respondents have also not pe.lormed their part of

obligatron a€co.ding to thc terms and conditions ofthe agreement

as the respondents had notgiven the possession olthe property to

comp)ainant within the fixed time period oi30 months. Further the

respondents are also under the legal obligetion to pay the

compcnsation amounl @ Rs. 10/- per sq. ft. to complainant ofthe

super area oftheir unit as per the terms ofthe afor€said agre€ment

dated 23.08.2011.

Reliefsought by the complainant:

The complainant has souSht followinC relieis:

a. llircct the respondent to .efund entire amount paid bv the

complainan t along with the int€rest @ 10.25% p a

5. Any On the date of hearing, the authoriry explained to the

respondents/promoters about the contravention as alleged to have

been committed in.elation tosection 11(4) (a) of theActtoplead guilrv

or not to plead Suilry.

Reply by the respondent.

Notice to the promoter/respondent through speed post and th.ough e-

C,

I

t).

report ofwhich shows that delivery was completed. Despite service of

notice, the promotcr/.espondent has failed to flle a reply within

stipulated time period. However, the .espondent represented through

Adv. Deeptanshu lain on behalf of the respondent companv have

marked attcndance on 10.08.2022 and the respondent did not file the

reply within the stipulated timc. This is clear evidencc that the s.rvicc

was completcd. I n view of the above vide ord c. dated 1 5.09.2 0 2I the

delence oithe respondent was struckotT.

I was sentr the delivery
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7. Thc authority observed that jt has territorial as well as subject matter

jurisdiction to adjudicate the present complaint lor the reasons given
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lurisdiction

[.t. Territorial iurisdiction
8. As per notiflcation 

^o. 
r/9212017-1TCP dated 14.12.2017 issued by

Town and Country Planning D.partment, the iurisdiction ofR€alEstate

Regulatory Authority, Gurugram shall be entire Gurugram District ior

all purpose with offices situated in Gurugram. In the present case, the

proiect in question is situated within the planning area of Curugram

District, therefore thjs authority has complete territo rial ju risdict,on to

dealwith the present complaint.

[.11. Subiect matter iurisdiction

9. Section 11(4)(al ot the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreem€nt for sale. Section 11(a)[a] is

reproduced as hereunder:

s@tion 11

(4) 1he pronoter thatl
(o) be tesponsibte lot oll obligotions, rcspontibilities ond

funchons undet the prcvisions of this Act or the rul$ ond
resulotiohs node thereundet or to the ollotteel os per the
osreenent for sale, ot ro the ostuootion of ottottee\, os rhe @e
mo)' be, till the conveyance of all the oportnents, plott or
buildirgs, os the case nal be, to the ollottees, ot the cohnon
orcas to the associotioh olollouees ot the cohpe$nt outhoriA,
os the case no! bej
Se.tion 34 - Functions ol the Authoritt:
34(toltheAct p.ovdes taensure conpiionce of the obti qations
cost upon the prcnoters, the ollottees ond the eol ?stote ogqts
uhder rhisAc.ond the rulesond rcgulationsnodether n.lel

1 0. So, in view of the p rovisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-
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compliance ofobligations by the promote.leaving aside compensation

which is to be decided by the adjudicating officer if pursued by the

complajnant at a later stage.

11. Further,theauthorityhas no hitch in proceedingwith thecomplaintand

to grant a reliefofreiund in the present matter in vi€w ofthe judgement

passed by the Honblc Apex Court in llewte.rr Promoters and

Developers Private Llmited vs State oJ U.P. and Ors. (Supro) and

reiteroted ln case oJ M/s Sana Reoltors Private Limlted & other vs

Union ol tndia & others SLP (Ctv ) No. 13oOS of 2020 decided ot

12.05,2022 whercin ithas been laid down as under,

"86 Fron the scheme olthe Act olwhich o detoled rcfercnc. has

been nade ont) toking note of po@r ol odjudnodoh.lelineated
with the regulotory outhotity ond od)udtcating olfcer, what

finatl! eutls out B thdt alth.ugh the A.t ihdicatd the distinct
expressions l|ke leluhd, interest,'Penaltt ond tonpensotion, o

conioint teding of Se.tions 1A and 19 cleotl! nanilests thot
\|hat itcanes b reJundoltheohaunt.ond intercstan the relund
onauna ot directing palnent ol irteren for deloted deliver! ol
possession, at penolry and intercst thereon, it is the rcqulotory
auho.n! ||hi.h hos the powet ta etunine ond detethine the
aLt.ane of a conploinL At the tune tine, wh it coftes to o

quenton ol seekins the retGI ol odiudsins cotupensotion an.t
nw est thereon unde t Se clions 1 2, 1 4, 1A o hd 1 9, t he odj u d icating
oJlcer exdunvel! has the powet todetemine, keeping in vitu the
.ollectNe redding nl section 71reod wnh Secaon 72 oJ the Act. il
the odtud@tioh Lndet Sectbns 12, 14, 1a ond 19 athet thon
con p e nso ti on os e nvisose d, tl e, tended to th e adiud i.otins olrcer
o\ prayed that, non vew, not intend to expond the ambit ond
scope al the Pawe6 antl luhctions ol the adju.lkotihs ofiur
uhder Section 7l ond thot qould be ogoinst the nondote of the
A.t2016

12. Ilence, in view ol the authoritative pronouncement ol the Hon'ble

Supreme Court in the cases ment,oned above, the authority has the

junsdiction to ente.tain a complaint seeking refund ofthe amount and

intereston the refund amount

F. Findings on the reliefsought by the complainanl.
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F.l. Direct th€ respondent to retund entire a4rcunt paid by th€

complalnant along with the int€rest @ 10.2F% p.a.

In the present complaint, the complainaot intends td w,thd raw from the

projectand areseeking return ofthe amountpaid qy them in respect of

subject unit along with inrerest @ 10.25% p.a. Seq 18[1] of the Act is

reproduced below rot ready rererence:'

'Se.tion t a: . Return oJ onount dnd .onpensati4n
latlt tt he prcnot ' unfblP to qiv"
possession olon aportnent, plot, ot building.'
td) troratoal e 44 theEmsottheos,P?a"atlor \ot"ot.a\

,h" .ose not rp duu.onpletPd bt thp dbte .p('lt?d
Lheten-at

tbt drp to dt\.oltiauan c ol n- nu n^s as o lNclopet on

ot.aunL ot \L:pe\br or Qvo.u on ol the teqEtroto4
unde h 

^ 
A, r ot lat o nY othet reo@n

he rhotl be lidble on d.nond h Ae a,louce4 r ro\e th?

ottolpe|9nhetbunh ow tton thP ooie\L wtthoul pretu.l eto
ory othe, .ehe.1! oto abte. to ftaIrn th? odounl@eived bv
hin in rerp".t ol thrt oPorln nt Ptot, bu .liasl os the ese
mat be, with interett ot such rcte os noy b. prcfribetl tn th,\
he;oh n-tlttis onpP+onna in'h? nulnet o'D+\'ded urdet
rl^r'r
P,otded tho, wh e oa ohoupe aa5 rot inknd to u4thdtaw tton
ttte Fotc.t. tte ,hah b? pai- b ttP Dtonorer tntPlen fot ewry
dalthot d.toy.rtt th?hondisoRt ot the pos"\to .ot suthrcte
osnavbeprc\ttb?d'
LLnp\o. .,upphPd)

Clduse 5.1 otthe BBA dated 23.08.201I provrdes 
lor 

the handing over

ot pos'e'sron and rs reprodu.ed beiow ror the refe[ence:

'trbA t tn \tou,P \ 2 ord trttha \ubEn .o ott 4h" btle6 ol tne

dielt ns Ln \ n Ine <od .ot? qn ltoor ^qttF 
nokms unet!

porn.nt th..olPatu :no endeanu to'onplet4th?deretophent
ot t/dentil otan\ o4d ttte tloo' o\ tor o\ polstbt. wthh 30
nontl{ w,th oa extendc.t pertod ol 6 months lfon the dote ol
e@.utlon ol this loor buver oqeenent or the Fote ol tunnion
oJ the buitdi\g plons whi<h.vPr Iolk the lott

Al theoulscl. 'l rrrelevdnl lo.ommen(on lhepre 
fel 

porsession(lru<e

ol Ihe agreemenr wheretn the posse<sion hds been 
Fubleded 

Io allkind'

or rerms and condrlions ol lhr\ agteemenl dnd dpphcation rnd the

PaEc r0 ol lS

13.

11

l5
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complajnant notbeingin defaultunderanyprovisionsof th,sagreement

and compliance with all provisions, tormalities and documentation as

prescribed by th€ promoters. The draft,ng of this clause and

incorporation olsuch conditions are not only vague and uncertain but

so heavily loaded in favour oithe p.omoters and againsttheallotteethat

even a single delault by the allottee in fulfilling formalities and

documentations etc. as prescribed by the promoters may make the

possession clause irrelevant for th€ purpose of allottee and the

commitment date for handing over possession loses its meaning The

incorporation of such clause in the flat buyer agreement by the

promoters are jusl to evade the liabil,ty towards timely delivery ot

subject unit and to deprive the allottee oihis right accruing afterdelay

in possession.This,s justtocommentastohowthe builderhas misused

his dominant position and drafted such misch,evous clause in the

agreement and the allottee is left with no option but to sign on th€

Admissibility of grace p€riod: The promoter has proposed to hand

over the possession of the apartmentwithin a period of30 months plus

6 months lrom date of agreement or date ofbuilding plan whichever is

later. The due date of possession is calculated Lom date ol BBA i.e.,

23.08.2011 as the dat€ of build,ng plan is not known. The period of 30

months expired on 23.02.2014. Since jn the Present matter the BBA

incorporates unqualified reason for grace period/extended period or6

months in the possession c)ause accordingly, the grace period of 6

months is allowed to the promote. being unqualified. Accordingly, the

due date ofpossession comes out to be 23.08.2014.
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Admissibility ofrefund along wlth prescribed rate ofinterestrThe

complainant is seeking refund the amount paid along with interest at

the prescribed rate. However, the allottee intend to withdraw from the

projectand areseeking relund oftheamount paid by them in respect of

the subject unit with interest at prescrib€d rate as provided under rule

15 olthe rules. Rule 15 has been.eproduced as under:

''Rule 15- Prescriberl tute ol interest- [Ptovis to se.tion 12, Yction 1a
ond sub-se.tion (4) and subsectioh (7 ) ol section 191

(1) For the pwpase aJ p.ovtsa ta sectian 12; secnon 1a;ond sub sectrcns

U) ond (7) olse.ton 19,the'interestot the tute prescribed sholl be the
stote tsonkoflndio hlghest notginal con ol lending rcte +2%:
Ptowled thatin cose the Stote Donkollndio mo.sinol costollendtns.ote
(MCLR) is notin use,nshotl be rcplaed by such befthnotk lehdingtotes
whi.h the Stote Bohk ol tndia oy fs lron tine ta tme Iot lending to the

The legislature in its wisdom in the subordinate legislation under the

provis,on of rule 15 of the rules, has det€rmined the prescribed rate ot

interest.'lhe rate of interest so determined by the legislature, is

.p:sonahle.nd ilthe said ntle is followed to award the int€rest, it will

ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of Indja r.e,

blt-ps://sbi.ca.in, the marslnal cost of lending rate (in short, IVCLR) as

on date i.e., 16.05.2023 is 8.70%. Accordingly, the prescribed rate of

interestwillbe ma.ginal cost of lend ing rate +2yo i.e.,10.700,6

19. Keeping in view the fact that the allottee complainant wishes to

withdraw from the project and demanding return ol th€ amount

received by the promoter ,n respect oithe un,t w,th interest on failure

oithe promoter to complete or inab,lity to give possession ofthe unit in

acfordance with the terms oragreement for sale or duly completed by

ihe date specified therein.'lhe matter is covered und€rsection 18(1) of

&

17.

ComplarnrNo, 1739oI2021
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20. The occupation certificate/completion certificate olthe project where

the unit is situated has still not been obtained by the respondent_

promoter. The authority is of the view that the allottee cannot be

expected to wait endlessly for takjng possession ofthe alloBed unit and

ior which he has paid a cons,derable amount towards the sale

consideration and as observed by Hon'ble Supreme Court ol India in

lreo Gftce Realtech Pvt, Ltd. vs. Abhishek Khonno & Ots., civil appeal

no.5785 ol2019, decided ot 11,01.2021:

' .. The o(upo on cdtificote is hot oeonable even os on dote,
||htch cieotly anounts to deliciency ol service. The ollotte*
.annat be mode to wit ndefnitetr lor pose$ton of the
oponnents otlotte.l to then, not con the! be bound to toke the
aoolnents in Phose 1 of the proiect....

21. Furthe. in the judgement oithe Hon'ble Supreme Court of l.dia in the

cases ol Newtech Promoters a t Developers Prlvate Llmiaed vs state

ol U.P. and ors. (supra) reiterated in case ol M/s Sana Reoltors

Private Limlted & o.hq Vs Ualon ol tndla & others SLP (Civil) No.

1300 5 ol 2o2o decided on 12,05.2022 it \aras obseNed:

''2s. The Lnquoliled tight ol the o ottee to seek rcfund eleted
una s tion 13(1)(0) on.l Se.tion 1e[4) oJ the Act is not
de pe h de nt o n o n! c on, nse hci.s or *i pr loti ons th ereot k o p peo rs

thot the legislottre h6 consciouslr prcvided this right al refund
on denontl os oh unconditianal obsohE nght to the ollottee, iI
the proaotet foih ta gtve paession ol the opartnent, Plot or
buikling within the nhe stipuloted under the tems of the
osreenent rcsotdtes ol rnlareeen events ot nor orde\ al the
court/TtibLnol, whi.h 6 in ether \|oy nat ottributable to the
ollaxee/hane buyet, the pranoter is undet on abliqotion to
refundtheanounton.lenond wth ntetest ot the rote prcYttbed
b! the stote cavernment in.ludihg conpen tion in the hohner
p.ovded undet.he Act with the proviso thot il the ollonee.loes
not wish ta withdrcw l.an the ptojecL, he ,holl be entitled Ior
ntetestJbr the petnd aldeloy tillho.ding ovet pasession ot rhe
roteprcscribed

22. Thc promoter is responsible for aU obligations, responsibilities, and

lunctions under the provisions oi the Act of 2016, or the rules and
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regulatjons made thereunder o r to the allottee as per agreement for sale

und€r section 11(41(al. The promoter has failed to complete or unable

togive possessionofthe u nit in accordance with the terms of agreement

ior sale or duly completed by the date specified therein. Accord,ngly, the

p.omoter is liable to the alloftee, as the allottee wishes to withdraw

hom the project, without prejudice to any other remedy available, to

return tbe amount received by him in respect oithe unit with interest

at such rateas may be Prescribed.

23. This is without prejudice to any other remedy available to the allotte€

including compensation for which allottee may file an applicat,on for

ad,udging compensation with the adjudicatinSofficer under sections 71

& 72 read wjth section 31(1) ofthe Act of 2016.

24. The authority hereby directs the promoter to return the amount

received by him i.e., 1 20,19,445/- with interest at the rate of 10.70%

(the Srate Bank ol India highest mar8,nal cost of lending rate (MCLR)

applicable as on date +2%) as prescribed under rule 15 olthe Haryana

RealEstate (Regulation and Developmentl Rules,2017 from the dateoi

each payment till the actual dale of refund of the amount within the

timelines provided in rule 16 ofthe Haryana Rules 2017 ibid.

C. Dir€ctlons ofthe authorlty

25. Hence, the authoriry hereby pass€s this order and issue the following

directions under section 37 of the Act to ensure compl,ance oa

obligations casted upon the promoters as per the functions entrusted to

the authonty under sectron 34(0:

i. The respondent/promoter is dir€cted to relund the entire amount

ol { 20,19,445l- paid by the complainant along with presrribed
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26. Complaint stands disposed ol

27. Filebe consigned to registry.

,l l - <...}
(vr,;i Ku'6ir coyal)

tjstate Regulatory Au tho rity, CuruBrrmHaryana Real

Dited: 16.05.2023
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rate of interest @ 10.70% p.a. as prescribed under rule 15 of the

Haryana Real Estate(Regulation&Development) Rules,2017arom

the date of each payment ti)1 the date oi relund of the deposited

ii. A period of90 days is given to the respondent to comply with the

directions given in this orderand lailingwhich legal consequences

The respondent is iurther dir€cted not to create any tbird_party

rights agajnst the subject ultitbefore the fullrealization ofpaid_up

amountalongwith interestthereon to thecomplainant,andeven il
any kansier is initiated with respectto subject unit, th€ receivable

shall befirstutil,zed lorclearingduesof allottee-complainant.


