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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Tomplaint no. 4009 of 2021
Date of filing complaint | 06.10.2021 _.|
Date of Decision:- 126.05.2023

Ms. Aditi Diwan D/o Arvind Lal Diwan
R/o: White House Katha Mill, Shivpuri,
Madhya Pradesh-473531 Complainant

Versus

M/s Ninaniya Estates Ltd. e

Head Office at: 278/3, Shri Krishfa Nagar: 010 Delhi
Road, Gurgacn, Harayana-122001

Also: Having its Corpogate Office 4t

Prism Tower, Tower ﬁ..'-'f!th Floor, Sector 2, Gwal
Fahari, Gurgaon Faridabad Road, Gurgaon,

Haryana-122003 | = Respondent |
 CORAM: W s
_Shri Sanjeev Kumar Arora. aE( Member |
 APPEARANCE: _ e |
Shri Harmeet Grover‘;[Aélvoc:’a_Ee] { Complair;nt
| Shri Ayush Gupta Proxy [ﬂ_igl‘m-t:a';“e]_r : HgﬁpundE;
/177" 'ORDER

1. The present complaint has been filed by the complainant/allottee under
Section 31 of the Real Estate (Regulation and Development) Act, 2016 (in
short, the Act) read with rule 29 of the Haryana Real Estate (Regulation
and Development) Rules, 2017 (in short, the Rules) for violation of

section 11(4)(a) of the Act wherein it is inter alia prescribed that the
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promoter shall be responsible for all obligations, responsibilities and

functions under the provision of the Act or the rules and regulations

made there under or to the allottees as per the agreement for sale

executed inter se.

A. Unit and project related details

2. The particulars of the project, the details of sale consideration, the
amount paid by the complainaﬂt_gate of proposed handing over the
possession and delay period, tfg:p; hiave been detailed in the following

tabular form:

S.No. |Particulars /.~ _'- Detalls
IF 'Name and m@hﬂn of the"Prism ° Portico”,  Sector 89,'4I
project - Gurugram
2. Projectarea . | - 15.05 acres
3, DTCP License no. - 1178 of 2008 dated 11.10.2008 and
oSS Tvalldupte 390.10.2018
4, Name of licensee .~ "|'Ninaniya Estate Ltd.
5. RERA Reglstered/ nnt Unregistered
registered (S AN R
6. Application formi 25.012016 B
7. Executive Suites Unit no. | 722, 7% floor
(As per BBA on page 61 of
complaint) |
| 8. Unit area admeasuring 1650 sq. ft. -
(super area) (As per BBA on page 61 of
complaint)
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10. Buyers' agreement 03.06.2016 |
(As per BBA on page 59 of
complaint) |

11, Allotment Letter N/A .

12, MoU for assured return | 03.06.2017 :

(Page 82 of complaint) |

13. Possession Clause 3.1 |
| That the Company shall complete
the construction of the said Unit
within 40 months from the date of
execution of this agreement
and/or from the start of
| & | construction whichever is later
and Offer of possession will be sent |
to the Allottee subject to the|
condition that all the amounts due
and payable by the Allottee by the
o4y 'L stipulated date as stated in
«+Annexure Il attached with this
|| agreement including sale price,
maintenance  charges, security
deposit, stamp duty and other
charges etc. have been paid to the
Company. The Company on
completion of the construction shall
apply for completion certificate and |
upon grant of same shall issue final
letters to the Allottee(s) who shall
within 30 (thirty) days, thereof
remit all dues.
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14. Due date of possession 03.10.2019

Due date of possession is calculated
from the date of execution of BBA in
absence of the date of start of

| construction. |
15. Total sale consideration | Rs. 99,00,000 /- (BSP) |
| (As per BBA on page 62 of
.camplaint) |
[ 16. Amount paid by  the [Rs,88,89,994/- |
complainant L4 f‘iﬁﬁtated by the complainant)
17. Occupation .-:Erﬂf‘ysa-té S Not obtairned A‘
18, Offer of pnss_.ég_sﬁ_[n“ = Not offered |
(19 Assured refurn Clause. Clause 6 of MoU: The developer shall

pay the Assured Investment Return
@ Rs. ﬁBﬁ'ﬂﬁ/— (Rupees Sixty-Eight
Thpusand - Seven Hundred Fifty
Fonily)sper.month on or before 01st of
| ewéry month after the expiry of the
month; for which it shall fall due
weef 901:May-2017, till the
passession of a fully furnished Suite
under, reference is handed over to
the Buyer. In the event of delay in
payment of aforesaid Assured
Investment Return by the Developer
to the Buyer, the Developer shall be
liable to pay a penal interest of 18%
p.a. over and above the amount of
assured return.
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B. Facts of the complaint:

I Thatthe respondent through various means, which being billboards,
advertisements, online presence etc. claims to be a leading Real
Estate Development Enterprise, which is/ has developing/
developed various Housing Projects, IT Parks, Hotels, Commercial
Spaces etc. The respondent offered the complainant a suite
apartment in a project r.:uin:pie:-:f which being Unit No. 706,
admeasuring 825 Sq. FEEL_-!JﬁEi'_&:L'_l:ﬂIINO.'?, in Prism Hotel and Suites,
Gwal Pahari, Sector 2, Gurgglo:n' _inlridabad Road, Gurgaon, Haryana.
That the Respondent.claimed éhat above mentioned complex shall be
a premium projectand offered the same at the rate of Rs, 10,000/-
per sq. feet. { 5

il.  That on faith, beliefs, and representations of the Respondent, on
25.01.2016, a do%umerit uxndér the style_of ‘Application Form’, as
provided by Respdhc{ent, \;vas signed by Complainant, wherein Ms,
Aditi Diwan was the Apblicanﬁ' ‘and Mrs. Gita Diwan was the Co-
applicant. Thatithe said Application Form, along with a self-attested
copy of the Pan'Cai-‘:l;?Paé'ﬁ'sp‘bﬁ ofthe fﬁpi)lican't (viz. Ms. Aditi Diwan)
and cheque for an amount of Rs. 84,54,806/- was handed over to the
Respondent.

1ii, That the complainant were conveyed by the respondent to pay 95 per
cent towards agreed amount along with taxes at the time of booking
and 5 per cent was payable upon the grant of possession of the said
Suite. That in pursuance of the same, a cheque, drawn upon HDFC

Bank, dated 25.01.2016, bearing No0.000052, for an amount of Rs.
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iv.

Vi.

vil.

84,54,806/- in favour of Ninaniya Estates Limited, was handed over
to the Respondent by the Complainant and the same was debited
from the bank account of the Complainant.
That out of the said payment made through the cheque, Rs.
78,37,500/- was the 95% payment made towards the agreed amount
for the Suite, whereas the rest of Rs. 6,17,306/- was for the purposes
of certain taxes, as per what wias conveyed by respondent to the
complainant. A Receipt bearj,ngigbf ;22, having Customer Code: PES-
706, for an amount of Rs‘.‘ 8435;[9&06 /- received from the Respondent
in favour of complainanton 2%.:01.2016.
That on 05.02. 20i6 adocument titléd as‘Suites Buyer’'s Agreement’,
which essentlally belng an Agreement to Sell, was executed between
- riN ik
respondent and the complainant, for -the purposes of the
abovementioned/property.
That on 05.02.2016, a. memgrandum ¢f understanding was also
entered Into hehvéé‘ﬁ the té%bﬂh&ﬂntﬂhd' the complainant, wherain
respondent, agreed to i:na';,r_‘an;fn_velsu_nem assured return of Rs.
78,375/- per m:ﬂrﬁ:]i tﬁ!-th! ﬁg@plamaﬁt, starting from 07.02.2016
onwards, till date the procession of the:Suite, as booked by the
complainant, is }Endéd over. %Thr.iitz the said ‘Investment on Return’
concept, was a key feature of the marketing campaign for the
purposes of the project in question.
That in the month of May 2016, the respondent contacted the
complainant and informed her that the building complex, which had

been so booked by the complainant, and for which 95% payment was
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already made, had hit a roadblock and that the assured payment/

Rental would be only Rs.41,250/-. That the respondent offered the
complainant to shift and convert her booking from the original suite
No. 706, admeasuring 825 Sq. Ft. to another Suite, which was to be in
another building complex, being located at Pataudi Road i.e. Prism
Portico, Sector-89, Pataudi Road, Gurgaon, Haryana.

viii.  That the respondents offered the complainant a new suite, which
being executive suite Unit NOEWZZA admeasuring 1650 Sq. Ft. at the
rate of Rs. 6,000 per Sq. Ft*:ﬁak*ihg the total sale consideration for
the same to be Rs. 99 ﬂu,ﬂrﬂﬂ{ Thzﬂu the Hc;pnndent demanded

83% of the tn:ﬂl saie cnns:deraﬁun t-::rward.s the new Suite, as had
been offered theRes pondent. The balance payvment for the same was
to be made by 'lf]"l*g"[fn_!.‘ﬁ;:i@ialr_llanj: upon the grant of possession,

i That a memorahdlim'af understangdifig (MoU), dated 03.06.2017,
subsisting on the terms’of investment assured return was executed
between the respondent and the complainant. That in terms of the
Mol dated ﬂifﬂﬁﬁ?l}]i. E?i’ﬂ' :Rf.spundént. was bound to pay the
Complainant aﬁ assured Retu-rn on Investment to the tune of Rs.
68,750/~ (inclusive—of “T'DS),~$tarting from the back date of
01.05.2017.

% That in pursuance of the abovementioned payment, after adjusting
certain taxes, the Respondent, concluded the total payment so made
to be Rs. 82,50,000/- against the total sale consideration of Rs.
99,00,000/- . That in terms of the MoU dated 03.06.2017, both the
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Xi.

xii.

xiii.

Xiv.

Respondent and the Complainant agreed to a compulsory
unconditional sale-back guarantee, wherein the Respondent would
buy back the Unit No. 7224 at Rs. 82,50,000/- on 01.05.2020.

Itis pertinent to note that the payment of Assured Returns, as per the
MoU, have been sporadic and faulty ab initio, wherein the
complainant had contacted the Respondent on numerous occasions
for the same. The said payments, as made by the respondent was
almost never on time, and snmﬂ&mes, came with a delay of almost 4-
5 months, not to speak of.h'tél‘-i:.'}_gi:lrlgﬂcheques, that were issued by the
respondent, also happened to bounce time and again, causing grave
harassment to the. cd;nplaiggl:'lt. 3

That the respondent defaulted upon hié commitment, wherein
respondent wasito pay a monthly assured return. The last payment
that has been soimade by respondent was I the month of lanuary
2019, and after then, 30 months have lapéed, but not a single penny
has been so paid by the respendent) which is in total breach of the
respondent’s obligations.

That the total a:md?:untr due,. .‘ir’{' :teiim of assured return on investment
vide MoU dated- 03.06:2016), which being from the month of
February, 2019-to July, .2021 i:e. 30" months, comes up to be Rs.
20,62,500/-

That the said project was to be completed by Respondent, on or
before May, 2020, as has been provided under the buyer’s agreement,

but as of till date, there does not exists even a semblance of
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completion, and, by prudence, it can surely be concluded that the said

project, as it stand today, cannot be completed in the near future too.

®v.  That a Legal Notice dated 07.07.2021 was sent to the Respondent,
asking for a refund of the monies paid, along with damages and
interest, but the same did not elicit any response.

C. Relief sought by the complainant:

3. The complainant has sought following relief(s):

I. Direct the respondent tﬂ::;:fun;d an amount of Rs. 88,89,994/-
along with interest arth E-p;‘:aﬁ-cn bed rate.

ii. Direct the resnoﬁdﬁl;t to 'ﬁﬁ}i’n:':imp}ﬁs_atiun and litigation cost of
Rs. 2,55,000.5 / ——

4. The authority issued & notice dated 18.:10.2021:0f the complaint to the
respondent by speﬁd_pﬂ'_sjt and ‘alse on the\given email address at
umangtayagioffice@gm.}ilil_tnﬁ;. The delivery reports have been placed
in the file. Despite seﬁﬂﬁﬁ' of hﬂnﬂe., the 'rés'pondent has not filed reply
to the complaint withln the sripuiatad pegiodeAccordingly, in view of
the order dated ﬂ.ﬂzﬁ.a‘“ﬂf;:?, Hlé’%ﬂéﬁﬂi of the respondent was struck
off.

5. Copies of all the relevant documents have been filed and placed on
record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of those undisputed documents and written
submissions made by the complainant and who reiterated their earlier

version as set up in the pleadings.
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E. Jurisdiction of the authority:

6. The authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given

below.

E.1 Territorial jurisdiction

7. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town
and Country Planning Departuient: the jurisdiction of Real Estate
Regulatory Authority, Gurug:iﬁ’i"_éiﬁﬂ-’he entire Gurugram District for all
purpose with offices Sf;h_:ated-j_nf Gurugram. In the present case, the
project in question/is s'iitﬂhtérd_--withi_pr: the planning area of Gurugram
district. Therefore,ﬁtfﬂs;authority has complete territorial jurisdiction to

deal with the present complaint.

E.1l Subject matter jurisdiction

B. Section 11(4)(a) of thé-Aet; 2016 provides that the promoter shall be
responsible to the allottee as peragreement for sale. Section 1 1{4)(a) is
reproduced as heré‘_i..mﬁm_-; A L B L)

Section 11{4}){a) I

Be responsible for ali-6blgations respofisitidities and functions under the
provisions of this Act or the rules and regulations made thereunder or to the
allottees as per the agreement for sale, or to the association of allottees, as the
case may be, till the conveyance of all the apartments, plots or buildings, as the
case may be, to the allottees, or the common areas to the association of allottees
or the competent authority, as the case may be;

Section 34-Functions of the Authority:
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34(f) of the Act provides to ensure compliance of the obligations cast upon the
promoters, the allottees and the real estate agents under this Act and the rules
and regulations made thereunder.

9. So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance
of obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the complainant at a
later stage. 3o el

10. Further, the authority has no hjf'j_;:h;;}gﬁ:roceeding with the complaint and

to grant arelief of refund in thézbf?fsent matter in view of the judgement
Y S AT G

passed by the Hq@'bie Apex Court in Newtech Promoters and

B P <

=)

Developers Private Limited Vs State of U.P..and Ors.” 2021-2022(1)

RCR(Civil), 357 qn'é_i_ reiterated in case of M/s Sana Realtors Pvt. Ltd.

and other Vs. Union of India and other SLP(Civil) No. 13005 of 2020
by, %

decided on 12.05.2022 wherein ithas been laid down as under:

“86. From th eschemeof theActof which a detailed reference
has been mdde and taking note of power of adjudication
delineated with"the regulatory-authority and adjudicating
officer, what finally culls out is that although the Act
indicates the. distinct expressions like refund’, ‘interest’,
penalty’ and ‘compensation’, a conjoint reading of Sections
18 and 19 clearly manifests that when it comes to refund of
the amount, and interest on the refund amount, or directin g
payment of interest for delayed delivery of possession, or
penalty and interest thereon, it is the regulatory authority
which has the power to examine and determine the outcome
of a complaint. At the same time, when it comes to a question
of seeking the relief of adjudging compensation and interest
thereon under Sections 12, 14, 18 and 19, the adjudicating
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officer exclusively has the power to determine, keeping in
view the collective reading of Section 71 read with Section 72
of the Act. if the adjudication under Sections 12, 14, 18 and
13 other than compensation as en visaged, if extended to the
adfudfcating officer as prayed that, in our view, may intend
to expand the ambit and scope of the powers and functions
of the adjudicating officer under Section 71 and that would
be against the mandate of the Act 2016."

11. Hence, in view of the authoritative pronouncement of the Hon'ble
Supreme Court in the cases: mentioned above the authority has the
jurisdiction to entertain a comﬁ;—'ﬁlﬁf'mkrng refund of the amount and

interest on the refund amount i oy ‘

F. Entitlement of the complaii_lélit- for fefund:

s wi¥

F.I Directthe respor%d:é“vnt. to refund anamount of Rs. 88,89,994 /- along

with interest at th(_a‘.bl__'escribed rate.

EIl Direct the responde;lt to pay compensation and litigation cost of
Rs. 2,55,000/-,

12. Admittedly, the complainantisan allottee.of the respondent in its project
detailed above fora sum of Rs-99,00,000/-. A buyer’s agreement in this
regard dated 03.66.9;01‘6§an'd“.MOU dated 03.06.2017 was executed
between the parties se’;tir_ig; out the terms, conditions of allotment,
payment plan, dimensim;s of the unit and due date of offer of possession
after completion of the construction of the project and payment of
assured returns etc. It is not disputed that at the time of MOU, the
complainant paid a sum of R, 88,89,994/- to the promoter. The
promoter agreed to pay to the complainant a sum of Rs, 68,750/- per

month w.e.f. from 01.05.2017 till the possession of a fully furnished
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Suite under reference is handed over to the Buyer. The due date for

completion of the project and offer of possession of the allotted unit was
agreed upon as 40 months from the date of buyer’s agreement or date
of start of construction, whichever is later. Due date of possession is
calculated from the date of execution of BBA in absence of the date of
start of construction which comes out to be 03.10.2019. Thus, in such a
situation when the due date for mmpletion of the project and offer of
possession of the allotted umit: imsah'!ady expired on 03.10.2019, the
complainant is entitled to se!!ﬁ_réﬁlgd of the paid-up amount besides
interest. '

13. Keeping in view tl:l’ra F.:Ip't t&ar the u'IIuneé-ﬂmnplamanr wishes to
withdraw from ﬁhb project and demanding. return of the amount
received by the prnmnher in respect of ﬂ:u. unit with interest on fallure
of the promoter ta c:ﬂmplete ar inability to glue*pussessmn of the unitin
accordance with thu En!rms ofi ugreemenb Fﬁrsale or duly completed by
the date specified thean Then matier i$ covered under section 18(1) of
the Act 0of 2016. =y

L N ¥y L. A) :
14. The due date of pbssessmn_ as per agreement for sale as mentioned in

the table above is 03.10.2049 and there is delay of almast 2 years on the

date of filing of the-chmplaint.

15. The occupation certificate/completion certificate of the project where
the unit is situated has still not been obtained by the respondent-
promoter. The authority is of the view that the allottee cannot be

expected to wait endlessly for taking possession of the allotted unit and

30
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16.

17.

for which he has paid a considerable amount towards the saje
consideration and as observed by Hon’ble Supreme Court of India in
Ireo Grace Realtech Pvt. Ltd, Vs, Abhishek Khanna & Ors., civil
appeal no. 5785 of 2019, decided on 11.01.2021

s The occupation certificate is not available even as on date,
which clearly amounts to deficiency of service. The allottees cannot be
made to wait indefini teiy for possession of the apartments allotted to
them, nor can they be bound to take the apartments in Phase 1 of the
project......."

Further in the judgement ofthghanble Supreme Court of India in the
P A
cases of Newtech Promotersé’gihﬂ Developers Private Limited Vs

State of U.P. and _,O“i"s.w _(§;,1pi;a§)§\r%itprat.ed in case of M/s Sana

St
L

Realtors Private ,Liﬁiféd &other<Vs Union of India & others SLP
(Civil} No. 13005 of 2020 decided 0n 12.05.2022. it was observed

25, The ungualified rifht of the allottee to seck refund referred Under Section
181 )fa} and Sﬁnrn’r:‘%(li}n}' ﬁhe Act u'ﬁnutdemnd&q; Dt any contingencies or
stipulations thereof | t_.rpphgfrllﬁ mjfrr the legisiitdre has cansciousty provided
this right of refund don'démand gs an ungoniditional absolute right to the
allottee, if the promotem Jails) m“ymf Blissestioh & the apartment, plot or
buifding within the time stipulotedf. Under the terms of the ggreemens
regardiess of unforeseen events or SEay orders of the Court/Tribunal, which (s
In either way not attributg ( the allorree/lome Buyer, the promoter (s
under an a{:fﬂgu:r'u?' T efund't :rfgﬁmuq} dn demuand With interest at the rate
prescribed by the State Government including compensation in the manner
provided under the'Act with the proviso that if the allottee does not wish to
withdraw from the project, he shall be_entitled for interest for the period of
delay till handing over possession at the rate prescribed

The promoter is responsible for all obligations, responsibilities, and
functions under the provisions of the Act of 2016, or the rules and
regulations made thereunder or to the allottee as per agreement for sale
under section 11(4)(a). The promoter has failed to complete or unable

to give possession of the unit in accordance with the terms of agreement
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20.

i.

1l

with the complaints in respect of compensation. Therefore, the
complainants are advised to approach the adjudicating officer for

seeking the relief of compensation,

Directions of the Authority:

Hence, the authority hereby passes this order and issue the following

directions under section 37 of the Act to ensure compliance of
obligations cast upon the promoters as per the functions entrusted to
A e R

the Authority under Section 34{]:] uj"ti'le Act of 2016.

The respondent- promoter is directed torefund the entire amount of
Rs. 88,89,994 /- paiél by th§ idjpﬁlﬂ\a\ihant’ after deduction of assured
return amount ‘dlreddy been paid by the respondent to the
complainant, wfti%interes,t at the rate of 10.70% (the State Bank of
India highest marginal cost of lending rate (MCLR) applicable as on
date +2%) as prescrlbed under rule 15 of the Haryana Real Estate
(Regulation and Development] Rules, 2017 from the date of each
payment till the date of actual-realization.

A period of 90 days 1sfg1ven to the respondent to comply with the
directions glven in this order and falllng ‘which legal consequences
would follow.

The respondent is further directed not to create any third-party
rights against the subject unit before full realization of the paid-up
amount along with interest thereon to the complainant and even if,
any transfer is initiated with respect to subject unit, the receivables

shall be first utilized for clearing dues of allottee-complainant.
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21. Complaint stands disposed off.

22. File be consigned to the registry.
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