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GURUGSRAM

1. The present complaint has been filed by the complainant/allottee
under Section 31 of the Real Estate (Regulation and Development) Act,
2016 (in short, the Act) read with rule 29 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the Rules) for
violation of section 11(4)(a) of the Act wherein it is inter alia

prescribed that the promoter shall be responsible for all obligations,
responsibilities and functions under the provision of the Act or the
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rules and regulations made there under or to the allottees as per the

agreement for sale executed inter se.

Unit and project related details

The particulars of the project, the details of sale consideration, the
amount paid by the complainants, date of proposed handing over the

possession and delay period, if any, have been detailed in the following
tabular form:

S. | Particulars
N.
1. | Name of the project Jeus 24K, .
2. | Nature of the pro ct H‘ ciz A
3. |DTCP license [ fio/ and 76 6F 2012 dated01.08.2012
validity status
| — [ = 4
4. |RERA Register l} Registéred as }u of 2017 dated
registered J r J valic ;uptu 17.09.2022
5. | Allotment Letter 2740520 >
age-#5°0f CRA form)
6. | Unitno. H A %- ourn ﬁr
a8 B B o’ Patgﬁ\ ﬁ\frep J
7. Unit area admeésu 11}3” m&‘:HI\-‘H
(Page 16 of reply)
Revised area: 439 sq. ft.
(Page 47 of complaint)
8. Date of execution of|13.12.2013
Apartment Buyer's | (1nadvertently mentioned as
Agreement 15.12.2013 in proceedings dated

11.10.2022 and the same stands
corrected by this proceeding)
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(Page 11 of reply)

Possession clause

10.

H/

11.

Total sale cnnsirﬂ?ﬁt{j Q

11(a) Schedule for possession of the
Said Unit

The Company based on its present plans
and estimates and subject to all just
exceptions endeavours to complete
construction of the Said Building/Said
Unit within a period ofsixty (60)
months from the date of this
agreement unless there shall be delay
-or failure due to department delay or
-due to any circumstances beyond the
power and control of the Company or
Force Majeure conditions including but
not limited to reasons mentioned in
‘clause 11{b) and 11(c) or due to failure
of the Allottee(s) to pay in time the
‘Total Price and other charges and
dues/payments mentioned in this

reement or any failure on the part of
the Allottee(s) to abide by all or any of
Ethe terms and conditions of this

Agreement.

das ﬁ%munths from the date
ot ,' ie,13.12.2013)

@s@qﬂ{m\&# 42 of reply)

12.

Amount paid by the

complainant

Rs. 29,05,246/-

(As per demand letter, page 85 of
reply)

13.

Reminder Letters

10.08.2019, 30.08.2019, 04.10.2019,
22.11.2019

14.

Occupation certificate
/Completion certificate

17.07.2019
(Page 111 of complaint)
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15. | Offer of possession 18.07.2019
(Page 45 of complaint)
16. | Application for request for | 14.11. 2019 also acknowledged by the
refund respondent on the same date
(Page 30 of complaint)

B. Facts of the complaint:

3. The complainant has made the fniluwi ng submissions in the complaint:

il.

That the cumpiainanbtﬁh -- man amount of Rs. 29,05,246/-

- t according to the

; : ndent was supposed
shhp L 60 months from the
_js.ul QHFDIE But even after

to deliver t
date of boo

around 32% of - respondent did not enter
BBA) for the next 9 months.

Ee pf%mter entered into the
agreement with. the, co I;IA?? M glﬂlii and put another
clause of Eﬂg;d'l'lth’sj ietgtzﬂent ﬁed that they would
make it sooner than that.

That the Promoter had taken a sum of Rs5.14,07,182/-, from the
complainant, which makes up anapprox32.17% of the basic sale

price of Rs. 43,73,730/- and did not enter into the builder - buyer

agreement ( BBA) even after several repeated calls and visits and

into a builder - buyEr a

After severa

finally entered after 9 months of the date of allotment, that is, on
13/12/2013. It is specifically mentioned in clause Vi of the
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iil.

Certificate of Registration of Project given by HRERA Authority to
Ocus that it could not receive more than 10 % amount of the basic
sale price from the allottee before entering into builder buyer
agreement [ BBA). That having faith in the reputation of the Ocus
Company, the complainant made further payments on demands
till April 2015. That when in May 2015, the complainant visited
the site of construction, the work was not even started on the
project site, it came to the knowledge of the complainant that the

ocus company did na&ﬂnh@ a permission from the DCP
Haryana for collaborat -'75 jith the land owners and never had

I ek Ty

r

joint development.afd permission for marketing rights and were
only applied i 2019 "'__-: e High court of Punjab
and Haryan e occupation certificate of the area in

of 20147 After which, l§1!_a“::c§mpiainant wanted to
} .-ﬁi'ujﬁn asked for. refund, for which they
replied that théyeboflid forfit ount of Rs. 9,01,800/ paid
by the complain .‘E}:q I o

NE REGYY”
Thereafter, the comp mmﬁnsﬁfed to wait till possession and
was cnnﬂnuH ﬁm Egdﬁnd letters and phone
messages saying that the ent qwuulr_ be cancelled, or the
shop e mplainant did not pa
hop will b WQQ%Q&%M lainant did not pay

the pending amount along with an interest of 15%. That the

complainant got alert and observed that the builder is neither
cancelling his allotment nor does is he returning his investment,
so, he stopped paying further instalments That the complainant
has been requesting the respondent to return the amount paid by
the complainant but there is no response till date, The final

request for refund was made by complainant to the respondent
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company on 14/11/2019 for which there is no response till date.
That recently after filing the present Complaint in the HRERA
Authority, the complainant received the reply of the Respondent
company in the present complaint and also a letter dated
30.08.2019, after which the Complainant has come to know, that,
the Complainant had booked the shop of 334 Sqft in the project of
the respondent company as per the BBA for a Basic Sale price of
Rs. 43,73,730/- and a_Total Sale Price ( including
EDC/IDC/IFMS /Sinking fiing ) for

the final offer possessia -f' : -"' s

iv.

and against the buildér~buyer-agfeement ( BBA). It is specifically
mentioned liﬁiﬁﬁﬁ L@gr&emenn which says
that the promoter will inform an sﬁen‘lﬂ a_written notice to the
Allottee and{nﬂf ﬁ)ﬁ ﬁ%&mwﬁﬂg“eﬁm of the allottee about
the alterations and modifications in the Super Area of the Project,
The complainant was never informed by the respondent company
of the same.

v. Now, the change in the super area, has also increased remaining
and pending payment to Rs, 42.91,246/- which was earlier just Rs
15-16 Lacs pending. That the amount of Rs 42,91,246 as asked by
the Promoter is unjust and beyond the paying capacity and not
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acceptable to the complainant. That recently, the complainant has

also come to know, that, the Promoter had changed the Building
Sanction Plan without informing and giving any written notice to

the allottee and without even taking any acknowledgement of the
allottee for the same. It is specifically mentioned in clause 1.6 of
the builder buyer dgreement ( BBA) , that, the allottee will be
informed by way of written notice at his address as mentioned in
the agreement and acknowledgement of the allottee will also be
taken for the change i;j: ing

L

information was ever gi ‘el to the complainant, even after the

offer of possessiop pondent company, That it is very
much importa 80 this Authority, that, the
Respondent @é and.cheat not only with the
Allottee but als, ' EB/‘[Flanning Department

“cum- Undertaking about
Allotree r building plan and that
no allottee objecte ' r tl _:Jg:l}huﬁding plan. But the real
v?ﬂffurmed about the change in

building plaH ‘% & B A
vi. Now, the pos tion of the lobby s changed, the lift was in front of

the shop ea&iﬁ_ﬂﬁg,;t&éﬁfjil; J&f Ha‘cgsl.rl\’t :gf-';:he shop for which the
shop does not even have a way to go to the lift and, the shop of the
complainant ( G - 204) is facing west direction which was earlier
in East direction of the project as per the BBA, as per the
annexure | and V1 of BBA, for which the complainant was never
informed till date,

vii. That the promoter has not revealed the carpet area, built up area
area of the shop as per the RERA Rules, 2017 as mentioned in
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Section - 4 clause (2) specifically. Till date the complainant is not
even aware of the actual carpet area, built up area of the shop he
booked in the project of the respondent company. As per the
RERA rules, 2017, it was a legal duty and obligatory on part of the
Promoter to disclose the carpet area, built up area to the allottee,
viii. The payment for plaster is specifically mentioned in the Annexure
Il of the BBA, but on ground, no plaster is made in the shop till
date. Copy of photos chr.:ked hy the complainant in March with

he complainant has

e promoter company.

ent and also liable for

t‘/ Moreover, the genuine

demands of the l:umiﬂain thdrawal from the project and
refund of hi R anr] always ignored by
the respundeng: ::umpan _nr:e el n aggrleved has filed this
{ l, r"|
Complaint. ', ( — _J < | .
C. Relief sought by the complainant:

4. The complainant has sought following relief(s):

I. Direct the respondents to refund the entire paid-up amount along
with interest at the prescribed rate.
D. Reply by respondent:

5. The respondent by way of written reply made following submissions:
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That at the outset it is stated that the present complaint filed by
the complainant is wholly misconceived, erroneous, unjustified
and untenable in law besides being unnecessary and irrelevant

having regard to the facts and circumstances of the case,

il. The present Complaint suffers from concealment and suppression

.
iii.

of material facts and records, as the complainant have suppressed
them with mala-fide intentions. The Complainant booked the
commercial unit hearlng num[q‘er (G-204, ground floor, Ocus 24K at
Badshahpur, sector-68, Guri ugra myHaryana.5.  Itis imperative

H'.l'
to note that the mmpi in; »;%.E ‘; opped making payment towards

. i & 1
his commercial r‘- U] '1. éthﬂsq\p]te many reminders and
A .".d""' e
even extension al oppo a ties Q@Yntcﬂt&d to him,
That it is importa t to pleu:e % the complaint is pre-

mature and uﬁ out fn It F: ﬁm ;ﬁﬁud mentioned in the

agreement is s_. execuﬁnn of Buyer's
Agreement je "i =i -1 T I] 3 to h 2p'of Possession of the said
Unit. That the resp r' : offered possession well

in the agreement. It is

within the mentipn
further perHt n_thi developer in the said

agreement qf"a- EEE {@T{dﬁ.& ;f_? f‘?‘[nd the time-line for

delivery by an itiona EE“ Months beyond 60 months. Thus,
there is no unreasonable delay in delivery of the said project/unit.

iv. That the complaint is liable to be dismissed on the ground that the

complainant have themselves committed breach by not adhering
to agreed payment schedule as mentioned in Annexure-11l of the
BBA despite receiving demand letter from dated 9 June 2017
and many reminder letters dated 30/06/2017, 26/06/2018,
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18/7/2018/, 0B/08; 2018, 19/09/2018, 10/10,/2018,
31/10/2018 sent by the Respondent for making the payment
with due interest, the Payment to be made within 90 days. But the
complainant has deliberately ignored all the above letters and
final opportunities, Due to this irresponsible and wrongful

conduct of the complainant had serious implications on the

completion of project,

V. That the complaint is liable to be dismissed on the ground that the

- o5 =

: 1S te said commercial unit,
whereas th E’ . ' possession of the

. Undoubtedly, there was no
tié’n ; ﬁ;‘jtue Respondent that is

vil. That it is submi a the demands that have been raised by
answering :E{dmi‘ﬂﬁ rictly in ai ‘r aance with the terms
and mnﬁﬁ@%ﬁ?ﬁmm the parties. There
is no default or lapse on the part of the Respondent. It is evident
from the entire event that no illegality can be attributed to the
Respondent. The allegations levelled by the complainant are
totally baseless. Thus, it is most respectfully submitted that the

present application deserves to he dismissed at the very
threshold.
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6. An affidavit was filed by the respondent on 27.04.2023
wherein it is submitted as follows:

iif.

The Respondent submits that the building plans of the
project were revised in due compliance of the prescribed
procedure and after dus satisfaction of the Senior Town
Planner, Gurgaon as well as Director of Town and Country
Planning, Haryana.

That the Chief ann Fﬁnuer Har_vana vide its letter, dated

nns. the Respondent
prupnsed revision of
qﬁﬂa in three different
3 indi, Indian Express in

The :--,.-' on 04.12.2017. The
Respondent *.:'-' 0 pi -- 2d the mfnrmatlun with respect

i/ ﬂ’l‘u;::e website of
n@JQJJR Ufsi RAM & smiiio

Undertaklng to the Senior Town Planner, HUDA Office,
Gurgaon, to the effect that the public notice inviting
objections to the revised building plans were already
published in three newspapers. It was further affirmed that
the rights of existing customers have not been infringed and
that the Respondent had not received any objection from the
existing Allottees on proposed revision of building plans.
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Copy of the Mﬁdavil:-cum-l.lndertaklng submitted to the
Senior Town Planner, HUDA Office, Gurgaon by the
Respondent.

V. The Respondent vide its letter, dated 04.01.2018, issued to
the Senior Town Planner, Gurgaon, informed that all the
compliances with Tespect to the proposed revision of
building plans as mentioned in letter, dated 28.11.2017, have

been complied Mtl}_\%ﬁ_{tespundent and even after lapse

: ublic notice no objection had

spondent  from  the existing

of 30 days from th date
been received .;;;;-': T

M@pﬁfe Hence, the complaint can
be decided on th is‘of KW ocuments and written
submissions ma ﬂa :

%l ir B Fam N :. -rl-. I". I’
£ Jurisdiction of the authority: | | — | </ [\ /|
8. The authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given
below,

record. Their authentici

E. I Territorial jurisdiction

9. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, the jurisdiction of Real Estate
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10,

11,

Regulatory Authority, Gurugram shall be entire Gurugram District for
all purpose with offices situated in Gurugram. In the present case, the
project in question is situated within the planning area of Gurugram
district. Therefore, this authority has complete territorial jurisdiction to
deal with the present complaint.

E.ll Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee a;g@r gement for sale. Section 11{4)(a)
I
Is reproduced as hereunder? BT R

Sl Gy
" !!‘, - = :.
1 |

Section 11(4)(a)

Be responsible for all pb

provisions of this Act grylle, thereunder or to the
allottees as per the agreeme g, Or Lo | ssocfation of aflottees, as the
case may be, till the canve! 30 5, plots or buildings, as the

case may be, to the .all
allotteas or the compelén

Section 34-Function

34{f] of the Act provides tognsire £
promoters, the allottees and the Fea
and regulations made l:hereu nd'er

. T TR

So, in view of the Eruwsimgs of 9& ;:Ilr.:t iu r.lted ah-:we the authority has
d .}

complete ]ur‘isd:cﬂun to ‘dEfIII!:lE t.h? Eumplalnt regarding non-
= | I . . v

compliance of uhIigatiu ns by the promoter leaving aside compensation

which is to be decided by the adjudicating officer if pursued by the

complainants at a later stage.

e obligations cast upon the
nder this Act and the rules

Further, the authority has no hitch in proceeding with the complaint
and to grant a relief of refund in the present matter in view of the
judgement passed by the Hon'ble Apex Court in Newtech Promoters
and Developers Private Limited Vs State of U.P. and Ors. 2020-2021
(1) RCR (c) 357 and reiterated in case of M/s Sana Realtors Private
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Limited & other Vs Union of India & others SLP {Civil) No. 13005 of
2020 decided on 12.05.2022wherein it has been laid down as under:

“B6. From the scheme of the Act af which o detailed reference has been mode and
taking note of power of adjudication deflineated with the regulatory authority and
adfudicating officer, what finally culls out is that although the Act indicates the
distinct expressions like refund’, ‘interest’ ‘penalty’ and ‘compensation’, o conjoint
reading of Sections 18 and 19 clearly manifests that when it comes to refund of the
amount, and interest on the refund amount, or directing payment of interest for
delayed delivery of possession, or penalty and interest thereon, it s the regulatory
authority which has the power to examine and determine the outcome of a
complaint. At the same time, when it comes to g question of seeking the relief of
adjudging compensation and interest therson under Sections 12, 14, 18 and 19,
the adjudicating officer exclusively has the power [o determine, keeping in view
the collective reading of Section 71 read with Section 72 of the Act if the
adfudication under Sections 12, 14, 18 and 19 other than compensation as
envisaged, if extended to the adfudicating officer as prayed that, in our view, may
intend to expand the ambit and scope of the powers and functions of the
adfudicating officer under Section 71 and that would be against the mondate af
the Act 2016."

I F i N

Hence, in view of t]}e authoritative pronouncement of the Hon'ble
e A, B ™% 1™

Supreme Court i:'l thf cases menﬁ?ned ahlm.re. Jthe authority has the
L] e 14 M | H . ]

jurisdiction to entertain a complaint seeking refund of the amount and

LA N B il .
interest on the refund amou W :MG /
‘\Jj:.‘: - . « "
F. Findings on the relief sought by the complainant/allottee.

'-‘—h-"-"h—_I—rq [ 81

F.I Direct the respul:de-nt to refund the entire paid-up amount along
NV TEY :l‘EJ%

with interest at the Eres:t:.d?rd Eatg. AN A
12. In the instant cgs? Lhé' E‘nm;lfhiﬁ tﬁb}aaﬁéﬂi 8 unit in respondent
project and was allotted a unit in the project vide letter dated
27.05.2013. A BBA was also executed between the parties on
13.12.2013 and according to the clause 11(a) of BBA, the due date of
possession comes out to be 13.12.2018. The complainant has till now
paid an amount of Rs. 29,05,246/- out of sale consideration of Rs.
46,91,030/-. The respondent has also obtained the occupation

certificate on 17.07.2019 and has even offered possession of the unit
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on 18.07.2019. However, the complainant did not come forward to
take possession of the unit and in fact sent a withdrawal/surrender
letter dated 14.11.2019, The complainant thus wants to withdraw
from the project which can also be ascertained by the fact that the
instant complaint for refund was filed by it.

13. Section 18(1) is applicable only in the eventuality where the promoter
fails to complete or is unable to give possession of the unit in
accordance with terms of ﬂ;ﬁ!ﬂfﬁ:‘f{“f sale or duly completed by the
date specified therein. This { '; -5 sntuality where the promoter has
offered possession of the 'Fﬁ'*' obtaining occupation certificate
and on demand of dug L
allottee wishes to wit

of the amount recefie

ment at the _-.F of offer of possession, the
o jBEt and is demanding return
nirespect of the unit with

interest at the pres

14, This is an eventualitiu
unit after obtaining“oeclpat | fica
payment at the time bf offér of-fiostast on the allottee wishes to

withdraw from ject of the amount received

by the promoter ct t est at the prescribed

rate. The allottee Tri*thi ication /complaint on
SRR Mg

26.07.2019 after possession of the unit was offered to him after

itered possession of the

and on demand of due

obtaining occupation certificate by the promoter. The allottee never
earlier opted /wished to withdraw from the project even after the due
date of possession and only when offer of possession was made to him
and demand for due payment was raised then only filed a complaint
before the authority. The occupation certificate /part occupation
certificate of the buildings/towers where allotted unit of the
complainant is situated is received after obtaining occupation
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15.

certificate. Section 18(1) gives two options to the allottee if the
promoter fails to complete or is unable to give possession of the unit in
accordance with the terms of the agreement for sale or duly completed
by the date specified therein:

(i) Allottee wishes to withdraw from the project: or
(ii) Allottee does not intend to withdraw from the project

The right under section 18(1)/19(4) accrues to the allottee on failure
f th ter to compl ‘una
oI the promoter comp et&ﬁ}__

accordance with the terms o  the dgreement for sale or duly completed
X

i ..-? 1, |
d i e
Ay r.|'. ﬂ_‘

by the date specified thereffi. If allottee.has not exercised the right to
withdraw from the g i f“date of possession is over till
the offer of possedsia : pliedly means that the
allottee has tacit} congirfl ithithe project. The promoter

has already investec

sale, the consequences pre O¥I50 to section 18(1) will come

in force as the pry 3 top t at the prescribed rate of
every month of delaytill the hay possession and allottee's
interest for the @Eb@% @r%zﬁtﬁr‘%muter are protected
accordingly. Further in the judgement of the Hon'ble Supreme Court
of India in the cases of Newtech Promoters and Developers Private
Limited Vs State of U.P. and Ors. (supra) reiterated in case of M/s
Sana Realtors Private Limited & other Vs Union of India & others
SLP (Civil) No. 13005 of 2020 decided on 12.05.2022. it was

observed

The unqualified right of the allottee to seek refund referred
Under Section 18(1)fa) and Section 19(4) of the Act is not
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stay orders of the Court/Tribunal, which s in either way not
attributable to the allottee/home buper, the promoter is under
an obligation to refund the Gmount on demand with interest
at the rate prescribed by the State Government including
compensation in the manner provided under the Act with the
Proviso that if the allottee does not wish to withdraw Jrom the
profect, he shall be entitled for interese for the period of defay

till handing over possession-atthe rate prescribed

g
.'.-r!' 1
iy

16. Further, the Haryana Real E: ate Regulatory Authority Gurugram
sy by the builder) Regulations, 11(5) of

| ] ; opment) Act, 2016 was
different. Frauligivere carfied oubwithoutany fois . there was no law for the

e af ove fact {ing into consideration the
Dtes Redressal Commission and
the Hon'ble Supren thority is of the view that the
forfeiture amoune of the el
consideration t of th | Estate i.8) apdreme t/plot/building as the
case may be in.all the cancellation.of the flat/unit/plot is made by
the builder in g’un or'the t!}nds to withdraw from the
project and mﬁmm contrary to the aforesaid
regulations shall be void and not binding on the buyer.”

17. In view of aforesaid circumstances, the respondent is directed to
refund the amount after deducting 10% of the basic sale consideration
of the unit being earnest maney as per regulation Haryana Real Estate
Regulatory Authority Gurugram (Forfeiture of earnest money by the
builder) Regulations, 2018 within 90 days from the date of this order
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along with an interest @ 10.709 p-a. on the refundable amount, from
the date of surrender i.e, 14.11.20 19 till the date of realization.

G. Directions of the Authority:

18. Hence, the authority hereby passes this order and issue the following
directions under section 37 of the Act to ensure compliance of
obligations cast upon the promoters as per the functions entrusted to
the Authority under Section 34(f) of the Act of 2016,

i.  The respondent is d atted. -

:tq refund the amount of Rs.
29,05,246 /- after u:ledu 1 ;g:q,"  of the basic sale consideration
of the unit by ded

tifg (the B mgst money as per regulation

Haryana Real Estatfr Reguia:nty Authi?_nty Gurugram (Forfeiture
L Bl f

of earnest mul}gy by tha huuder} Regulatluns. 2018 along with an

nEif]

interest @ 11'.] 70% p.a. on the refundahle amnunt, from the date
= i~ 0

of surrender i e 14. 11 2019 til] I:he] date uf FEH"E-EII on
r gﬂ HIE | 25 51

low

19, conpianesanirboly i R A

20. File be cnns[gnec@ﬁﬂﬁac ﬁ\ M
?@:ﬁ/m j%rm
Member

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 03.05.2023

ii.
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