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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. 1271 of 2021

Date of filing complaint | 24.03.2021
Reserved on: 21.04.2023

Date of pronouncement | 19.05.2023

Mr. Ajay Malhotra
Address:- N-31, TARA Apartments,

Alaknanda, Kalkaji, New Deihl-l;.ﬁpl'; Complainant

M/s Native Buildcon
All having registered
Connaught Circus, }I@E

Respondents
CORAM:
Shri Sanjeev Kumar Member
APPEARANCE: |
Shri Kanish Bangia (Ad Complainant
Shri Harshit Batra (Advoca Eespundmts

1. The present cum Iai{_l Eeenii;e}i I:he mmplainantf?llmee

under Section 31'qm1ej.ea? E;&;E{}(fgu]auﬂn and Development) Act,
2016 (in short, the Act) read with rule 29 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the Rules) for
violation of section 11(4){(a) of the Act wherein it is int?r alia
prescribed that the promoter shall be responsible for all obligations,
responsibilities and functions under the provision of the Act or the
rules and regulations made there under or to the allottees as #er the

agreement for sale executed inter se.

Pagelof 24




HARERA

® GURUGRAM Complaint No. 127} of 2021
A. Unitand project related details
2. The particulars of the project, the details of sale consideration. the
amount paid by the complainants, date of proposed handing over the
possession and delay period, if any, have been detailed in the following
tabular form:
S. | Heads Details
No.
;n_";_ on -
1. | Name of the project u;‘ | Pedestal Sec-70 & 70A, Gurugram
2 | Project area
3 | Allotment Letter
4
5
6
7. . b 3 .-*.: -
TR, E““‘*{'f; LU [ﬂéﬁ%ﬁ%[ complaint]
8 | Possession clause 1.4 of floor Buyer's
1.4 "Commitment Period” shall mean
Subject to Force ajeure
Circumstances, interventi of
Statutory authorities and
Purchaser|s) Having timely plied
with all its Obligations, formalities
and/or prescribed/requ By |
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e

"-;

Due date of possessit

10

4 §

lr..
g .v‘.li'

.1%? 4,),1'- ths from the date of

.' -:_h

i

v e

Total sale consideratio 4’1‘ rt'ﬂﬂi y 469 /-

HAREHEE "]
GURUG

Seller/Confirming Party, under this
Agreement and not being inl default
Under any Part of this ¢
Including but not limited (to the
timely Payment of all instalments of
the sale consideration as‘Lr the
payment plan Opted, the
Seller/Confirming Party shall

Offer the possession of the Unit to the
| Purchaser(s] within at pe of 36

Iate
1 -:

nof
or Buyer's Agreement”
3 yofreply]

iﬁﬁsﬁnﬁ\.

Ejﬂm the date floors
rgéement fe. 25.11.2013
e period]
eriod is allowed

|pl s

3#&551 80/

{26 per' SOA dated 14. m.zm?Fnt page
59 of complaint]

Amount  paid
complainant

by

the

Rs.51,55,926/-

[as per SOA dated 14.10.2017 at page
59 of complaint]

12

Occupation
J/Completion certificate

certificate

18.06.2021
[page 154 of reply]
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13 | Offer of possession 22.01.2021
[page 57 of complaint]
14 | Tripartite agreement 25.11.2013
[page 93 of reply]
15 | Settlement agreement 30.08.2018
[page 121 of reply]
qr-: Sim:e there was delay in payment by

off -._-' ght'to claim compensation

}‘puss—assiam
B. Facts of the com

3. mmﬂmmmmm -

MMM Ir*nDANA
i. That the cnmplainant on various representations and assurances

by the respondent filed the provisional booking/ registration
application of the unit in the project on the date 07.11.2013 as

-

laint:

per clause ‘e’ of the flat buyer’s agreement . That the com ant
made a payment of approximately 50% of the total
consideration towards the total basic sale price [hereinafter
referred to as the BSP), covered car parking club mem ip
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charges, power backup, electrification & STP charges, utility

connection charges, power backup installation charges, Eumis

and service tax of the unit from 2013 onwards. The complainant

opted for construction linked plan and made payments p:jmpl:ly
and in a timely manner as and when the demand lette were

raised by the respondent,

il. That the respondent company issued a notice of offer of po on
dated 22.01.2021 innmatp'lﬁ_nf constructive possession af unit

No. D-42-FF [hermnaftﬁ_q .' fe) ;_h to as ‘unit’) admeasuring 1603

consideration o 6 'ﬁﬂc‘ cluding basic sale price,

0 Eﬁ'i&:,‘“ﬁll‘“ﬂ'je delivery of offer of
possession, § ver the cu 7 nani\% ed to go to thal ffice
of the respo @ and r 1’!5 ent to allow th#m to
visit the snte!g £ saymg ihat they do not ;#rmu:
any huyerfﬂléﬁ?m@ . " ng the construction pqrind

iil. That though the . T - the complainant vias to
be made bz ction.on the ground, unfnrtuliatety
the demands being raised were .l onding to the factual
situation of ¢ons an payments wert- still
asked for hyF\t;}?:E:n ﬁﬂ"h ﬁtt}a .

iv. That after the payment of each and every demand letter, the

complainant was in the hope that he will get possession af the

development

unit soon, but the dreams of the complainant were shattered and
scattered as the respondent left no stone unturned to cheat the
complainant and extract money from the complainant, whin all
the while, the development on the site was not in line with the
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construction linked plan based on which the payment being

collected. That the complainant lost hope of getting p

possession of the unit and also their hard-earned

responding about the status or the date of the p
possession of the unit/flat.

V. The respondent demanding for all the illegal amounts like
car parking, Club Hqu?m;ship Charges, Power
Electrification & STP Charges, Util

give any satisfactorny |

status of xH m er definite ahm?t the
delivery of lﬁu}% the other rteasw was
being given, ‘['.I"n[‘) ["and uﬁfh d,ﬂ of funds made in
additional ch\a‘i?ge.c on offér o assl n. 'I‘he following -:I‘arges
levied by respondent are not charged as specified in the Eq\ and
hence are not payable at all: |

i.  Electrification & STP Charges- Rs. 1,67,005,.80

ii.  Utility Connection Charges- Rs. 25,000.00 |
iii. Power Backup Installation Charges- Rs. 1,50,000.00
iv. Haryana Value Added Tax- Rs, 50,280.00
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v. Goods and Service Tax- Rs. 13,77,144/-
vi. Power backup installation charges as given in the flat buyer's
agreement clause 3.1, shows that the respondent should take a
certain amount which are based on the actuals, but ins

respondent has demanded for an absurd and unj
amount of Rs. 1,50,000 in the offer of possession letter,
vii. That offering possession by the respondent on payment of

charges which the flat huy&t'ds put mnu'actua]]}r bound

viii.

trictions arg self-

loper cannot q.harge
m its custumqs. The

complainant shou dﬂﬁ# offer of possession of the
unit on date 2017 | possession by a]*mst#
years apprufi5 Mﬁlﬁﬁ ossession Ietl:ir was
received nn{‘ﬂ».[il Uqé*j np to the mmp*lnant
regarding th er o ﬂnmssiun had interest/

holding charges to be levied at the time of final n?cﬂunt

eligible to %( mﬁs‘ﬁlﬁm

settlement mentioned which proves that the possession I?i:tzr is
unjust and just like a demand letter.

ix. DR.B.L, WADHERA VS GOVT. OF NCT OF DELHI AND ORS. ON
29* MAY 2003

It has been held in the above judgment as under:
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The plan, one can "It is clear that no person can occupy or
permit any one to occupy any building or use or permit to
be used a building or part thereof to any one
until occupation certificate has been issued. A duty is cast
on the commissioner to issue such certificateif the
construction is as per the approved plan and building bye
laws. The commissioner has to consider the application only
after the fire safety measures are installed and certificate by
chief fire officer is issued However, on account aof
negligence or connivance on the part of the officer of the
corporation in performing his duty, if
the occupation certificate s l‘iﬁfﬂﬂﬂd or if the application
is not rejected within the Stipulated period, and the
application is kept pend :.E e wrong doer cannot get
advantage of his own wrong, by ¢ tdting that in view of the

o .':- € [y granted. It may be |

noted that if thesk 1§ pe *fht.’-p.’an approved

and the officer ofth hfai'med in writing,
as per bye laws and the nmr:er of I.'I;E carpbr‘udun visited the
site and found ever] 15 e .’:ﬂe plan r]'n intimation

is given for appro J',.ﬂ-r rejection, in bq case, if the

building las! |l pera- ,’ say  that
the certificate is'deented to | have |lbem?- nted but not
otherwise. The builder/architect/ € , ete. is aware
whether the bullding-is erél b;#gw mitted that clause

in which the respondent cinehargea certain interest which

becomes puaya is Mtotally unjust,
arbitrary and Eﬁ;;ﬂ: HE as held by
the Hon’ble NCDRC in the case titled as Sh Satish Kumar
Pandey & Anr.-v/s M.s Unitech Led. m.#?_zmsj and
also in the judgmeht of Hén'Ble Supreme Court in Neel

Kamal Realtors Suburban Pvt Ltd. Vs. UQ! and Ors, (W.P
2737 of 2017).

2016 ON 14.9.2017 AS UNDER:
“... As stated earlier, the possession in my view could not

have been offered to the Allottee without completing the
construction of the villa in all respects and obtaining the

|
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requisite occupancy certificate.  Offering possession
without obtaining the QOccupancy Certificate

is
meaningiess since the Allottee is not permitted in law| to
occupy the house, which does not have the requigite
occupancy certificate. Therefore, the maintena
charges, in my opinion, would be payable only from
date on which the possession Is offered to

Complainant, after obtaining the requisite occupa
certificate and provided the construction of the

complete in all respects at that time."

x. That the present complaing sets out the various deficienties in
services, unfair andfur 0 st practices adopted by the
respondent in sale e and the provisions allied to it.
The modus opérs opted by ‘?} respondent, from the
respondent's/pi F ','E'wh"ltiﬁr be lﬂqhe and innovatiye but

e stamp of Im!runit_-,'
g u}uta!?th!'y | Ll:ﬁ:‘sl:-ﬂrla-l:n::,.r. as well as

through not imple | ces/utilities as pmmﬁmﬂ in
4 bm"ﬁ??ffﬂmﬂ Tﬁf”’”“ i
C. Reliefsought by the co
r’"" E | D
4. ‘The complainant hﬂﬂﬁhui;h E-

i.  Direct the respondents to refund the entire paid-up amount along
with Interest at the prescribed rate.
ii. Direct the respondent to pay compensation and litigation costs.

D. Reply by respondent:

5. The respondent by way of written reply made following submissions:
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i

il

il

That at the very outset, it is submitted that the mmplmn:i:ed by
t has
instituted the present complaint before this hon’ble officer on the

grounds of frivolous and vexatious pleas and hence the complaint

the complainant is devoid of any merits. The complai

is liable to be dismissed on this sole ground only.

That the complainant has concealed the fact that he on
30.08.2018 entered into a settlement with the ndent
wherein he had availed ;ﬁplgjq djsmunts In terms of the law laid

|..

dewn by the Hon'ble Apex Ce urt in Wg. Cdr. Arifur Rahman &

Ors. Vs DLF Southern Homes Pyt. Ltd. (Civil Appeal No, 6239 of

0-back ¢ ettlement so en by
. d' |
r rw“" O\

0 cases a::rfm dgven : 2 asers who &nter*d

vith the developers have to
-:.:’-" : eleve persons, we

2 apprapriate if their cases are

V of -! =sent order. Thét
{@e into specific d

ild be Gnly appropriate and prﬂpeﬁﬂ'

they are held a‘aw It efms of the bargain.”

It is Suhmihmﬁ %gﬂﬁ%ﬁ for unit has been
granted by Tha Wﬁmw Epl.mtﬁr Planning, Gurugram
dated 18.06 p'lainant has concealed far this

authority that execution of settlement deed hel:ween_l the

eleven flat ‘purchgs

complainant and the respondent on 30.08.2018, wherein the
complainant settled all the disputes and grievances with réspect
to the unit allotted to the complainant. This deed was execufed by
the complainant out of his own volition and without any f‘nr-:e
fraud, coercion or undue influence from any person, The
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iv.

complainant had promised vide settlement deed executed on
30.08.2018 that he will pay all the pending instalments at the
time of offer of possession but instead the complaigant is

wriggling out his obligation and filing a frivelous complaint just to
malign the respondents and to waste this court's time.

That the complainant falsely stated in the present complaint that
the timely payments were made by the complainant as and when
demanded by the respnﬁmlﬂwever. as detailed in the feply to

list of dates, it is subm '::I’Tiw: t the complainant made defaults in
e TR T

=

making timely paymen "'-'-1"'.":"" complainant has concealed the
s, a goodwill , the

! 1 |
fact that at the e of booking
Af '_ 3 ;- .__,l- .
respondent offergd an inaugural discount of Rs.2,27,035.00/- to
the complain& ﬁ Thus, Ei:e‘?iia}ﬂl@ifﬁj? ¢ ‘from the Eﬁm]*ainant

. | 3 .
is less than the-origing \[?m I’Eg] so, the respandents
vide offer of possession dated 22.01. 021/ have also offered the

O .

' 'mmﬁun.uw- W the
complainants for ' possession in terms of the

duly execut |
That agree Err ! r!l:%l:n implementation of

RERA Acta es shall Hq‘ﬁrm;l?g#n the'parties and cannot be
= E"EI[J\]&;I .*"'“t!'#: :

reopened. T e parties being signatory to a duly

documented application form and flat buyer's agréement

(hereinafter referred to as the “FBA") are bound by the terms and

conditions so agreed between them.

At the outset it is submitted that the construction is compleéte and

- L .a B
compensation  amounting | to

post receipt of occupation certificate the respondent has offered
possession to the complainant the relief(s) sought by the
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vii.

viil.

complainant is unjustified, baseless and beyond the scope/ambit

of the agreement duly executed between the parties, which forms

a basis for the subsisting relationship between the partigs. The

complainant entered into the said agreement with the res ent

with open eyes and is bound by the same. That the

sought by the complainant travel way beyond the four walls of the

Act, 2016 andtherefore 2P ::--_ ant'complaint is not mainttmahle
qua the reliefs'clal he com plai Bt

Itis submitted th p Zlnf Q#‘E&ment titled 45 "sale
consideration '@l other mﬁdi _ ﬁcally provided that in

addition to Basic ‘Sales "P C ’{HEH]’ various other cost
components such “as Dévelopmer arges (including EIIE, IDC

arges (PLC), Club

and EEDC

Membershi Hga CME] ré rarges, Power Back-up
Installation @lﬁ?l‘m Tax and any fresh
incidence of n Eharges (EC), Charges

for installing Sewerage Treatment Plant [STP), Administrative
Charges, Interest Free Maintenance Security (IFMS), etc. shall also
be payable by the Complainant. |

The parties had agreed under clause-16 of the flat buyer

agreement (FBA) to attempt at amicably settling the matter and if
the matter is not settled amicably, to refer the matter for
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arbitration. Admittedly, the complainant has raised disp&l:e but
did not take any steps to invoke arbitration.

6, Copies of all the relevant documents have been filed and p on
record. Their authenticity is not in dispute. Hence, the complaint can
be decided on the basis of those undisputed documents and written
submissions made by the parties and who reiterated their earlier
version as set up in the pleadings.

7. The plea of respondent rega of ﬂumnﬂur nds
matter jurisdiction te adjudics present-complaint for the ns

E.T Territorial jurisdiet

Town and Country Planfiing. .{ urisdiction of Real Estate
Regulatory Authority, .

all purpose with Tm the present :ape the
project in questio mg area of Gumgram
district. 'E'herefn W @c‘:@ﬁ!t?ﬁﬂmnﬁal jurisdiction to
deal with the present complaint.
E. Il Subject matter jurisdiction

9. Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)(a)
is reproduced as hereunder:

Section 11(4)(a)

Page 13 of 24
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10.

Be responsible for all obligations, responsibilities and functions under
provisions of this Act or the rules and regulations made thereunder or to
allottees as per the agreement for sale, or to the association of allottees, as
case may be, till the conveyance of all the apartments, plots or bulldings, as the
case may be, to the ollottees, or the common areas to the association of
allottees or the competent authority, as the case may be;

Section 34-Functions of the Authority:

34{f) of the Act provides to ensure compliance of the obligations cast upon nﬁ
promaoters, the allottees and the real estate agents under this Act and the
and regulations made thereunder.

So, in view of the provisions of the ArLt_ quoted above, the au muﬁry has
PR R ol Do
complete jurisdiction to decide the complaint regardi on-
DR
compliance of nhiigatiuns by rhe lpmmnteﬁeaving aside compensation
&

which is to be demded E}r thE ad]udicatirg officer if pursued Jh}f the

-
complainants at a later stage. == e ""—E!ly \
f <

ﬂlg with the r:nq:plajnt

| L'" tter in view of the
\pe - n Newtech Promoters

.P. and Ors, 2020-2021

Terotad 1.casé of M/s Sana Realtors Private
Limited & uﬂlerﬁ A Rﬁﬁﬁ {Eiv.l'ﬂ No. 13005 of
2020 decided on here as been laid down as under:
r 1 IDIICDARNA

"86. From the scheme of the Act of which a detailed reference has been made and
taking note of power of adjudication delineated with the regulatory authérity and
adjudicating officer, what finally culls out is that although the Act indicates the
distinct expressions like ‘refund’, ‘interest’, ‘penalty’ and tompensation’, d conjoint
reading of Sections 18 and 17 clearly manifests that when it comes to refund of the
amount, and interest on the refund amount, or directing payment cgﬁ‘nb‘e.ltﬁ.'vr
delayed delivery of possession, or penalty and interest thereon, it is the régulatory
authority which has the power to examine gnd determine the outcome of o
complaint. At the same time, when it comes to a question of seeking the relief of
adjudging compensation and interest thereon under Sections 12, 14, 18 and 19,
the adjudicating officer exclusively has the power to determine, keeping In view
the collective reading of Section 71 read with Section 72 of the Agr. if the
adiudication under Sections 12, 14, 18 and 19 other than compensation as

|
Page 14 0f 24
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F. Findings on the objections rai;m;l,-hj.lr the respondent:

12.

envisaged, if extended to the adjudicating efficer as prayed that, in our view, may
intend to expand the ambit and scope of the powers and functions of the
adjudicating officer under Section 71 and that would be against the mandate of

the Act 2016."

Hence, in view of the authoritative pronouncement of the Hon'ble
Supreme Court in the cases mentioned above, the autheority the
jurisdiction to entertain a complaint seeking refund of the amount and

interest on the refund amount.

{s&d as the apartment
e :Jﬁ nHe tt;e parties prior to the
enactment of the \Act and the pm I%n" of ;ﬂ& said Act cannot be

The authority is of the w Srovisions of the Act are quasi
retroactive to s j ﬁ nii ]d be applicablg to the
agreements for sale entered into even p or to coming into -::Fﬂ!raﬁnn
of the Act where WJ‘%ELJ"@ kﬂil,"rri'xﬂ'w’prucﬂs of completion,
The Act nowhere provides, nor can be so construed, that all previous
agreements would be re-written after coming into force of the Act.
Therefore, the provisions of the Act, rules and agreement have to be
read and interpreted harmoniously, However, if the Act has provided
for dealing with certain specific provisions/situation in a

specific/particular manner, then that situation will be dealt with in
accordance with the Act and the rules after the date of coming into
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force of the Act and the rules. Numerous provisions of the Act siwn the
provisions of the agreements made between the buyers and

The said contention has been upheld in the landmark ju

“119.  Under the provisions of Section 18, the delay in handing over
possession would be counted from the date mentioned in
agreement for sale entered into by the promoter and the ol
prior to its registration u .. :g,HERA. Under the provisions of ﬂ

the promoter is given a fucility

project and deciure the samiéunder Section 4. The RERA does
g of "rr--gi-‘_- gt between the flat purchaser

en on that ground

nipt, be challenged.
slate law  ha

g 'r“ﬂnubl'k interest after a
the highest level by

dem!kn'mpnrm REG o
13. Also, in appeal no. 173 of 2019+titled"ds Magic Eye Developer Pyt. Ltd.

Vs. Ishwer anthﬂg;,i %E %}7 1!2[]19 the Haryana Real

Estate Appellate T

"4 Thus, kee j:jusd ﬁr!cgﬁm we are of the

considered opinion that the provisions of the Act are
retroactive to some extent in npmﬁun nndmwmug_m

mmﬂﬂﬂm H!m .‘n case nf nta.in-;.r in the ﬂﬂa'fdeﬂvm' MF
possession as per the terms and conditions of the agreement Jor
sale the allottee shall be entitled to the interest/delayed possession
charges on the reasonable rate of interest as provided in Rule 15 af
the rules and one sided, unfair and unreasonoble rate of
compensation mentioned in the agreement for sale is liable to be
igneored.”
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14. The agreements are sacrosanct save and except for the provisions

F.IL

15. The respondent submitte

which have been abrogated by the Act itself. Further, it is noted that
the builder-buyer agreements have been executed in the manner that
there is no scope left to the allottee to negotiate any of the tlauses
contained therein. Therefore, the authority is of the view that the
charges payable under various heads shall be payable as the

agreed terms and conditions of the agreement subject to the ition

that the same are in acmrdajngu%h the plans/permissions oved

by the respective departments +-,. * jetent authorities and a ]nﬂt in

contravention of any other A - ‘rulesiand regulations made l:herr.under

and are not unreasonabl ﬁr ex0| . ’im fature. Hence, in the !.igh[ of
il

above-mentioned redSg s, o ﬁ@'ﬁm g:"‘n the respnndm'l* W.I.L
jurisdiction mmﬁ L

“~ T 15 |
Objection regarding /F;H 'Imkh %’:h of agreement for
non-invocation of arb "i o ﬂa C};’J
that th gl is not maintainable for

the reason that the agréement'eontaing an arbitration clause which
refers to the:!:H olution n ito be adopted by the
parties in the t ute & amie is reproduced below

for the ready refe@:k:_] R U ,Uﬁ

“16 DISPUTE RESOLUTION:

A or any disputes arising from or out of or touching upon or in refation to the
terms or formation of this Agreement or its termination, including the
interpretation and validity thereof and the respective rights and colgations of
the Partes shall be settled amicably by mutual discussion, falling which the
same chall be through arbitration The arbitration proceedings shall be
governed by the Arbitration & Conciliotion Act, 1000 or any Matutory
amendments, modifications or re-enactment thereof for the time being in force.
A Sole who shall be nominated by the Seller/Confirming Party’s M ing
Director, shall hold the aration proceedings at New Delhi The arbitration

Pa'ge_';?nfzq.
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proceedings shall be held in English language and decision of h‘lc Sole
Arbitrator including but not limited to costs of the pmmrdrng:fuwamlsﬁaﬂ be

final and binding on the Parties. The Purchaser(s) hereby confirms that he
shall have no objection to such appointment”,

|
16. The authority is of the opinion that the jurisdiction of the authority

cannot be fettered by the existence of an arbitration -::Iauﬁe1in the
buyer’s agreement as it may be noted that section 79 of the Act bars the
jurisdiction of civil courts about any matter which falls within the
purview of this authority, or thp}@} Estate Appellate Trlhunaq. Thus,
the intention to render suchl:‘ jutes as non-arbitrable seemq to be

iy
clear, Also, section 88 of the -+ J’ s th the provisions of this Act shall
be in addition to and siotiin dei -- : qf e provisions of any other
law for the time being "il' ﬂhﬁ- rﬁthhnrlty puts reliance on

catena of judgme 1% of the Hon r- Su Court, particularly
in National Seeds Corporatia Ea ted v. | Eidhusudhnn Reddy &
Anr. (2012) 2 SCC 506 it ha { bFed-Yeld that the remedies
provided under the --a__"‘ sumer Pra tectio %ﬁ" _;rf'e in addition to and not
in derogation of the othi rﬁm&gﬁnﬁnsmumﬂy the authority

would not be hnum x even if the agreement
between the parti HH 1

17. Further, in Aftab .Einﬂr an::f m;s. V. Eﬁpaar MGF Land Ltd and ors.,
Consumer case no. 701 of 2015 decided on 13.07.2017, the National
Consumer Disputes Redressal Commission, New Delhi (NCDRC) has

held that the arbitration clause in agreements between the complainant

and builder could not circumscribe the jurisdiction of a consumer. The
relevant paras are reproduced below:

"43. Support (o the above view s also lent by Section 79 of the recently
enacted Real Estate (Regulotion and Development) Act, 2016 [for short
“the Real Estate Act"). Section 79 of the said Act reads as follows:-
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“79. Bar of jurisdiction - No civil court shall have furisdiction
to entertain any suit or proceeding in respect of any matter
which the Autherity or the adjudicating officer or the |
Appellate Tribunal is empowered by or under this Act to
determine and no injunction shall be granted by any court or
other authority in respect of any action taken or to be taken
in pursuance of any power conferred by or under this Act.”
It can thus, be seen that the said provision expressly ousts the jurisd
of the Civil Court in respect of any matter which the Real
Regulatory Authority, established under Sub-section (1) of Section 20 or
the Adjudicating Qfficer, appointed under Sub-section [1) of Section 71 hr
the Real Estate Appellant Tribunal established under Section 43 of the
Real Estate Act, is empowered to determine. Hence. in view of the hind
dictum of the Hon'ble Supreme Court in A Ayyeswamy [supra),
matters/disputes, which the Authorities under the Real Estate Act
empowered to decide, are non-arbitrable, notwithstanding an
Arbitration Agreement between the parties to such matters, which, ta a
large extent, are similar tn he g utes {nm for resolution under the

Consumer Act. /"E‘ T"‘\ e\

5& Consequently, we unﬁes:m.trngb' refect the ar;;mment.r on behalf of .'#:r
Builder and hold that an Arbitration Clause in the afore-stated kind of
Agresments between the Complainants and the Builder cannot
circumscribe the jurisdiction of a Consumer Fora, natwithstanding the
amendments mm'.'e meﬂnn Euf the Arb!_n-umm Ar:r."

18. While mnsldering L’{'IE}ES_EE uf majntalnabi]i!:y r.-f a complaint before a
: : ;

consumer forum/commission in the fai:t of an existing arbitration
W VIE GV 7»r

clause in the builder buyer agreement, the Hon'ble Supreme Court in

case titled as H,."s Emaar MGF Land I.tr.l ‘L" Aftah Singh in revision
/R A% E . H

petition no. ‘ZEEQEFIEH l.l,] fl:_ ciﬂl appeal no. 23512-23513 of
2017 decided on 10.12.2018 has upheld the aforesaid judgement of
NCDRC and as provided in Article 141 of the Constitution of India, the
law declared by the Supreme Court shall be binding on all courts
within the territory of India and accordingly, the authority is bound by
the aforesaid view. The relevant para of the judgement passed by the
Supreme Court is reproduced below:

"25. This Court in the series of judgments as noticed above considered the
provisions of Consumer Protection Act, 1986 as well as Arbitration At

1936 and laid down that complaint under Consumer Protection Act belng
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a special remedy, despite there being an arbitration agreement "IE
proceedings before Consumer Forum hove to go on and no
committed by Consumer Forum on rejecting the application. is
reason for not interfecting proceedings under Consumer Protection

on the strength an arbitration agreement by Act, 1996 The rem
under Consumer Protection Act is a remedy provided to a consumer
there is a defect in any goods or services The complaint means any
allegation in writing made by a complainant has also been explained in
Section 2(c) of the Act. The remedy under the Consumer Protection Act is
confined to complaint by consumer as defined under the Act for
deficiencles caused by a service provider, the cheap and a quick remeédy
has been provided to the consumer which is the object and purpose of
Act os noticed above.” FE

gements and considering the
pravisions of the "*"—‘1‘- the a & of the view that complainant is

arbitration necessarily, ln the light of the 'above-mentioned r¢asons,
the uuﬂ'uuntjrtsnfthe '- t1lie phjection of the respondent stands

F.IIl Objection regarH Mh j’%ement between the

20,

e GURUGRAM

The respondent submitted that the complaint is not maintainable for
the reason that the complainant had promised vide settlement deed
executed on 30.08.2018 that he will pay all the pending instalments at
the time of offer of possession but instead the complainant is wriggling
out his obligation and filing a frivolous complaint just to mal@n the
respondents and to waste this court's time. A contention has been
raised by the counsel of the complainant that letter of offer of
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&1,

Gl

possession given by the respondent is not a valid offer of possession.
The reason has been put forth by the counsel for the complainant such
as the said offer made by the respondent on 22.01.2021 not a
valid offer of possession as OC of the unit has been ut}talned
subsequent to the offer i.e., on 18.06.2021. Therefore, at this st?e. the
authority will clarify the concept of ‘valid offer of possession’. It is
necessary to clarify this concept because after valid and lawful i!ﬂ'"l!r of
possession, liability of prﬂmu;gffar ﬂ\Elﬂ.}FEd offer of pussmsiunil:umes

to an end. On the other har’ff.}:., :ssion is not valid and hwful
liability of promoter continues j’l' 't alid offer Is made. The authority
after detailed consideration ol %.,F ephag arrived at the conglusion
that a valid offer _-"a_::,g-'=." ssion must -' avefa _%'w\ing components;
i. Posses ; II:IFEE ? ! I'{ﬁ" uhl:ajrdng occupation
t:ert:iﬁc A i I tl " é‘* j
ii. The subjectuni lr- d 2in h E;tcmdlﬁnn
iii. The possess -.-‘i- u *:n panied by unreaspnable
additional demanc HEU' ,.-"
In the present ¢ oceupation cert W been obtained by the
promoter after of possession and the- very first condition has

not been sausﬂ@ér&m J@m ﬂﬂ{ of pussesslnn canfot be

regarded as a valid offer of possession. In the light of the above-
mentioned reasons, the authority is of the view that the objection of
the respondent stands rejected.

Entitlement of the complainant for refund:

Direct the respondent to refund the entire paid-up amount along
with interest at the prescribed rate,
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22. In the instant case, the BBA for the subject unit was W o

23.

24,

25.11.2013. According to the agreement, the due date of possession
comes out to be 25.05.2017. However, the occupation certificate for
the tower where complainant unit is situated only came on 18. I 2021
even after filing of the complaint i.e, 24.03.2021. Keeping in the
fact, there is a settlement agreement between the parties on
30.08.2018 as per the settlement agreement, the remaining [ ount
was to be paid at the time ,nf;]?’hyr of possession, but the said offer
made b}' the respondent " +;:ﬁ*§ 021 was not a valid tFEr of
i« s been gbtained subsequent to the offer

e, on 18.06.2021 oplf.akd hénce the ‘complainant is entitled for full
e *

ations, responsibilities, and

' Fﬁszm, or the rules and

agreement for s R:ER% ate specified therein.
Accordingly, th m ottee, as the allottee
wishes to mmd{%ﬁ the ﬁ@;?%ﬂoﬁﬁrﬂudice to any other

remedy available, to return the amount received by him in respect of
the unit with interest at such rate as may be prescribed.

This is without prejudice to any other remedy available to the allottee
including compensation for which allottee may file an application for
adjudging compensation with the adjudicating officer under section 71
read with section 31(1) of the Act of 2016.
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25. The authority hereby directs the promoter to return the amount

received by it i.e, Rs. 51,55,926/- with interest at the rate of iju.?n%
(the State Bank of India highest marginal cost of lending rate (MCLR)
applicable as on date +2%) as prescribed under rule 15 of the Hirgmna
Real Estate (Regulation and Development) Rules, 2017 from tljle date
of each payment till the actual date of refund of the amount witq:in the
timelines provided in rule 16 of the Haryana Rules 2017 ibid.

G.II Direct the respondent to pay ::umpensauun and litigation casts.

26. The complainant in the ! relief is seeking reliel w.rt

compensation. Hon'ble Stpreme; “ourtaf India in civil appeal nos.

ad asg | J' moters and Dwntopers

; /4 aamr&ampd 4111.2021), has held that
an allottee is an ed o cla satio & er sections 12, 14, 18
and section 19 which 1s )’mpﬁ\ aﬁjﬂdfcﬂting officer as per
section 71 and thé.quantum of cﬂmne ’éj"#lall be adjudged by the
1V _-.-: fue regdrd to the factors mentioned in

section 72. The adjudicating-officér-has exclusive jurisdiction to deal

with the compl m t_ﬁlpfiﬂun. Therefore, the
complainantis a vVisedto ng officer for seeking
the relief of :nmp&g;a&dr‘. "7 D r—\\ [H

Directions of the Authority:

27. Hence, the authority hereby passes this order and issue the following

directions under section 37 of the Act to ensure compliance of
obligations cast upon the promoters as per the functions entrusted to
the Authority under Section 34(f) of the Act of 2016,
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The respondent/promaoter is directed to refund the +nnunt
received by it i.e., Rs. 51,55,926/- from the compl ~along
with interest at the rate of 10.70% p.a. as prescribed under
rule 15 of the Haryana Real Estate (Regula and
Development) Rules, 2017 from the date of each rent till
the actual date of refund of the amount.

A period of 90 days is given to the respondent to with
the directions g{um% order and failing which legal
i B

HA RL RA
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