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BEFORE THE HARYANA REAL ESTATE REGULATO
AUTHORITY, GURUGRAM

Complaintno. :

Date of filing complaint;
First date ofhearingi
Date ofdecision:

Mrs. Kusumlata Kumar
R/o: - A-173, 2"d Floor, Defen
t70024

M/s Raheja Developers
Regd. Office at: W4D-
Avenue Cariappa M
770062

CORAM:

ORDER

1. The present complaint has been filed by the complainant/all

Section 31 ofthe Real Estate [Regulation and Development)

[in short, the Act) read with rule 28 of the Haryana

(Regulation and DevelopmentJ Rules,2017 (in short, the R

violation ofsection 11(4)(a) ofthe Act wherein it is inter alia

that the promoter shall be responsible for all o

bed
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responsibilities and functions under the provlsion ofthe Act or the rules

and regulations made there under or to the allottee as per the

agreement for sale executed inter se.

Unit and proiect related details

The particulars of unit details, sale consideration, the amount paid by

the complainant, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

Complaint No. 6298 of 2022

A.

2.

S. N. Particulars Details

1. Name ofthe project "Raheja's Maheshwara", township
Known as "Raheja Aranya City"
Sectors 11&14, Sohna Gurugram

2. Project area 9.23 acres

3. Nature ofthe project Residential Plotted Colony

4. DTCP license no. and

validity status

25 of 2012 art"a ZS.OS.ZOtZ u.liO
up to 28.03.2018

Name of licensee Ajit Kumar and 21 others

6. RERA Registered/ not
registered

Registered vide no.20 of 2A1,7 dated
06.07.2017

7. RERA registration valid up
to

5 Years form the date ol revised
environment clearance

8. Area registered 3.752 acres

9. Unit no. A-101, 1"tfloor, tower/block- B

(Page no. 35 ofthe complaintl
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10. Unit area admeasuring 1098.50 sq. ft.

(Page no.35 ofthe complaint)

11. Welcome Ietter 23.02.2016

(Page no. 30 of the complaint)

12. Date of execution of
agreement to sell

23.02.2076

(Page no. 33 of the complaint)

13. Possession clause 21. The Company shall endenvour to
complete the construction of the said
Apartment within Fov-Eight (48)
months plus/minus Twelve (72)
months grace periodfrom the date
of the execution of the Agreement
or Environment Clearance and
Forest Cleoronce, whichever is
later but subject to force majeure,
political disturbances,
circumstances cash fiow mismatch
and reasons bE/ond the control of
the Company. However, in case the

Company completes the construction
prior to the said period of 48 months
plus 72 months grace period the

Allottee shall not raise any objection
in tdking the possessiln ofter
payment of Gross Considerqtion and
other charges stipulqted hcreunder.

The Company on obtoining
certificate for occupation and use for
the building in which said Apartment
is situated, by the Competent

Authorities shall hand over the satd
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Apartment to the Allottea for his

occupation and use and subj?ct to the

Allottee having complied wilh all the

terms and conditions of the

Agreement to Sell. In the event of

failure ofAllottee to take ovar and/ or
occupy and use the said Apartment
provisionally and/ or finall! qllotted

within thirqt (30) days from the date
of intimation in writing by the

Company, then the same shall lie at
his risk and cost and Allottee shall be

liable to pay compensation @ k.8/-
per Sq. Ft of the tentative Grass Areo
per month plus applicable taxes, if
any, as holding charges Ior the entire
period of such de|ay...........

[Page no. 44 of the complaint].

1,4. Grace period As per clause 21 ofthe agreement to

sell, the possession of the allotted
unit was supposed to be offered

within a stipulated timeframe of 48

months plus/minus12 months
grace period of the date of
execution of the agreement or
environment clearance and forest
clearance, whichever is later. Since

in the present matter the BBA

incorporates unqualified reason for
grace period/extended period in the
possession clause. Accordingly, the

authority allows this grace period of
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12 months to the p
stage.

Due date of possession 23.02.2027

[Note: - 48 months
agreement i.e., 23.02.20
months grace period)

date of
+L2

Basic sale consideration as

per BBA at page no.

the complaint

Rs.24 ,27 ,685 / -

Total sale consid
per applicant
31.0 8.2018

ofthe co

1,1-s3t9 / -

complai
s.r7,37 ,009 /-
\s per appl dated

of the

Payment Plan

HAR
Iment Link Payment

Occupation certifi(

/Completion certificate

Offer of possession

Delay in handing over the
possession till date of this
order i.e., 27 .09.2022

I yearsT months and 4

15.

16.

1,7 .

18.

1.9.

20. Not received

2t. Not offered

22.

---]

_l
t'lan

no. 33 of
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Facts ofthe complaint

The complainant has made the following submissions: -

I. That the complainant was lured by the advertisem

respondent regarding its project named "Raheja Mahesh

Sector 11 & 14, Sohna, Gurugram and booked a unit

B101 in the said project vide buyer's agreement

23.09.20L6. She paid a sum of Rs.17,37,009/- in all

outstanding was left on t
II. That as per clause 21 ofthe agreement, the possession of

unit was to be handed over within 48 months along

months grace period. But the same has not been handed

date.

III. That after consistent follow ups ol;istent follow ups on email and telepho

got a mail from the respondent to deliver the unit by

2023. Thereafter, it stopped replying to their phone

emails. Therefore, she sent a notice dated 26.08.2022

developers at their three known addresses and the

delivered to it. However, no reply was received from it.

IV, That the project is not registered with RERA. Hence,

should be taken against it. Further, there is no activity goi

the project site and it is impossible for the respondent to

the unit by 2023.
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V. That based on the facts mentioned above, it can be ascertained

that the respondent has abandoned this project and left them and

other homebuyers in the lurch.

Reliefsought by the complainant:

The complainant has sought following relief(sl.

i. Direct the respondent to refund the amount paid by the

complainant along with prescribed rate of interest per annum

from the date of payment till realization.

The respondent/promoter put in appearance through its Advocate and

marked attendance on 14.12.2022, 07.04.2023, and 19.05.2023

respectively. Despite specific directions, it failed to comply with the

orders of the authority. It shows that the respondent was intentionally

delaying the procedure of the court by avoiding to file written reply

Therefore, in view of order dated 07.04.2023, the defence of the

respondent was struck off.

Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of these undisputed documents and subrrLissions

made by the complainant.

f urisdiction of the authority

The authority has complete territorial and subject matter jurisidiction

to adjudicate the present complaint for the reasons given below.

D.l Territorialiurisdiction

Complaint No. 6298 o,12022

c.

4.

5.

6.

D.

7.

Page 7 of 17
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8.

9.

Complaint No. 6298 of 202 2

10,

As per notification no. 7/92/2017-1TCP dated t4.72.201.7 issued by

Town and Country Planning Department, Haryana, the iurisdiction of

Haryana Real Estate Regulatory Authority, Gurugram shall be entire

Gurugram district for all purposes. ln the present case, the proiect in

question is situated within the planning area of Gurugram district.

Therefore, this authority has complete territorial jurisdiction to deal

with the present complaint.

D.ll Subiect-matteriurisdiction

Section 11(4)(al of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(,+J (aJ is

reproduced as hereunder:

Section 11

i4) The promoter sholl-

(a) be responsible for all obligotions, responsibilities ond functions
under the provisions of this Act or the rules and regulations made
thereunder or to the ollottees os per the agreementfor sole, or to the
association ofqllottees, os the case may be, till the conveyqnce of aL'
the apartments, plots or buildings, osthecase mqy be, to the ollottees,
or the common qreqs to the astociotion ofallottees or the competent:
authority, qs the cose mqy be;

Section 34-Functions of the Authority:

344 olthe Act provitles to ensure complionce ofthe obligotions cqst:
upon the promoters, the allottees qnd the reol estate ogents undet
this Act and the rules and regulqtions made thereunder.

So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding; non-

compliance of obligations by the promoter Ieaving aside compensation

Page B of 17
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which is to be decided by the adjudicating officer if pursued by the

complainant at a later stage.

11. Further, the authority has no hitch in proceeding with the complaint

and to grant a relief of refund in the present matter in view of the

judgement passed by the Hon'ble Apex Court in Newtech Promoters

and Developers Private Limited Vs State oI U,P, and Ors.202.l-2022

(1) RCR (Civil), 3 57 and reiterated in case of M/s Sana Realtors Private

Limited & other Vs Union of India & others SLP (Civil) No. 73005 of

2020 decided on 12.05,2022wherein it has been laid down as u nder:

"86. From the scheme of the Act of which o detqiled reference ha:;
been made and toking note ofpower ofadjudication delineated with
the regulatory authoriEt ond odjudicating officer, what finally cull:;
out is thot although the Act indicates the distinct expressions likcl
'refund', 'interest', 'penalty' and 'compensotion', a conjoint reoding qf
Sections 18 and 19 clearly monifests that when it comes to refund qt
the amount, qnd interest on the refund amount, or directing poymeni:
of interest for delayed delivery of possession, or penqlty and interest:
thereon, it is the regulatory authoriry which hos the power to
examine ond determine the outcome oIo complaint. At the some time,
when it comes to q question of seeking the relief of odjudginlt
compensotion and interest thereon under Sections 12, 14, 18 and 19,
the odjudicoting olficer exclusively has the power to determne,
keeping in view the collective reading ofSection 71 reod with Section
72 of the Act. if the odjudication under Sections 12, 14, 18 qnd 1tl
other than compensation os envisoged, if extended to thtl
adjudicating olficer qs proyed that, in our view, moy intend to expancl
the ambit and scope of the powers and functions ofthe adjudicqtin{l
olfcer under Section 71 and thot would be agoinst the mdndote o,f

the Act 2016."

12. Hence, in view of the authoritative pronouncement of the llon'ble

Supreme Court in the cases mentioned above, the authority has the

Page 9 of 17
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jurisdiction to entertain a complaint seeking refund of the amount and

interest on the refund amount.

Findings on the reliefsought by the complainant.
E. I Direct the respondent to refund the amount paid by the

complainant along with prescribed rate of interest per annum
from the date ofpaymenttill realization.

In the present complaint, the complainant intends to withdraw from the

project and is seeking return of the amount paid by her in respect of

subject unit along with interest at the prescribed rate as providecl under

section 18(1) of the Act. Sec. 18(1) of the Act is reproduced below for

ready reference.

"Section 1B: - Return of amount and compensqtion
1B(1). lf the promoter foils to complete or is unoble to give possession o)'
0n apartment, plot, or building.-
(a) in accordance with the terms of the agreement for sole or, as the cose

may be, duly completed by the date specified therein; or
(b) due to discontinuonce of his business as o developer on occount q'

suspension or revocation ofthe registration under this Act or for an)'
other reqson,

he shall be liqble on demand to the allottees, in case the ollottee'
\,,tishes to withdraw from the project without prejudice to ony other
remedy availoble, to return the amount received by him in respect:
olthat qpartment, plot, building, os the cose mqy be, with interest:
at such rste qs may be prescribed in this behalf including
compensation in the manner as provided under this Act:
Provided thot where an ollottee does not intend to withdraw from thc'
project, he sholl be paid, by the promoter, interest for every month q'
delay, till the honding over of the possession, at such rate as may b<'

presctibecl."

(Emphosis supplied)t
14. As per clause 21 of the agreement to sell provides for handing over of

possession and is reproduced below:

2L, The company shall endeovour to complete the constructior
of the soid apartment within Forty-Eight (48) months

Complaint No. 6298 of 2022

13.

Page 10 of 17
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plus/minus Twelve (72) months grdce period of the date of
execution of the agreement or environment clearance and
forest clearance, whichever is later but subject to force
majeure, politicql disturbances, circumstances cash flow,
mismatch and reason beyond the contol of the company.

However, in case the company completes the construction prior
to the sqid period of48 months plus 12 months grace period th(l
allottee shall not roised any objections in tqking the possession

ofter pqyment of Cross Considerotion and other charges:

stipulqted hereunder. The compony on obtqining certificate of
occupqtion ond use for the building in which said qpartment isl

situqted, by the competent outhorities shqll hqnd over the soial

apartmentto the qllotteeforhis occupotion and use and subjecl:

to the allottee hoving complied with all the terms and condition
of the agreement to seII......."

15. At the outset, it is relevant to comment on the preset possession clause

of the agreement wherein the possession has been subjected to

providing necessary infrastructure specially road, sewer & water in the

sector by the government, but subject to force majeure conditions or

any government/regulatory authority's action, inaction or omission

and reason beyond the control of the seller. The drafting of this clause

and incorporation of such conditions are not only vague and uncertain

but so heavily loaded in favour ofthe promoter and against the allottee

that even a single default by the allottee in making payment as per the

plan may make the possession clause irrelevant for the purpose of

allottee and the commitment date for handing over possession looses

its meaning. The incorporation of such a clause in the agreement to sell

by the promoter is just to evade the liabilify towards the timely dLelivery

of subject unit and to deprive the allottee of his right accruing after

Page 11 of 17
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16.

delay in possession. This is just to comment as to how the builder has

misused his dominant position and drafted such a mischievous clause

in the agreement and the allottee is left with no option but to sign on the

dotted lines.

Due date of handing over possession and admissibility ol' grace

period: As per clause 21 of the agreement to sell, the possession of the

allotted unit was supposed to be offered within a stipulated timeframe

of 48 months plus/minusl2 months grace period of the date ol

execution of the agreement or environment clearance and forest

clearance, whichever is later. Since in the present matter the BBA

incorporates unqualified reason for grace period/extended period in

the possession clause. Accordingly, the authority allows this; grace

period of 12 months to the promoter at this stage.

Admissibility of refund along with prescribed rate of interest: The

complainant is seeking refund the amount paid by her at the pre$cribed

rate of interest. However, the allottee intends to withdraw fr,cm the

project and is seeking refund ofthe amount paid by her in respect of the

subject unit with interest at prescribed rate as provided under rule 15

ofthe rules. Rule 15 has been reproduced as under:

Rule 15, Prescribed rote oJ interest- lProviso to section 72, section 78
and sub-section (4) and subsection (7) ofsection 791

@ For the purpose of proviso to section 12; section 18; ond s|tb-
sections (4) ond (7) of section 19, the "interest ot the rite
prescribecl" shall be the State Bank of India highest marginal ccst
oflending rote +20,4.:

PaEe 12 of 17
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18.

19.

HARERA
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Provided thot in cqse the State Bank of lndio marginol cost of
lending rate (MCLR) is not in use, it shall be replaced by such
benchmork lending rates which the Stote Bank of lndio may lix
from time to time for lending to the general public.

The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India i.e.,

httns://sbi.co.in, the marsinal cost of lendina rate fin short. MCLRI as

on date i.e., 79.05.2023 is 8.70%o. Accordingly, the prescribed rate of

interest will be marginal cost of lending rate +2%o i.e. , LO,7Oo/o.

20. On consideration ofthe circumstances, the documents, submissions and

based on the findings of the authority regarding contraventions as per

provisions of rule 28(1), the authority is satisfied that the respondent

is in contravention of the provisions of the Act. By virtue of clausie 21 of

the agreement to sell executed between the parties on 23.02.20L6, the

possession of the subject unit was to be delivered within a period of 48

months from the date of execution of buyer's agreement which comes

out to be 23.02.2020. As far as grace period is concerned, the :;ame is

allowed for the reasons quoted above. Therefore, the due,late of

handing over of possession is 23.02.2021,.

21. Keeping in view the fact that the allottee/complainant wilihes to

withdraw from the project and demanding return of the amount

Page 13 of 17
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received by the promoter in respect of the unit with interest on failure

ofthe promoter to complete or inability to give possession ofthe plot in

accordance with the terms of agreement for sale or duly completed by

the date specified therein. The matter is covered under section 1g[1] of

the ACt of 2016.

22. The due date of possession as per agreement for sale as mentioned in

the table above is

4 days on the date of filing of the complaint. The authority has lurther,

observes that even after a passage of more than 1.7 years till date

neither the construction is complete nor the offer of possession of the

allotted unit has been made to the allottee by the respondent/promoter.

The authority is ofthe view that the allottee cannot be expected to wait

endlessly for taking possession of the unit which is allotted to it and for

which they have paid a considerable amount of money towards the sale

consideration. It is also pertinent to mention that complainant has paid

almost 55% of total consideration till 2017. Further, the authority

observes that there is no document place on record from which it can

be ascertained that whether the respondent has applied for occupation

certificate/part occupation certificate or what is the status of

construction of the project. In view of the above-mentioned fact, the

allottees intend to withdraw from the project and is well within the

right to do the same in view ofsection 18( 1) ofthe Act, 2016.

PaEe |4 of 17
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23. Moreover, the occupation certificate/completion certificate of the

project where the unit is situated has still not been obtained by the

respondent/promoter. The authority is of the view that the allottees

cannot be expected to wait endlessly for taking possession of the

allotted unit and for which he has paid a considerable amount towards

the sale consideration and as observed by Hon'ble Supreme Court of

India in Ireo Grace Realtech PvL Ltd, Vs, Abhishek Khanna & Ors.,

civil appeal no. 5785 of 2019, decided on 11.07.2021

".... The occupotion certificate is not ovailoble even as on dote, which
cleorly amounts to deficiency of service. The ollottees cannot be'

mode to wait indeJinitely for possession ofthe apartments ollotteal
to them, nor con they be bound to toke the opqrtments in Phase 1

of the proj ect.......".

24. The judgement of the Hon'ble Supreme Court of India in the cases o/

Newtech Promoters and Developers Private Limited Vs State of U.P,

and Ors. (supra) reiterated in case of M/s Sana Realtors lrrivate

Limited & other Vs Union oI India & others SLP (Civil) No. 73005 of

2020 decided on L2.05.2022. itwas observed

25. The unquolifed right of the qllottee to seek refund referred Under
Section 18(1)(q) and Section 19(4) ofthe Act is notdependent on ony
contingencies or stipulations thereof. lt oppeqrs thot the legislature
has consciously provided this right of refund on demand os on

unconditionql absolute right to the alloftee, if the promoter foils to
give possession of the qpartment, plot or building within the time
stipuloted under the terms of the agreement regardless ofunforeseen
events or stoy orders of the Court/Tribunol, which is in either woy not
attributoble to the qllottee/home buyer, the promoter is under on

obligation to refund the amount on demand with interest at the rate
prescribed by the Stqte Government including compensotion in the
monner provided under the Act with the proviso thot if the allottee

Complaint No. 6298 of 2022
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does not wish to withdrqw from the project, he sholl be entitled for
interestfor the period ofdelay till honding over possession qtthe rate
prescribed."

25. The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 201,6, or the rules and

regulations made thereunder or to the allottee as per agreement lbr sale

under section 11(a)(a). The promoter has failed to complete or is

unable to give possession of the unit in accordance with the terms of

agreement for sale or duly completed by the date specified therein.

Accordingly, the promoter is liable to the allottee, as she wishes to

withdraw from the project, without prejudice to any other remedy

available, to return the amount received by him in respect of the unit

with interest at such rate as may be prescribed.

26. Accordingly, the non-compliance of the mandate contained in section

11(4) (a) read with section 18(1.1 of the Act on the part ofthe respondent

is established. As such, the complainant is entitled to refund of the

entire amount paid by him at the prescribed rate of interest i.e., @

70.70o/o p.a. [the State Bank of India highest marginal cost of lending

rate (MCLR) applicable as on date +20/o) as prescribed under rule 15 of

the Haryana Real Estate (Regulation and Development) Rules,2017

from the date of each payment till the actual date of refund of the

amount within the timelines provided in rule 16 of the Haryana Rules

20L7 ibid.

Directions of the authority

Page 16 of 17
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27. Hence, the authority hereby passes this order and issues the

directions under section 37 of the Act to ensure

obligations cast upon the promoter as per the function entru

authority under section 34(0:

The respondent/promoter is directed to refund the

Rs.L7,37,009 /- received by it from the complainant al

interest at the rate of

the Harvana Real Esta

2 017 from the d

the deposi

A period of

directions

would follow.

28. Complaint stands

29, File be consigned to registry.

Dated: 19.05.20 'ra

T

,"r
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