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AUTHORITY, GURUGRAM

BEFORE THE HARYANA REAL ESTATE nzuum'rrnv

} .
: | 1169 0f2021 |

Complaint no. |
First date of hearing: ' 31.03.2021 |
Date of Decision:  26.05.2023 |
Rupan Ahluwalia |
R/0O: H.no. D-393, Defence Colony,
New Delhi-110024 Complainant
Versus '
1 Ireo Grace Realtech Private Limited
Registered Office: - C-4, 1# Floor, Ma]ﬁya Nagar,
New Delhi-110017
Z. India Infoline Housing Finance Limited
Office: Plot no. 98, Udyog Vihar, Phase IV, Sector-18,
Gurgaon, Haryana- 122016 Respondents
CORAM: I |
Shri Sanjeev Ku mar Argra Member —|
' APPEARANCE: | | ]
Shri Gaurav Bhardwaj Advocate for the complainant
Shri M.K Dang . Advocate for the respondent no. 1
None Advoeate for the respondent no. 2

ORDER

L. The present complaint dated 05032021 has been filed by the
complainant/allottee under section 31 of the Real Estate (Regulation and
Development) Act, 2016 (in short, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in short,
the Rules) for violation of section 11(4)(a) of the Act wherein it is inter

alia prescribed that the promoter shall be responsible for all abligations,
responsibilities and functions under the provision of the Act ar the rules

I
Page 1 of 26



HARERA
 GURUGRAM Complaint Na. 11+f:ﬁ31

and regulations made thereunder or to the allottee as per thejagreement
for sale executed inter se.

A. Unit and project related details

2. The particulars of unit details, sale consideration, the amount paid by the
complainant, date of proposed handing over the possession, delay period,

if any, have been detailed in the following tabular form:

S. No.| Heads Information
1. | Project name and location | “The Corridors” at sector &7
-' H‘fillﬁngaun Haryana
3 Licensed area ! ﬁiﬂﬂﬁliﬁ acres !
Nature of the project _ .;* L E}mup Housing Colony :
DTCP license no. ~ .~ . 05 of 2013 dated 21.02. 2013
License valid upw' > 20002 zun '
Licensee .- M/s Precision Realtors Pyt #l:d and 5
im\ others
5. RERA registered fhﬁﬁrégris&reﬂ Hﬂiﬁem{t f
Registered 1u 3 phases
'ﬁ"l:lg S?B’nl' 2017 dated
 07.12.2017(Phase 1)
¥ 3 ) | Vide 377 of 2017 dated 07.12.2017
HARERA '
Vide 379 uﬁiﬂi-? dated 07.12.2017
(Phase 3) |
Validity 30.06.2020 (for phase 1 and 2)
31,12.2023 (for phase 3) |
6. | Unitno. 4D2,4TH Floor, A7 Tower |
(page no. 29 of complaint) |
7. | Unit measuring 1920.22 sq. ft. "
(page no. 29 of complaint)
8. Date of approval of building plan | 23.07.2013 II

Lgv!nf!ﬁ



HARERA
& GURUGRAM

Complaint No, 1169,/2021

(annexure R36 on page no. ¥9 of
reply)

. Date of allotment

07.08.2013
{annexure R-Z on page no. 37 of reply)

10. Date of environment clearance

12.12.2013
(annexure R-37 on page no. B3 of
reply)

11. |Date of execution of builder
buyer's agreement

2507.2014
(page no. 26 of complaint)

12. | Date of i:ripartll:e agreement _

F'. I
-{git
- LI

2 iﬁiu 2015

'fﬁige no. 87 of complaint)

13. | Date of fire scheme approval

b
"

f 1 12014

(annexure R-38 on page no. 94 of

i e _ A x
14, [ Due date of delivery.of passession | 23.01.2017 ;
f ™ {mlculate‘u from the date nf*pprwal
nﬂ:ruﬂding plans)

Naote: Grace Period is not alI*wed.

15. Possession clause

13. Pﬂﬁsﬁﬂgﬁ and Holding Charges

Suhiﬁtt W0 force majeure, @s defined
‘herein . and Further subjett to the

Pﬁlt-h‘ﬁne having complied all its

Ll A ‘

tgatinn.s under the 5 ang
%_}idﬁl—:hs of this Agreement and no

aving &Fﬂul'lmnder any ions o
this Agreement but not limited to the
timely payment of all dues and charges
mcluding the total sale consideration
registration chares, stamp duty and
other charges and also subfect to th

allottee having complied all th
formalities or documentation a:
prescribed by the com ; th

company proposes to effer th
possession of the said apartment to th
allottee within a period of 42 month
from the date of approval building
plans and/or fulfillment the
preconditions i imposed
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thereunder(Commitment Period). The
Allottee  further  agrees  and
understands that the company shal
additionally be entitled to & period o
180 days (Grace Period), after the
expiry of the said commitment period
to allow for unforeseen deldys beyond
the reasonable control of thé Company

(Emphasis supplied)

16.

Reminders for payment

I.'.:_.

E'nr 'Elfth Instalment: U'q.lﬂ 2015,

-mﬂm&
~ IFor Sikth Ihstalment: nﬁmzma,

. mm,zaia 23.03.2016

For Third Instalment: 13.04.2014,
04.05.2014, Final notice: 18.02.2015,
23022015

vﬁﬁ-‘.l’nurl;h Instalment: 22.02.2015,
Ms 2015

10.02.2016
For Seventh Instalment:
07.01.2016,. = 10022016  (part
payment made) |

|
For Eight Instalment; 29,02.2016,

b% lnﬂnlmnnt. Eﬁwjﬂ 16,

- '

17. | Cancellation In:1:":~=.-tﬁ_E .

'f]in!ga no. 104 af com plaint}

18. | Total consideration- "RS. 2,15,64,269)-

! |as per payment plan on page no. 62 ol
complaint] .
19. | Totalamount paid by the Rs. 37,21,564/- I
complainant [as per receipts annexed on jagu no.
13-14 of complaint] .

20. | Occupation certificate 31.05.2019 |
(annexure R-41 on page no. *'EI of
reply)

21. | Offer of possession Not offered but cancelled

Page 40f 26
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B. Facts of the complaint

The complainant has submitted as under:

3. That believing the false assurances and misleading representations of the
respondent/builder, the complainant booked an apamnen‘.:Fn the said
project of the respondent/builder by filling a hnnldngul letter on
14.03.2013 for a total sale consideration of Rs. 2,1 5,64,269/- and paid an
amount of Rs. 18,00,000/-,

4. That the complainant many times requested the promaoter to éxecute the
builder buyer agreement or anym:nh er agreement as l:iﬂidare there
was no binding agreement which was executed between the parties, The
complainant communicated wlth 'tha---'mwndentfpramntqr through
numerous emails, bt aflin vain,

5. That further once the complainant had signeﬂ the letter of beoking and
made the payment towards booking amaunt as:well as the next payment
due on them, the  complainant = then approached the
respnndentg‘prnmu‘ur and further asked them for issuing allotment
letter and signing of the buyer's agreement as the complainant has to
avail the loan facility on the said property. Despite the filling of the
booking application and making the timely, payment of Rs, 18, 00,000/
and Rs 19, 21,564/~  respectively; the complainant was ﬁven false
promises on account of issuance ofthe allotment letter and signing of the
buyer's agreement. It was only on 07.08.2013 after a rigorous follow up
of complainant with the respondent/promoter that they had issued
allotment offer letter,

6. That3 copies of apartment buyer's agreement were sent vide letter dated
20.12.2013 and the same was requested to get signed and returned as
soon as possible. But thereafter a letter dated 24.12.2013 was %nt by the
respondent/promoter wherein it was mentioned that the dpartment
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buyer's agreement sent to the complainant carries a formatting

deficiency which was detected during proof reading and thus requested
the complalnant not to sign them and suggested that alternatively they

are managing to send fresh set of apartment buyer's agreement.

That in the absence of the pre requite documentation from the
respondent/promoter the complainant could only apply for the said
home loan on the said property in the manth of April 2015 ag even after
applying for the loan the complainant had to run from pillar t Ipust in the
office of the promoter in order tﬁ_gﬂ;gdummmmﬁun compiete for the
purpose to get the loan san ﬂlué&ﬁﬁﬂ: HFL. That a tripartite ement
dated 27.10.2015 was emuted"bgﬁum complainant, promoter and
IIFL. Despite such all odds.and that looking up to the credentials of the
complainant the/ IIFL wa§ pledsed to' sanction a loan for
Rs. 2 crores vide eonfirming majl dated 01.09.2015. Although the actual
amount so sanctiohed was of Rs. 1,53,00,000/- vide letter dated
29.10.2015. The loar was sanctioned, and the disbursal request form was
applied for the release.of ﬁmﬁuﬁﬁshiﬁﬁiﬁ:ﬁﬂf—

That as the project was mnﬁmuﬂ}faﬂﬂnﬁ delayed and there is no sign
of its completion ;}i:v_m in ne;tr;by {L;rul;etﬂméi despite the facts that
respondent/pro m‘i;l’.‘te;"ﬁas. w?tﬂﬁnéaﬁf'faﬂnﬁ.'ltept on demanding the
pending payments due from the customers and to the utmost surprise
where respondent/promoter was at default in getting the project
delayed, contrary it was respondent/promoter who in turn was charging
hefty amounts of interest on any of the delayed payments made by the
customers. While enquiring about the fate of the project, complainant
heard and read some negative news regarding the said project of
respondent/promoter and on dated 17.02.2016 received an émail from
respondent/promater whereby they showed their concerns !{h the said

Lﬂgeﬁ af 26
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10.

HARERA

news regarding the delay of the said project and to safeguard themselves,
respondent/promoter in a very clever move shifted the onus of getting
the project delayed on to the parliamentary decision on RERA, which was
pending for the approval for quite a long time and the
respondent/promoter in order to cover up their shortfalls, put all the
garb on the said regulation and painted it as real cause of such delay.

That on going through the said news and getting no satisfactory response
from them, complainant felt that they has cheated the mmpia.lnant and
has grabbed the hard-earned fumi:lis'af complainant without Ln].r proper

documentation and as the complaimant or any person with common

no future prospects. And even after ﬂm«dem;,r, respondent/pramoter was
still demanding the -_-]':iﬁg’men t$ from complaitvant on regular basis and
religiously fﬂllﬂ-.r-ta_ln'g" up the payment to be made. Also the project of
respondent/promoter was actually represented as a soft launch sale only
without necessary @nd statutory documents getting ready and sharing
incomplete information with their clienits which is illegal, and this is for
this reason only that the respondent/promoter has opted for the period
of 42 months from the date of such approval to initiate project and
afterwards a graceiperiud of 6 months in order to complete project and
or in order to offer the allotee the benefits of delayed penalty,

That after waiting for almost 4 years from the date of booking of the said
apartment, the complainant started losing the patience and thus
complainant requested respondent/promoter to make transfer the funds
to next better property option but respondent/promoter denied that the
same cannot be done on lame excuses made and further threatened the
complainant that in case of cancellation of the booking the same shall be
liable for heavy deductions. At this when the complainant wanted to exit

Page 7 of 26
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11.

12.

13
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the said project the respondent/promoter diligently kept on demanding
the amount of funds, that as per the mail sent by responden promoter
on 09.08.2017 instead of taking the complainant in confidence the
respondent/promoter rather was more interested in rting the
payment dues as per the schedule
That to the surprise of the complainant in response of her various mails
regarding the exit plan or transfer of the amount so paid to some other
project managed by them, in between the complainant on dg.lu.zﬂl?,
sent an email to the respon dent/promoter showing his wish !tn visit the
site. But to the bitter and sj;l;ﬁ:}lﬁif_iﬁkurprlse of the complainant, the
G
respondent/promoter on 18.10.2017, sent an email mentiunipg that the
said booked unit of the complainant stands cancelled in their record.
That in reply to thé above said email the demplainant sent mails on
01.11.2017 and on "fﬁ_,'il 1.2017 to the respondent/promater, asking for
the basis of the said cancellation and the account summary. The
complainant showed his concern that in the-event of such cancellation
why the IIFL was notinfornied, and-why the money so advanced by the
IIFL or even by the mmpllainﬂ].it herselfwas not returned.
That thereafter the camplainanthas sent various emails requesting the
respondent/promoter to return the money and provide statement of
accounts. Due to non- payment to HFL, the account of the complainant
has been turned NPA on 04.02,2019. The respondent/promater was to
return the money in 2017 itself when they unilaterally cancelled the
apartment of the complainant as per the tripartite agreement but have
illegally withheld the amount. The IIFL is now demanding a sum of
Rs.67,61,158/- including principal and other charges, if the m:ﬁey would
have been returned timely then the other interest and penal charges

L,ga Bofl6
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14,

15,

16.

HARERA

would not have been levied, which the respondent/promotet is liable to

pay.
That the present complaint has been filed under Section 31 read with

Section 18(1) in order to seek refund of the principal amount paid by the
complainant along with interest at the rate prescribed as per RERA, 2016
and HRERA Rules, 2017 from the date of receipt of payment till the date
of refund, along with compensation for the mental stress and torture as
well as financial and physical loss suffered by the complainant due to the
fraudulent acts of the respunda}tﬂﬂi T

Relief sought by the mmplai;mm;
The complainant has sought fl;:’l}bﬂdbj}_‘&liﬂ[-ﬁj:

(i) Direct the rﬁé_ﬁﬂpﬂent}ﬁﬁl‘r’rﬁﬁr tﬂuﬁu‘hd the I:ntal_i amount of
complainant Which is Rs. 3?,2'-::1,5-64} it#jr_n@;;mplainanhi’ along with
the interest ;al: the prescribed rate from the date of receipt of each
instalment u'F-piii}r:i'he nt till the date of refund.

(ii) Direct the respandent ne..2 to recover the loan amount from the
respondent no. 1 keeping in view the tripartite agréement and
issue NOC to the complainant rtgirdi‘ng no liability of theirs
towards the respondent no. 2.

(iil) Direct the raspendent/promoter that compliant has been harassed
mentally, ph}-f.sicail;f and financially by them thus they are liable to
pay compensation along with interest @ 18% p.a.

On the date of hearing, the authority explained to the
respondent/promoter about the contraventions as alleged to have been
committed in relation to section 11(4) (a) of the Act to plead guilty or not
to plead guilty. .

Reply by the respondent no. 1.

Page 9 of 26
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17,

18.
19,

20,

21

22.

23.

24,
Z5.

26.

HARERA

The respondent/promoter has contested the complaint on the following

grounds: -

That the complaint is neither maintainable nor tenable and isliable to be
out-rightly dismissed. The Apartment Buyer’s Agreement was executed
between the complainant and respondent no. 1 prior to the epactment of
the Real Estate (Regulation and Development) Act 2016 and the
provisions laid down in the said Act cannot be applied retrospectively.

That there is no cause of action tofile the present complaint.
That the present complaint Iﬂ;l_:l:_ég__i;;iilﬁpﬁrted by a proper affidavit and it
is liable to be dismissed on th.i&!ﬁﬁ!‘!‘gxuu nd alone.
That the complainant has not ﬁlqd the premt complaint in the proper

format as per the Hﬂ{?&l‘la Real Estate ['Re;ul’ntlun and Development)
Rules, 2017. | ¢ | |

That the complainant has no locus standi to flﬁarl;he present complaint.
That the mmplainﬂiﬁim&t‘nppﬁd from ﬂﬁngfﬁaa present complaint by his
own acts, conduct, nmﬁﬂbnﬁ, admissions, pﬂql.ﬂescenca and laches.

That this Hon'ble ﬁuthhﬂ‘ty iﬂnqrnnt havé the jurisdiction to try and
decide the present complaint.

That the present complaintis barred by limitation.

That the complaintismot maintainable for the reason that the agreement
contains an arhirr'ﬂtﬁ.;.-ﬂ clause which refers to the dispute resolution
mechanism to be adopted by the parties in the event of any dispute Le,
clause 35 of buyers agreement.

That the complainant has not approached this authority with clean hands
and have intentionally suppressed and concealed the material facts. The
present complaint has been filed maliciously with an ulterior motive and

it is nothing but a sheer abuse of the process of law. The trueland correct

facts are as follows: L
ge 10 of 26
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27. That the complainant, along-with co-applicant Sh. Kamal Ahldwalia after

checking the veracity of the project namely, “The Corridors’, §ector 674,
Gurugram had applied for allotment of an apartment vide her booking
application form dated 22.03.2013.
Z8. That based on the said application, respondent no, 1 vide its allotment
offer letter dated 07.08.2013 allotted to the complainant apzlrr_rnent no.
CD-A7-04-402 having tentative super area of 1920.22 sq. ft. for a total
sale consideration of Rs 2,1564,269/-. When the complainant had
booked the unit with respnndm nﬂ i the Real Estate (Regulation and

cannot be applied retro Epettw;‘.'hﬁ, -.

29. That respondent no. 1 raised ’pﬂ}hﬁwmmds from the complainant in
accordance with the agreed terms and conditions of the allotment as well
as of the payment plan‘and the complainant made some payments in time
and then started delaying and committing defaults. The respondent no. 1
had raised the second installment demand. on 14.04.2013 for the net

payable amount of Rs.19,21,564 /- Hewever, the complainant made the
payment towards the second-installment unl_yr after issuance of reminder
dated 14.05.2013."

30. That respondent nio. 1 had sent the apartment Hu}rer s agreement to the
complainant vide |EttEFs dated 31.01.2014and 12.03.2014. However, the
complainant signed the same on 25.07.2014 only after reminders dated
£8.05.2014 and 17.07.2014 were sent by respondent no. 1, Vide payment
request dated 18.03.2014, respondent no. 1 raised the third Installment
demand for a net payable amount of Rs. 28,79,883/-. However, the
complainant failed to remit the due amount despite reminders dated
13.04.2014 and 04.05.2014 and final notices dated 18.02.2015 and
23.02.2015.

|
|
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1

32

i3

34,

35.

36.

HARERA

That respondent no. 1 had raised the fourth installment demand on
27.01.2015 for the net payable amount of Rs. 57,37,457 /- HE

complainant failed to remit the demanded amount despite reminders
dated 22.02.2015 and 24.03.2015 and the same was adjusted in the next
installment demand as arrears.

wever, the

That vide payment demand dated 10.09.2015, respondent po. 1 raised
the payment demand towards the fifth installment for net payable
amount of Rs. 82,87,030.11. However, the complainant yet a@in failed to
remit the demanded amount. dﬂﬁpttﬂ reminders dated 07, ]]bEﬂIS and

12.11.2015 and the same wasatmlm{lin the next installment demand as

i
Arrears. | |

That on account of phuﬂt}l # Fmﬁ%"ﬁue ‘ebmplainant had availed loan
facility from India I,hf-'ﬂline Housing Finance Limited (hereinafter referred
to as IIFL) and acﬁni‘ﬂl;nglj.r a tripartite agreebmt dated 29.10.2015 was
entered into het'.l.vhﬁ'l the parties to the cﬂmﬂia,in;vnth IFL.
That vide payment.demand dated 02.11.2015, respondent no. 1 raised
the payment demand towards the sixth instaliment for net payable
amount of Rs. 1,08,36,602/- However, the complainant failed to remit
the demanded ameunt despite’ reminders dated 07.01.2016 &
10.02.2016 and the same was ﬁdj’ﬁst&d in the next installment demand as
arrears. |
That vide payment demand dated 01.12.2015, respondent ho. 1 raised
the payment demand towards the seventh instaliment for net payable
amount of Rs. 1,28,63,251.39. However, the complainant remitted only
part-payment despite reminders dated 07.01.2016 & 10.02.2016.
That vide payment demand dated 03.02.2016, respondent po. 1 raised
the payment demand towards the eighth installment for het payable
amount of Rs. 64,59,745.99. However, the complainant faileditu remit the

Page 12 of 26
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37,

i8.

39,

HARERA

|
demanded amount despite reminders dated 29.02.2016, 14.03.2016 and

23.03.2016 the same was adjusted in the next installment demand as
arrears.

That vide payment demand dated 01.03.2016, respondent no. 1 raised
the payment demand towards the ninth installment for net payable
amount of Rs. 83,43,270.59. However, the complainant failed to remit the
demanded amount despite reminders dated 28.03.2016 and 19.04.2016
the same was adjusted in the next installment demand as arrears.

That respondent no. 1 vide demand dated 14.02.2017 sent the tenth

YAl
installment for the net payahla : of Rs. 94,96,460/-. Hirwever the

|-"I|_

complainant failed to remit the dﬂﬂ' amount.

That the respondent no.2 vide its email dated 17.08. Eﬂl'} intimated
respondent no.1 that the complainant had defaulted in repayment of
monthly loan ingtaliments despite repeated requests and that the
complainant had bﬁi!n; classified as Hﬂr’nli-'-'PE:_'lfuﬁﬁing Asset. Respondent
no.2 further intimated that as per the terms and conditions of the
tripartite agreement dated 29.10.2015, respondent no.2 had revoked the
same. Accordingly due to failure. L}i’ the m{:umplainant to make timely
payment of installments within thelagreed time schedule which was the
very essence of the allotment, respondent 1o.1 was left with no other
option to cancel the allotment of the unit in-accordance with the clause 7
read with clause 11 of the booking application form. The same was duly
intimated to the complainant and the same is very much hur%ne out from
the several communications attached by the complainant along with
complaint filed by her. Therefore, the complainant is now left with no

right, title or interest in the previously allotted unit to her as the same
stands cancelled.

Page 13 of 26
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—r L

40. That the complainant is a real estate investor who had booked the unit in

41.

question with a view to earn quick profit in a short period. Hgwever, her
calculations went wrong on account of slump in the real estate market
and complainant did not possess sufficient funds to honour her
commitments. The complainant was never ready and willing to abide by
her contractual obligations and she also did not have the req+|site funds
to honour her commitments. |

That according to clause 43 of schedule- | of the booking appiil:atlun form
and clause 13.3 of the buyer's agmﬂﬂent respondent no. 1 '.Las to offer
the possession to the cnmplai;mi ﬁ,ithin a period of 42 mc*‘lths + 180
days grace period from the ﬂal:epf appfb\'al of the building phns and /or
fulfilment of the p{%wndiﬁun:ﬁ impesed thereunder. Fl.p-thermure
complainant had undertaken in clause 44 af Schedule- 1 of the booking
application form :Ijnfl\flﬁ_fc'._lause 13_.-5__%@-3‘[!3@-&’&_ buyer's agreement for
an extended delay ﬁtigiud of 12 months from. the date of expiry of the
grace period. Fromthe aforesaid terms of the booking application form
and buyer's agreement, it is evident that the time was to be computed
from the date of receipt of. all requisite approvals. Even otherwise
construction f:nulﬂ not be raised in the absence of the necessa ry
approvals. It has been specified in sub- clause Ifh-'] of clause 17 of the
memo of approval of building plan-dated 23,07,2013 of the sald project
that the clearance Issued by the Ministry of Environment and Forest,
Government of India has to be obtained before starting the cénstruction
of the project The environment clearance for construction of the said
project was granted on 12.12.2013. Furthermore, in clause 39 of part-A
of the environment clearance dated 12.12.2013 it was stated that fire
safety plan duly was to be duly approved by the fire depam'éent hefore
the start of any construction work at site. The fire scheme a;:pruual was

I
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42,

43.

HARERA

=rew £ L 8 B S ey

granted on 27.11.2014 and the time period for offering the rnss&s&iun,
according to the agreed terms of the booking applicatiod form and
buyer's agreement, would have expired only on 27,11,2019, There could
not be any delay till 27.11.2019,
That despite failure of the complainant to adhere to her fontractual

obligations of making payments, respondent no. 1 has completed the
construction of the tower in which the unit previously allatted to the
complainant was located. Moreover, respondent no. 1 had applied for the
grant of occupation certificate uﬁ.‘lt‘ applicat’inn dated 06.07.2017. The
occupation certificate was grauhzd to respondent no. 1 on ;-1 05.2019.
Moreover, respondent no.1 has a]teqfdy repaid a sum of Rs.5 ?.:Eﬂ.ﬂﬂﬂ /- to
respondent no.2 and now: 0 amount whatsoever on any! account is
refundable to the ﬁ:gjjlplﬁlnanlﬁnﬂ the present complaint ha_jL been filed
with totally mala fide motives in order to' blackmail, pregsurize and
harass the respond Ehl:‘nql

That the fact -:fl:heliri.ét:th is that the complainant is a real estate investor
who had booked the.apartment in-qlestion for earning quick profit.
However, on account of the Elll;tup in the real estate sector, her
calculations went wrong. The only intention of the complainant is to keep
respondentno. 1 eﬁtangledin Fal-se, baseless and untenable Iiﬁgatinn. The
complaint being ab abuse ofthe processof law is liable to be dismissed.

44. Copies of all the relevant documents have been filed and plilted on the
i

E.

record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of these undisputed documents and subnmission made

by the parties.

Jurisdiction of the authority

45. The respondent/promoter has raised objection regarding jLI:di{:‘tiun of

authority to entertain the present complaint and the said obj

on stands
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rejected. The authority has complete territorial and sub matter

jurisdiction to adjudicate the present complaint for the reasons given

below:

E.1  Territorial jurisdiction

46. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issugd by Town
and Country Planning Department, the jurisdiction of | Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for all
purpose with offices situated in Gurugram. In the present case.lthe project
in question is situated within the flanning area of Gurugram District,
Therefore, this authority has complete territorial jurisdl:tinzrdeai with

the present complaint. |

E.Il  Subject ma;t‘uﬁprisajrg_t_mii;‘.-' % |
47. Section 11(4)(a) of the Act, 2016 provides that the pmmu{ar shall be
responsible to the allotiee as per agreement fur-’sj:l& Section|11(4)(a] is
reproduced as hereunder;
Section 11(4)(a)

Be respansible for altabligations;responsibliities and functions under
the provisions of this Act ortherulesanid regulations made thereunder
or to the allottees.as per the ag salegor to the associgtion
of allottees, as the case may be till the peyance af all the
apartments, plots or bulldings, as'the case may ba to the allotress, or
the common areas to the gssogiotion of aliottees ar the competent
authority, asthe case may be; " l

Section 34-Functions of the Authority:

34{f) of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees ond the real estate agents under this
Act and the rules and regulations made thereunder,

48, So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non<compliance

of obligations by the promoter leaving aside compensation which is to be
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decided by the adjudicating officer if pursued by the complainant ata later

stage.
49, Further, the authority has no hitch in proceeding with the complaint and
to grant a relief of refund in the present matter in view of thj]udgem ent

passed by the Hon'ble Apex Court in Newtech ters and
Developers Private Limited Vs State of U.P. and Ors. 20 -1-2922{ 1}
RCR(C)357 and reiterated in case of M/s Sana Realtars Private
Limited & other Vs Union of India & others SLP (Civil) Na. 13005 of
2020 decided on Ilﬂi?ﬂﬂl’whgﬁtq it has been laid down as under:

been made and taking nete of power ofadjudication delineated with
the regulatory authtrity and adjudicating officer, what finally culls
out is that although the Act indicates the distinct expressions ;‘f.‘:r
‘refund’, ‘in t} ‘penaltyand compensation’, aconjoint reading of
Sections 18 and:19 clearly monifests that when.it comes to refund of
the amount, gn@interest on the refund.gmount, O directing payment
of interest for delayed delivery of passession, orpenalty and intq'm
thereon, it i§ the regulatory duthority ‘which has the power to
examine and détermine the gutcameof agomplaint At the same .tﬁne,
when it comés to, a question of seeking the relief of adjudging
compensation m&fmlt theréon under Sections 12, 14, 18 and 15,
the adjudicating ‘efficer gxclusively has the power to determine,
keeping in view the collective reading of Section 71 read with Section
72 of the Act. if the adjudicartentfider Sections 12, 14, 18 and 19
other thon Fompensation 6y envisaged, if extended to the
adjudicating gfffcer as prayed thak in our view, may intend to expand
the ambit and scope of the powers and functions of the adjudicating
afficer under,Section 71 and that would be against the mandate of
the Act 2016

"86. From the scheme of rﬁ:ﬂ‘m;;ﬁwmcﬁ a detailed mfmmiﬂs

50. Hence, in view of the authoritative pronouncement of the Hon'ble
Supreme Court in the cases mentioned above, the authority has the

jurisdiction to entertain a complaint seeking refund of the amount and

interest on the refund amount.

F. Findings on the objections raised by the respondent no. 1,

F. | Objection regarding jurisdiction of the complaint w.r.t the apartment
buyer’s agreement executed prior to coming into force of the Act.
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51. The respondent/promoter submitted that the complaint is neither

52,

maintainable nor tenable and is liable to be outrightly dismlfsed as the
buyers agreement was executed between the complainant and the
respondent prior to the enactment of the Act and the provision of the said
Act cannot be applied retrospectively.
The authority is of the view that the provisions of the Act are quasi

retroactive to some extent in operation and will be applicable to the
agreements for sale entered into even prior to coming into operation of
the Act where the transaction are still in the process of com lletion. The

Act nowhere provides, nﬂr:ﬁgﬁf@lﬁ:ﬁsu construed, that all previous

agreements would be re-written .gﬁsi‘*‘ coming into force of the Act
Therefore, the prnvisibnﬁ'ﬁftﬁ@lﬂ'&:- m_ngg'ngreement havé to be read
and interpreted harm gniously. However, if the Act has provided for
dealing with certain Specific provisions/situation in a specific/particular
manner, then that &rjfi!u'atiun would be dealt with in accordange with the
Act and the rules after the date of coming into force of the Act and the
rules. The numerous'provisions. of the Aet save the provisions of the
agreements made between ’ﬂig.huxmand sellers. The said tontention
has been upheld in the landmark judgment ‘of Neelkamal Realtors
Suburban Pvt. Ltd. Vs. 001 and others. (W.P 2737 of 2017) decided on
06.12.2017 which providesas under: |

"113.  Under the provisions of Section 18 the delay in handing over the
possession would be counted from the date mentioned in the
agreement for sale entered into by the promoter and the allotode prior
to its registration under RERA. Under the provisions of RERA, the
promoter Is given a facility to revise the date of completion of praject
and declare the same under Section 4. The RERA does not contemplate
rewriting of contract between the flat purchaser and the prométer

122 We hove already discussed that above stated provisions af the RERA are
not retrospective in nature. They may to some extent be having o
retroactive or quasi retroactive effect but then on that gro the
validity of the provisions of RERA cannot be chall The
Parliament is competent enough to legislate law having retr '
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23.

54.

F.ll
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or retroactive gffect. A law can be even framed to affect subgisting /
existing contractual rights between the parties in the larger public
interest. Wedo not have any doubt in our mind that the RERA been
framed in the larger public interest ofter a thorough st and
discussion made at the highest level by the Standing Comm and
Select Committee, which submitted its detailed reports”

Further, in appeal no. 173 of 2019 titled as Magic Eye DewfoTr Pvt. Ltd.
Vs. Ishwer Singh Dahiya, in order dated 17.12.2019 the H
Estate Appellate Tribunal has observed-

“34. Thus, keeping in view our aforesoid discussion, we are of the dered
opinion that the prnuismns q," I':he Act are quasi retroactive to some
gxtent rn uperumrn :md'

ryana Real

in the ﬂﬁ':r,.-"dehver}' af NOSSEEsIoN '. per HH.' terms and conditions of
the agreement for sale \the, pilotteg sholl be entitled | to the

interest/delayead m;[ Mtﬁwmmnabla rate ofinterest
as provided /n m 5 of the rides and. one sided, unfair and
unreasonable rate of mmn manﬂwm;' in the agreement for
sale is J'I-ub.feu b ignored.”

The agreements are Sag:rusan:i-save and except far the pmvi%inns which
have been abrogated'by the Actitself Furthier, it i noted that the builder-
buyer agreements '{_;.m_,rg-_!_:mj_en ‘executed in the manner thatgfhere is no
scope left to the allottee to negotiate any ofthe clauses contained therein.
Therefore, the authority is-of the view-that the charges payable under
various heads shall bé payable as per the agreed terms and conditions of
the agreement Euljiec"f to the condition that the same are in accordance
with  the plal:_l;sfperrrﬂﬁiunﬁ approved by the = respective
depa runems,.fcumpétent authorities and are not in contravehtion of any
other Act, rules and regulations made thereunder a+:l are not
unreasonable or exorbitant in nature. Hence, in the light of above-
mentioned reasons, the contention of the respondent w.r,t.-jurisdictlun
stands rejected.

Objection regarding complainant is in breach of application form
for non-invocation of arbitration
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55. The respondent/promoter submitted that the complaigt is not

maintainable for the reason that the application form cantains an
arbitration clause which refers to the dispute resolution mechanism to be
adopted by the parties in the event of any dispute and same Is
reproduced below for the ready reference:

"35. Dispute Resolution by Arbitration
"All or any disputes arising out or touching upon in relation to the af
this Agreement or Its termination including the interpretation and validity
of the terms thereof and the respective rights and obligations of the parties
shall be settled amicably by mutual discussions failing which the sa
be settled through reference to o sole Arbitrator to be appoin
resolution of the Board of ﬂarﬂ:i'm'rﬂj";h Company, whose decision

have no objection to the appol mm{: ofsuch sole Arbitrator eved |f the
person so appointed, is an employee or ddigcate of the Com or is
otherwise canrreqfe.ﬂ.tﬂrtﬁﬁ ﬁlmpnqj‘ ard the Aihhﬂ& hereby a

independence mr Impnmﬂm;y of the said sole Arbitrator to cond
arbitration. The erbitration, praceedings - shall Ge governed
Arbitration nn&, Coneiliation Act, 1996 or any 'statutory amendments/
modifications thqn-!n and shall be held at the Company’s offices i.?‘ at a
location dﬁfgnﬂwdhywﬂwdsmaﬂrﬁmrm Gurgaon. The langdage of
the arbitration prm‘ﬂfdfﬁasm the. Awani:hﬂﬂbe in English. The mhpuny
and the allottee will sharé r.'mj’gﬁ uﬁha&rmmr in aqual'pm]mrt*

56. The authority is ? the ﬂ'pmi'bﬂ' t@f‘tﬁe jurisdiction of l;hej authority
cannot be fettered by ‘the existence of an arbitration cla\ise in the
application form as lt may be noted-that section 79 of the Act bars the
jurisdiction of civil courts about any matter which falls +'Ith:'n the
purview of this authority, or the Real Estate Appellate Tril::-una‘ Thus, the
intention to render such disputes as non-arbitrable seems te be clear.
Also, section 88 of the Act says that the provisions of this Act shall be in
addition to and not in derogation of the provisions of any other law for
the time being in force. Further, the authority puts reliance on catena of
judgments of the Hon'ble Supreme Court, particularly in National Seeds
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57.

Corporation Limited v. M. Madhusudhan Reddy & Anr., (2012) 2 SCC
506, wherein it has been held that the remedies provided lunder the

Consumer Protection Act are in addition to and not in derogation of the
other laws in force, consequently the authority would not bé bound to
refer parties to arbitration even if the agreement between the parties had
an arbitration clause.

Further, in Aftab Singh and ors. v. Emaar MGF Land and ors.,
Consumer case no. 701 of 2015 decided on 13.07.2017. the National
Consumer Disputes Redressal Commission, New Delhi (NCDRC) has held

Bl

that the arbitration clause in égreemenrs between the complainants and
SRR

builder could not circumscribe the jurisdiction of a consymer. The

relevant paras are reproduced below: |

49, Support to the above view is also lent by Section 79 of the ntly
enacted Real Estate (Regulation and Development) Act, 2016 {for shart "the
Real Estate Act"). Section 79 of the said Act reads as follows:- |
“79. Bar of jurisdiction - No civil court shall have jurisdiction
entertaln any suit or proceeding in respect of any matter wm.z
the Authority or the adjudicating officer or the Appella .
Tribunal is empowered by or under this Act to determine and né
injunction shall be granted by any court or other authority in
respect of any action taken or to be taken In pursuonce of any
power conferred by or under this Act."
It can thus, be seen that the said provision expressly ousts the jurisdiction of
the Civil Court in respect of any matter which the Real Estate Regulatory
Authority, established under Sub-section (1) of Section 20 ar the
Adjudicating Officer, appointed under Sub-section (1) of Section 71 or the
Real Estate Appellant Tribunal established under Section 43 of the Real
Estate Act, Is empowered to determine. Hence, in view of the binding dictum
of the Hon'Me Supreme Cowrt in A Awvaswarmy (supra) the
matters/disputes, which the Authorities under the Real Estate Art are
empowered to decide, are non-arbitrable, notwithstanding an Arbitration
Agreement between the parties to such matters, which, to a large extent, are
similar to the disputes falling for resolution under the Consumer Act.

56. Consequently, we unhesitatingly reject the arguments on behalfiof the
Builder and hold that an Arbitration Clause in the afore-stated Mnd of
Agreements between the Complainants and the Builder cannat circunscribe
the jurisdiction ofa Consumer Fora, notwithstonding the amendments made
to Section 8 of the Arbitration Act.”
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58.

59.

HARERA

While considering the issue of maintainability of a complaint before a
consumer forum/commission in the fact of an existing arbitration clause
in the application form, the Hon'ble Supreme Court in case titled as M/s
Emaar MGF Land Ltd. V. Aftab Singh in revision petition no. 2629-
30/2018 incivil appeal no. 23512-23513 of 2017 decided on
10.12.2018 has upheld the aforesaid judgement of NCDRC and as
provided in Article 141 of the Constitution of India, the law declared by

the Supreme Court shall be binding on all courts within the territory of
India and accordingly, the authc_:-rig_/ is bound by the aforesaid view. The
relevant para of the judge@'n_ght ‘Pﬁssed by the Supreme Court is

s e

i L

reproduced below: |

'25. This Court in the series of judgments as noticed above consi the
provisiens of Consumer Protection Act, 1986 as well as Arbitration Act 1996
and laid down that complaint under Consumer Protection Act g a
special remedy, despite there being an arbitration agree the
proceedings before Consumer Forum have to go on and no error itted
by Consumer Forum on rejecting the application. There is reason for not
interjecting proceedings under Consumer Pratection Act on the strengeh an
arbitration agreement by Act, 1996, The remedy under Consumer Profection
Act is a remedy provided to a consumer when there is o defect in any.goods
or services. The compluint means any allegation in writing madé by o
complainant has also been explained in Section 2(¢c) of the Act. The

under the Consumer Protection Act is confined to complaint hy consumer as
defined under the Act for defect or deficiencies caused by a service provider,
the cheap and u quick remedy has been provided to the consumer which is
the object and purpose of the Act as noticed above.”

Therefore, in view of the above judgements and considering the
provisions of the Act the authority is of the view that complaingnt is well
within right to seek a special remedy available in a beneficial ﬁr:l: such as
the Consumer Protection Act and RERA Act, 2016 instead of geing in for
an arbitration. Hence, we have no hesitation in holding that thlq;ﬂuthurlty
has the requisite jurisdiction to entertain the complaint ami that the
dispute does not require to be referred to arbitration necessa ly. In the
light of the above-mentioned reasons, the authority is of the view that the

objection of the respondent/promoter stands rejected.
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G.

60,

61.

62.

Findings regarding relief sought by the complainant.

(i) Direct the respondent/promoter to refund the total amount of

complainant which is Rs. 37,21,564 /- to complainant along with

the interest at the prescribed rate from the date of ipt of
each instalment of payment till the date of refund.

(ii) Directthe respondentno. 2 to recover the loan ammu*: from the
respondent no. 1 keeping in view the tripartite agre1ment and
Issue NOC to the complainant regarding no liability of theirs
towards the respondent no. 2. |

N

The complainant-allottee I:ruuipeﬁ é_;fgiidnnl:iaj apartment in f.he project
of the respondent/promoter naméd-aﬁ "Corridors” situated atisector 67-
A, Gurgaon, Haryana for a total sale consideration of Rs. 2,15,64,269 /-,
The allotment of the anit was made on 07.08.2013. Moreover, ihe builder
buyer agreement was executed between the parties on 25.07.2014.

As per the payment plan the respondent/promoter smrti:d raising
payments from the complainant but _i-l:!‘iiﬂ?-' defaulted to make the
payments. The complainant-allottee'in total has made a payment of Rs.
37,21,564/-. The respondent/promoter vide letter dated 13.04.2014
raised the demand towards third instalment and due to non-payment
from the complainant it sent reminders on 04.05.2014 and 18.05.2015
and thereafter varigiis instalments for payments were raised but the
complainant failed to pay the same. Further the respondent sent final
notice dated 19.04.2016. Thereafter the respondent cangelled the
allotment the unit vide email dated 18.10.2017. The eccupation
certificate of the tower where the allotted unit is situated has been
received on 31.05.2019.

The respondent-builder took a plea that after the cancellation of allotted

unit on 18.10.2017, the complainant filed the present cun!:p!aint on
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05.03.2021 e, after more than 3 years and thus, is barred by the

limitation. The authority observes that the cancellation was done on

18.10.2017 and the period for filing complaint was expired on
18.10.2020 further the complainant is also entitled for a grace period of
6 months which expired on 18.04.2021, 50, the complaint is well within

its period. The promoter was required to refund the balance amount as

per applicable cancellation clause of the buyer's agreement. The balance
amount has not been refunded which is a subsisting obligation of the
promoter as per the booking &p?ﬂtﬂﬁﬂn form as well as hullﬂer buyer
agreement. The respon l:'lenhbuﬁa; itnust have refunded the balance
amount after making reduction qf ti';e chz:ges On failure of the promoter
to refund the amount the mtﬁﬁﬂsjr ‘ﬂ+:ﬂ=’~ m'qsmered upiniu‘l that the
promoter should hﬁﬂt réfund the balahce a amﬁm after dadun:ing 10% of
the sale co niEdereﬂ:;l@h.-

The Hon'ble Apex Court of land in cases of Maula Bux Vs. Union of India,
(1970) 1 SCR 928 and Sirdar K.B. Ram Chandra Raj Urs Vs, Sarah C.
Urs, (2016) 4 SCC iﬁﬁ.'.héI&Wﬂﬁﬂrﬁa"nf the amount in case of
breach of contract must be reasonable and if forfeiture is in the nature of
penalty, then provision of the s&:tﬁ:u; 74 of thﬂ. Contract Act, 1872 are
attracted and the ﬁ%rt"i‘ S0 Eﬂfﬁlﬂ'ﬂg‘rm[lﬂ phvf: actual damage.

Even keeping in view, the principle laid down by the Hon'ble Apex Court
of the land, the Haryana Real Estate Regulatory Authority :Gurugram
(Forfeiture of earnest money by the builder] Regulations, Eﬂiﬂ, framed

regulation 11 provided as under- |
|

"AMOUNT OF EARNEST MONEY |

Scenario prior to the Real Estate {Regulations and Development) Act, 2016 was
different. Frauds were carried out without any fear as there was no law Jor the
same but now, in view of the above facts and taking into consideration the
fudgements of Hon'ble National Consumer Disputes Redressal Commissign and
the Hon'ble Supreme Court of India, the authority is of the view that the forfeiture
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amount of the earnest money shall not exceed more than 10% the
consideration amount of the real estate (.e. apartment/plot/bullding as the case
may be in all cases where the canceliation of the flat/unit/plat is made by the
builder in a unilateral manner or the buyer intends to withdraw ffom the project
and any agreement containing any clause contrary to the aforesaid regulations
shall be void and not binding on the buyer"

65. Keeping in view the aforesaid legal provisions, the respondentjpromoter
is directed to refund the deposited amount i.e, Rs. 37,21,564/- after
deducting 10% of the basic sale price of the unit within a period of 90
days from the date of this order ah:rng with interest @ 10.70% p.a. on the
refundable amount from the date of cancellatlnn le, 18.10. Illl? till the

date of its payment. el S I

-l-l:'

(iii) Direct the respundnntﬁwumgter that complainant P:ax been

harassed mm}tall}r, phﬁmﬂygnd ﬂltanda]]}* by them thus they
are liable to puy compensation along with interest @ I,B% p.a.

66. The cumplalnanﬁ I'Jnf‘ the aforesaid relief h' seeking ri_elief w.r.t
compensation. Huri‘ﬁe'&upre me Court of Indiain civil appeal nos. 6745-
6749 of 2021 titled as M/s Newtech Promoters and Developers Pvt.
Ltd. V/s State of UP & Ors. (Decided on'11.11.2021), has held that an
allottee is ennt]edgumimm r:npﬁergmun undg sections 12, 14, 18 and
section 19 which iﬁu’b&‘:demdﬂd‘hym ﬂjﬁd:taﬂng officer as per section
71 and the quantum of compensation shall be adjudged by the
adjudicating officer héving due regard to the factors mentioned in section
72. The adjudicating officer has exclusive jurisdiction to dealt with the
complaints in respect of compensation. Therefore, the complainant is
advised to approach the adjudicating officer for seeking l:h}. relief of
compensation.

H. Directions of the authority |
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67. Hence, the authority hereby passes this order and issues l:hlfulluwing

directions under section 37 of the Act to ensure compliance of dbligations
cast upon the promoter as per the function entrusted to the authority

under section 34(f):

i & The respondent /promoter is directed to refund the deposited
amount of Rs. 37,21,564/- after deducting 10% of thelbasic sale
price of the unit along with interest @ 10.70% pa. on the
refundable amount from the date of cancellation i.e, 18.10.2017 till
the date of its payment.’ ,,~,:¢ 7

ii.  The respondent/promoteris further directed that the nrstanding
loan amount patd ,h_'rthegﬂr@;mnl institution be refun

concerned ﬁl}nm':lnl 1nattgjiiun.

ii.  The balance' dmeunt with the respondant builder after paying to
the financial institution be refunded to the complainant.,
|

ed to the

iv. A period uﬁ_ﬁ_ﬁf days is given to the #gipnndent;pminuter to
comply with the directions given in'thi¢ order and failing which
legal consequences wuuﬂhﬂﬂw .

68, Complaint stands ésgo&ed of.
69. File be consigned tothe registry.

/

njeev Kumar h.rura]
Member

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 26.05.2023
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