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(Advocates)

Respondent

.DRDER

The present complaint has been filed by the complainant/allottees

under section 31 of the Real Estate (Regulation and Development)

Act, 2016 (in short, the Act) read with rule 28 of the Haryana Real

Estate (Regulation and Development) Rules, 2017 (in short, the

Rules) for violation of section 11(4)(a) of the Act wherein it is inter

alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provisions of

the Act or the rules and regulations made there under or to the

allottees as per the agreement for sale executed inter se.
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Unit and project related details

The particulars of the project, the details of sale consideration, the
amount paid by the complainant, date of proposed handing over the

possession and delay period, if any, have been detailed in the

following tabular form:
Heads Information
1. | Project name and “Tranquil Heights Ph.-1" at Sector
location 82A, Gurgaon, Haryana.
Project area %

3. | Nature of the project i‘
4. DTCP License

= Q’E y Eui dated 24.03.2011 valid
A .liﬁlﬁ 23032019
5. | Name of the ]i@g&" ee” | | M/s Stanway Developers Pvt.

/&' /" “SliLimited & 3 others
6. | RERA Regmtg;qdf not Heglstered u:d& no. 359 of 2017
registered | _Afdated 117. 12.2017 for area
| i admeasuri 226@6 293 sqm. Valid

‘\3\%; ﬂui?tuiBDﬂilg
L | |3704 thé;kA

“I’_LLA_'. _..v’ :H.'___-

8. | Unitarea admeasﬁ’rﬁigm 158?1 sq 'ft. (Super area)

9. | Date of builder buyer 31T2ﬂ16 (page 18 of
agreement AT complaint)
10. | Due date DM%Q&O‘ [ B

11. | Possessionclause | [ | 13«5&5*51}:115 FOR POSSESSION OF
7 || THESAID APARTMENT

The Developer based on its present
plans and estimates and subject to all
just exceptions, contemplates to
complete construction of the said
building/said Apartment within a
period of 48 (Forty Eight) months
from the date of execution of this
Agreement unless there shall be delay
or there shall be failure due to reasons
mentioned in other Clauses 14 to 17 &

Page 2 0f 13




E]

HARERA
GURUGRAM

Complaint No. 6941 of 2022

37 or due to failure of Allottee(s) to pay
in time the price of the said apartment
along with all other charges and dues
in accordance with the schedule of
payments given in Annexure -1 or as per
the demands raised by the developer
from time to time oy any failure on the
part of the Allottee(s) to abide by any of
the terms or conditions off this
agreement. Emphasis supplied

Facts of the cumplai_,ﬂ%ﬁ &

12. | Total sale consideration | Rs.1,13,42,812/-.
13. | Amount paid by th& ’Rg. 27,87 721/-.
complainant GRS \ﬂ
14. | Occupation certificate ' "ﬁbtamed
| 15. | Offer GprSSESSian" V| EE?Fémd
EE A

_-4-'. \
r ?"“ -;J ‘ic\

The complainant’ @sfmade‘ﬁw“fallnwmg submlssmns in the
complaint: | &

a. That, after gﬂing-s thruugh the advemsemem published by

respondent 11:{' e: %ev&ipdpef% J apd as per the
brnchure{prnsp}&cms &?dépﬁ.u‘%ﬁ complainants booked

a flat no.3704, 2- BHWamﬁg%ug‘g’naifea of 1635 Sq. ft. in the

respondent’s lﬁ s;%uated on 37t floor,
tower no. A?:hi’m no ﬁv(}ﬁ[] A3704-Phase-1,
Sector-82A, Gu rﬁ_g}"arﬁ g__Idle their application dated 09.11.2013.

The said project was to be developed by the respondent on the

land measuring 11.218 acres situated in the revenue estate of
Village Sikohpur, District Gurugram for which, respondent has
obtained License No.22 dated 24.03.2011 from the Director
General, Town and Country Planning, Govt. of Haryana,
Chandigarh.
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b. That, as per the demand of respondent, our client paid an

amount of Rs.27,87,721/- from time to time and respondent
executed the buyer’s agreement dated 03.11.2016 that too
after lot of follow-ups by the complainants and after payment of
Rs.19,69,000/- to the respondent by them.

c. That the complainants had been depositing the periodic
instalments regularly as per the demand of respondent last
being paid on 08.11.2016 for Rs.40,000/- despite the fact that
there was no progress on thJprﬁ]ect development front. The
buyer agreement was éj;%j}y“ﬁne sided in favour of the
respondent and d&e@;ﬁ& hhﬁﬂlg“Jalsed Tgpeated objections by
the cnmp]alnar},&‘m ;evg!;rl'clagses uf the buyer’s agreement,
the respundant— ["a"{led to improve upun the objectionable
clauses of the -buj'ers agreement and he. mmplamants were
forced to sign Ehp huyer’s agre&mem Befure signing the buyer’s
agreement, I:hey evm:i rEtuStEd the rr.‘spnndent through
personal meetings in Its af&ﬁce anti emren Wrmng through e-mails
for cancellation of the sald ﬂat and to refund the deposited
amount but t# ‘%spnﬁd@i agmecltﬁ reﬁlnd the same, as a
result of which the complainantswere foreed to sign the buyer's
agreement due to ha"viﬁ'g alféad_? paid a significant amount of
Rs.19.69 Lacs to the respondent.

d. That, after signing the buyer's agreement, the complainants had
been visiting respondent’s office to know the status of
development of the said project, but the complainants were not
informed by the respondent about the correct and actual status

of the project. The Complainants having lost patience and also
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having lost faith in the respondent, had been requesting the

respondents several times from 2017 till date in writing as well
as through several personal visits to respondent’s office for
refund of their deposited amounts along-with interest but
respondent failed to refund the same. It is also pertinent to
mention here that the said project is reported to have been

dropped and the validity of License has also expired.

e. That, when nothing fruitful came out, the complainants through

¢ bearing ref. no. MISC/RST/LN

e T

P

ﬁ?nst upon respondent, vide

his counsel served a legaﬂ_ﬁ ti
dated 26.07.2022 throqﬁi%
which the respnnd_eﬁi_@alsggalgﬁ;upﬁﬁ'130 refund the amount of
Rs.27,87,721/- unmed‘[atggz;-.dﬁxﬁut fail along with 24% rate of
interest from ;thé date ‘of deposit \of. amounts by the

il

complainants, The legal notice deemed to be served upon
respondent, astﬁgjﬁtxfsff?n}ﬁ amount has been refunded by it nor

any reply thereof<". . -'J
LW |

f. Thatthe respondeﬁf‘;ﬁ?ﬁi‘;ﬁiﬁ;ﬂ#ﬁElévelup the project and
has abandun%%:i the PTD]'FG_E\ }ancij even there is no sign of
construction a%cﬁ no goq;ﬁmimn ‘has been carried out by
respondent from several years and there'is no chance that the
respondents may complete the project in nearby future. The
complainants have had abided by all the terms and conditions
of the buyer’s agreement and have already paid Rs.27,87,721 /-
out of total sale consideration against the unit. However, the
respondent in all aspects has breached the conditions of the
buyer's agreement and there incapability to complete the

project is crystal clear as the project has been delayed almost
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more than three years and the project is still very far from its

completion.

g. That the respondent has committed grave deficiency in services
by not handing over the possession of the unit to the
complainants as was promised at the time of sale of the said
Unit, which amounts to unfair trade practice which is immoral
and illegal. The respondent has also criminally misappropriated
the money paid by the camplainants as sale consideration of the

said unit. It has also aqteg-lzﬁatldulently and arbitrarily by
REZET T

inducing them to buy.r the
frivolous promlses rep ééh_tatmns
a},]ﬁi }%" y i .

Relief sought by tﬂ&%lﬁplainanﬁ i

&31 the basis of its false and

The cumplamant#sﬁ §nught fulchWHIg rehefﬁs}-: |

i. Direct the res@und:enrtu refund the Entd'& amount paid by the
complainant a!ung w:th prescrlbed rate of interest from the
date of respectwe__- ,tlgﬁ@mt_s ~till i its_4ctual realisation in

' I RN
accordance with the pr‘&ﬁsinﬁs-nﬁthe Act.

- -lf'

Venket Rao but _faileq ta_ ﬁlle aqy wrlntlen-l repl}f, despite giving a
number of opportunities and imposing costs: So, in such a situation
the authority was left with no alternative but to struck off the

defence of the respondent for not filing the reply.

Copies of all the relevant documents have been filed and placed on
record. Their authenticity is not in dispute. Hence, the complaint
can be decided on the basis of those undisputed documents and
submissions oral as well as written (filed by the complainant) made
by the parties.
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E. Jurisdiction of the authority:

7

The authority observes that it has territorial as well as subject
matter jurisdiction to adjudicate the present complaint for the

reasons given below.

E.1 Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued

by Town and Country Planmng Department the jurisdiction of Real

r-'-r*.r"-
N 5

jurugram shall be entire Gurugram

- _._.-r'!

Estate Regulatory Authuritjf;"

f’_

District for all purpose ‘vg;l:h &'&? ﬂ:uated in Gurugram. In the
A YA

present case, the pru;&ct in qﬂeéﬁnqiﬁrs;tug;ed within the planning

area of Gurugranvclrstrict Thérefﬂre, thls authurlty has complete

territorial ]unsdlf% tﬂ dﬁ:ﬂl [’"nth the p(esent eu_mpiamr_

m , .- |I [F Th -

E.1l Subject magter }urlﬁdib’tmn i .,;*_.'

Section 11(4)(a) of th@h@dl@mmgmat the promoter shall
REV 7
be responsible to the all&ﬁ?&s—aﬁepef'agreement for sale. Section

11(4)(a) is reprn% gsgi g@dgl': ih-{- _-..f;‘-.

Section 11(42(::)

Be responsible for all ubhganans, responsibilities and functions under
the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to the
association of allottees, as the case may be, till the conveyance of all
the apartments, plots or buildings, as the case may be, to the allottees,
or the common areas to the association of allottees or the competent
authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under
this Act and the rules and regulations made thereunder.
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10. So, in view of the provisions of the Act quoted above, the authority

has complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside
compensation which is to be decided by the adjudicating officer if

pursued by the complainants at a later stage.

11. Further, the authority has no hitch in proceeding with the

complaint and to grant a religfﬁf_-,;;ffund in the present matter in
Pl

U.P.and Ors.” SCC
d 1—-

= L.ﬂmr- \
it has been laid d ’&?,s und&fﬂ y &5.:7.,. \

“86. Frfut&e schef@ ofilthe Act of | ﬁcﬁ a detailed

reference "ha b_eeﬂ made nd tn)gmg ote lof power of
adjudtc % in ced with the reguld purhanty and
adjudica cer, what ﬁna!&f culls’otit is' that although

the Act md:sc-*é ‘the distinct &rﬁmﬁmns like ‘refund’,
‘interest’, ‘pen u& eusagfnn ‘@ conjoint reading

of Sections 18 and‘*%ha” manifests that when it comes
to refund of the umnunt, and interest on the refund amount,

or n‘:re E&;‘ﬁ delivery of
passess: n, it is the
regu!amry aurhanqr which aﬁhe power to examine and
determitte_th, au.:’;:a}m ofa c&mp!amt. At the same time,

when it mmss 'to 'a \question |of. seeking the relief of
adjudging compensation and interest thereon under
Sections 12, 14, 18 and 19, the adjudicating officer
exclusively has the power to determine, keeping in view the
collective reading of Section 71 read with Section 72 of the
Act. if the adjudication under Sections 12, 14, 18 and 19
other than compensation as envisaged, if extended to the
adjudicating officer as prayed that, in our view, may intend
to expand the ambit and scope of the powers and functions
of the adjudicating officer under Section 71 and that would
be against the mandate of the Act 2016.”

G. Findings on the relief sought by the complainants:
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G.1 Direct the respondent to refund the paid entire amount paid

12.

by the complainants.

The complainants booked a unit bearing no. 3704, admeasuring
1580 sq. ft in the above-mentioned project of respondent and the
same led to execution of buyers' agreement on 03.11.2016. They
paid a sum of Rs. 27,87,721/- to the respondent against the total
sale consideration of Rs. 1,13,42812/- but due to
misrepresentations w.r.t. the project, they did not pay the
remaining amount and are seakipg.remnd of the paid-up amount

GRRSZ e

besides interest from the res o]

reproduced below for reaglyr

“Section 18: -*Retumwfaﬁuqmcnnd mmpensanan
18(1). If thE Etﬁ complete or'is unable to give
passessmq g parrmenk. pfofp or bmfdmg

(a)in ac l;te with the terms, af the agrfemenr for sale
or, a& Hje case may be, duirfy cbmpl‘gted by the date
spec:ﬂe thereingor = || | :

(b)due td&t;rdyﬁnuanae aﬁi'.'rs busmes;usﬂ developer on
account f suspension or rev‘acaﬁon g,ﬁthf registration
under this Ac {;rj{or unyathér redason,

he shall be Hﬂ{l%h emnnd td"ﬂﬁ pf tees, in case the

allottee wishes to, tfre project, without

prejudice to any ﬂQ%E?“remedyﬁﬂn'ubie to return the
amount receive ,ﬁ cgén ect of thaf apartment,
plot, bm.l’ mﬁa‘est at such
rate as " be pre;sﬂcﬁb ‘?h s ﬁeha'!f including
compensation in the manner-as prnwdaﬂ underithis Act:

Provided ' that | wheré an 'allottee. doés hot intend to
withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the handing
over of the possession, at such rate as may be prescribed.”

(Emphasis supplied)

13. Clause 13 of the buyer’'s agreement dated 03.11.2016 provides for

schedule for possession of unit in question and is reproduced below

for the reference:

13. SCHEDULE FOR POSSESSION OF THE SAID
APARTMENT
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The Developer based on its present plans and estimates and
subject to all just exceptions, contemplates to complete
construction of the said building/said Apartment within a
period of 48 (Forty Eight) months from the date of
execution of this Agreement unless there shall be delay or
there shall be failure due to reasons mentioned in other
Clauses 14 to 17 & 37 or due to failure of Allottee(s) to pay
in time the price of the said apartment along with all other
charges and dues in accordance with the schedule of
payments given in Annexure -1 or as per the demands raised
by the developer from time to time oy any failure on the part
of the Allottee(s) to abide by any of the terms or conditions
off this agreement. Emphasis supplied

Entitlement of the cumplalnanls for refund: The respondent has

proposed to hand over the p ; n of the apartment within a

period of 48 months fr ecutmn of builder buyer’s

{ fli'\* i
agreement. The hu1lde;:~.’b}u§e‘---”? mam*was executed inter se
parties on 03.11 ZO;G‘;nd tl‘reré‘fﬁﬁ the' cgue date of possession

comes out to be 03:&’]}2020 N =

.8 g-’ .I - | | =
| ] .-' |

It is not disputed tﬁat the cumplamarnts are allottees of the
respondent having’bean allotted aunit nn 3‘?{34 admeasuring 1580
sq. ft. of the project knqwh as"Franquﬂ Hg;g}:ts Phase [, Sector 82A,
Gurugram for a total sale tﬁnsﬁe‘iat;;%rnf Rs. 1,13,42,812/-. The
respondent durmg I;Ee pﬁqc@ﬁn@ha@aﬁm&&d that the project
could not be delivfe[_ed due tf: vaffnus reasans and it has filed a
proposal for deirt;@;t:{a;lbn of the prptect in questmn As of now,
there is no progress of project at the site, Thus, the complainants
are right in withdrawing from the project and seeking refund of the
paid-up amount besides interest as the promoter has failed to raise
construction as per the schedule of construction despite demands

being raised from them and the project being abandoned.

Further in the judgement of the Hon'ble Supreme Court of India in

the cases of Newtech Promoters and Developers Private Limited
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Vs State of U.P. and Ors. (supra) reiterated in case of M/s Sana
Realtors Private Limited & other Vs Union of India & others SLP
(Civil) No. 13005 of 2020 decided on 12.05.2022, observed as

under:

"25. The unqualified right of the allottee to seek refund
referred Under Section 18(1)(a) and Section 19(4) of
the Act is not dependent on any contingencies or
stipulations thereof. It appears that the legislature has
consciously provided this right of refund on demand as
an unconditional absolute right to the allottee, if the
promoter fails to give pa?sg_gs,smn of the apartment, plot
or building within che tipulated under the terms
of the agreement regardless of unforeseen events or
stay orders of the : &af which is in either
way not atmbumjﬂe ' P;g allotteg/home buyer, the
promoter istinder un'dg o torefund the amount
on demand. W?.’ufnter at th?mre prescribed by the
State Government mafuding ‘conmipensation in the
manner Empded under the Act with theprovisa that if
the aﬂatfeq does not wish to-withdraw from the
project, he shall be eqnﬁﬂd for ml;ere.s‘t fer the period
of delgy" t.-l{ handing over pasgsm&n at the rate
prescribed.” |
The promoter is rES'panmble for all obhgaﬁuns responsibilities, and

functions under the prﬂ;ﬁ‘lsiﬂqs nf’thﬁ,g}cbﬂf 2016, or the rules and
regulations made thereundef“m*w thlé' allottee as per agreement for
sale under sectioﬁﬂ*t{i]fﬁj q%tfle het liEhe prqmnter has failed to
complete or unat;le_jsq gwe éuééer;&iqn of the unit in accordance
with the terms of agreement for sale'or duly.completed by the date
specified therein. Accordingly, the promoter is liable to the allottee,
as they wish to withdraw from the project, without prejudice to any
other remedy available, to return the amount received by them in

respect of the unit with interest at such rate as may be prescribed.

Admissibility of refund along with prescribed rate of interest:
Section 18 of the Act read with rule 15 of the rules provide that in
case the allottee intends to withdraw from the project, the
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respondent shall refund of the amount paid by the allottee in
respect of the subject unit with interest at prescribed rate as
provided under rule 15 of the rules. Rule 15 has been reproduced

as under:

“Rule 15. Prescribed rate of interest- [Proviso to
section 12, section 18 and sub-section (4) and
subsection (7) of section 19]

(1)  For the purpose of proviso to section 12; section 18;
and sub-sections (4) and (7) of section 19, the “interest at
the rate prescribed” shall be the State Bank of India
highest marginal msbaf Ignﬂugg rate +2%.:

Provided that in case thes nk of India marginal cost
) s use, it shall be replaced by
 which the State Bank of
India may ﬁx j;am temq{th;me for J'endmg to the general
public.” .

The legislature in i!ﬂ%ﬂﬁ’l&ﬁ(} Wdinale legislation under

the provision of r 1&5 of the rules, has det&rmmed the prescribed

rate of mterest.{ The rate” of- mteres‘.t su determmed by the
legislature, is reaﬁouablﬂ %ld“if tbe §a!d;nﬂé is E)llnwed to award

the interest, it will e&su@nmfnrrﬁ pral:ttae in ail the cases.

H"“—-.J-—:—- -
Consequentl}r. as per %ﬂf} ﬂze tate Bank of India i.e.,
he marginal cost of le chg rate (in short, MCLR)
as on date i.e, 2 A b‘arqin‘g]y. the prescribed

rate of interest }vﬂiu T_, al BDSt uf landlng rate +2% i.e,
10.70%. =, AV

The authority hereby directs the promoter to return the amount
received by him i.e, Rs. 27,87,721/- with interest at the rate of
10.70% (the State Bank of India highest marginal cost of lending
rate (MCLR) applicable as on date +2%) as prescribed under rule
15 of the Haryana Real Estate (Regulation and Development) Rules,
2017 from the date of each payment till the actual date of refund of
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the amount within the timelines provided in rule 16 of the rules
ibid.

H. Directions of the Authority:

22.Hence, the Authority hereby passes this order and issue the
following directions under section 37 of the Act to ensure
compliance of obligations cast upon the promoters as per the

functions entrusted to the Authority under Section 34(f) of the Act

e

| § .

of 2016: SRR
Ry R
ol H 1',
u"l |" i

i. The respondent/promot

amount of Rs. 27,87 ?M{ pej.i ; ;by tﬁecnmplamants along with
4.‘1'_ A 0 N | %
Iﬁr’r. 4

date of refund F% amount.. -
ii. Aperiodof90 % iven cumplywith the
directions giv < i d éﬂing which legal

consequences wo dﬁ%}

?: Ri‘:—f a.)u ;‘6
23. Complaint stands disposed of. ="

24. Filebe cunmgned%:—% }%Sﬁ F

anjeev umarArura' o
Member

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 28.04.2023
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