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Ramesh Kumar Pabbi
R/O: - 28, First floor, G.8., Shivali Enclave, Tagore
Garden, West Delhi, Delhi - 110027 Complainant

Versus

Shree Vardhman Infiaheights Pvt. l,td.,
Regd. Office - 302,3'd floor, Indraprakash
Building, 21-Barakhamba Road, New Delhi -

1 10001 Respondent

APPEARANCE:
Mr. Siddharth Sa A{voc41.e fq1 the1q4p!ai4qqt
Mr. Gaurav Rawat Advocate for the respondent

ORDER

1. The present complaint daled 72.04.2022 has been filed by the

complainant/allottee under section 31 of the Real Estate (Regulation

and Development) Act, 2016 (in short, the Act) read with rule 28 of the

Haryana Real Estate [Regulation and Development) Rules, 2077 (in

short, the Rules) for violation of section 11(4) [a) of the act wherein it is
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inter alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provision of the act

or the rules and regulations made there under or to the allottee as per

the agreement for sale executed inter se.

A. Unit and proiect related details

2. The particulars of unit details, sale consideration, the amount paid by

the complainant, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

S.

No.

Heads

Name and location of the
proiect

Project area

Information

"Shree Vardhman Victoria",

village Badshapur, Sector-70,

Gurugram

10.9687 acres

1.

Z,

3. Nature of the proiect Group housing colony

4. DTCP license no. and validity
status

103 of 2010 dated 30.11.2010

valid upro 29.11.2020

5. Name of the Licensee Santur Infrastructures Pvt. Ltd

6. RERA registered/ not

registered and validitY status

Registered

Registered vide no. 70 of

2017 dated !8.0a.2017

valid upto 31..1.2.2020

7. Unit no.
1003, Tower - D
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[Annexure- A on page no. 20 of
thsrqplvl --

Unit admeasuring 1950 sq. ft.

(Annexure- A on page no. 20 of
the reply) _

9. Date of flat buyer's
agreement

06.09.201 3

(Annexure- A on page no. 17 of
the reply)

11. Payment plan Construction linked payment

plan

(Annexure- A on page no. 36 of
the replv)

1.2.
Total consideration Rs. 1,14,80,560/-

(Annexure- B on page no. 41 of

the reply)

1J. Total amount paid by the
complainant

Rs.1,08,65,773 /'
(Annexure- B on page no.46 of

the reply and also as per Page 2

of complaint)

t4. Date of commencement of
construction

72.07.20L4

(As stated by respondent on

page 7 of replyl

15. Possession clause 14(a)

The construction ofthe flat is
likely to be completed within a

i period of 40 months o[
commencement of

I construction of the Particular
tower/ block in which the
subiect flat is located with a
grace period of 6 months, on
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receipt of sanction ofthe 
]

building plans/ revised Plans 
I

and all other approvals subiect 
]

to force majeure including anY 
I

restrains/ restrictions from any 
]

authorities,non-availabilityof I

building materials or disPute 
I

with construction agency/ 
I

workforce and circumstances 
I

beyond the control of comPanY

and subiect to timely Payments

Sr the buyer(sJ in the said 
I

complex.

(Emphasis_suPPlied)_

76. Due date of deliverY of
possession

l 2.05.20I8

(Calculated from the date of

.,".1"jt.:1"1: 
"f 

construction)

L7. Occupation certificate 05.05.2023

(As stated by counsel of
respondent vide Proceeding
dated.04.0&202 3)

18. Offer of possession 1.1.05.2023

(As stated by counsel of

respondent vide proceeding

dated 04.08.2023J

Grace period is allowed in the

present complaint.
19. Grace period utilization
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B. Facts ofthe complaint

3. That the project came to the knowledge of the complainant through a

real estate agent "M/S Real Realtors", Gurgaon and upon gathering such

knowledge, he communicated his desire to book a unit in the said

project, to the respondent. He paid a booking amount of INR

10,00,000/- to the respondent under the construction linked payment

plan. Upon request of the respondent, the complainant filed an advance

registration form dated 1l/06/20L2. The respondent raised a demand

of INR L0,42,479 /- towards 2070 of the basic price of the unit.

4. That on payment of 200lo of the basic price of the unit, the complainant

was allotted Flat No- 1003 in Tower "D" Sq. ft.". That the respondent

communicated with him informing him that the Builder Buyer

Agreement was ready and requestecl the attendance oF him at the

premises of the respondent for signing of the agreement and the

agreement was executed on 06/09/20 13. It is pertinent to mention that

the Respondent had accepted 35%o ofthe Basic cost ofthe Unit, i.e,, INR

35,7 4,234 / - without executing an agreement first. As per the provisions

of Section 13(1J of the Real Estate (Regulation and Development) Act,

2016 (herein referred to as "Act"J the promoter cannot accept more

than 100/o of the total sales consideration without prior executing an

agreement with the allottee first.

5. That as per clause 14(a) ofthe agreement, the respondent was bound to

make the offer of possession within 40 months of commencement of

complaint No. 1540 of 2022
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construction. It is pertinent to mention that he has never defaulted in

making payments as and when demanded by the respondent and has

timely paid all the installments. That the date of completion of

construction of the unit is unclear in thc clause l4(aJ of the agreement

as the date of commencement of construction cannot be anticipated by

the complainant. The respondent has delayed the possession of the unit

for more than 4 years.

6. That no further communications were made by the respondent and on

being approached by the complainant through an email dated

21/L0/2020, rhe respondent vide Email dated 27 /1,0/2020 stared thar

the offer of possession would be delayed further due to Hon,ble

Supreme Court and Government of India imposing ban on construction

and lockdown due to covid-19 pandemic outbreak and the ofter of

possession would be made before December ZO2I. The Respondent

cannot claim force majeure for proiect whose offer for possession was

to be made all the way back in August of 2017. Thar he paid all the

demands as and when demanded by the respondent upon the assurance

that the possession of the unit shall be provided before time as

promised under the agreement. The respondent vide letter dated

23/07/2016 provided an assurance with respect to early offer of

possession i.e. before the time promised under the agrccment. That in

view of the afore-mentioned submissions and case, the respondent has

violated the terms and conditions of the agreement, and hence, is liable
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to provide delayed possession charges from the date of possession till

the date of physical possession of the unit is provided.

C. Relief Sought

7. This Authority may direct the respondent as follows;

i. Direct the respondent to provide the possession to the complainant

along with prescribed rate of interest on delay in handing over of

possession of the apartment on the amount paid by them from the

due date of possession as per the buyer's agreement till the actual

date of possession of the apartment.

D. Reply by the respondent

8. The present complaint filed under Section 31 of tJre Real Estate "REIIA

Act" is not maintainable under the said provision. The respondcnt has

not violated any of the provisions of the Act. As per rule 28(1) (a) of

RERA Rules, a complaint under section 31 of RERA Act can be filed for

any alleged violation or contravention of the provisions of the RERA

Act after such violation and/or contravention has been established

after an enquiry made by the Authority under Section 35 of RERA Act.

ln the present case no violatio n/co ntra ven tio n has been established by

the Authority under Section 3 5 of RERA Act and as such, the complaint

is liable to be dismissed.

9. The complainant has sought rcliefs under section 18 of the RERA Act,

but the said section is not applicable in the facts ofthe present case and
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as such, the complaint deserves to be dismissed. It is submitted that

the operation ofSection 1B is not retrospective in nature and the same

cannot be applied to the transactions which were entered prior to the

RERA Act came into force. The complaint as such cannot be adjud icated

under the provisions of RERA Act.

10. Thatthe expression ,,agreement to sell,, occurring in Section 1B(1J(a)

of the RERA Act covers within its folds only those agreements to sell

that have been executed after RERA Act came into force and the FBA

executed in the present case is not covered under the said expression,

the same having been executed prior to the date the Act came into

force.

11. It is submitted without prejudice to above obiection, in case of

agreement to sell executed prior to RERA coming into force, the dates

for delivery ofpossession committed therein cannot be taken as trigger

point for invocation ofsection 1g ofthe Act. When the parties executed

such agreements, section 18 was not in picture and as such the drastic

consequences provided under section 1g cannot be applied in the event

of breach of committed date for possession given in such agreements.

On this ground also, the present complaint is not maintainable.

12. That the FBA executed in the present case did not provide any definite

date or time frame for handing over of possession of the Apartment to

the complainant and on this ground alone, the refund and/or

compensation and/or interest cannot be sought under RERA Act. Even

Complaint No. 1540 of 2022
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clause 14 (a) of the FBA merely provided a tentative/estimated period

for completion of construction of the F'lat and filing of application for

Occupancy Certificate with the concerned Authority. After completion

of construction, the respondent was to make an application for grant of

occupation certificate (0Cl and after obtaining the OC, the possession of

the flat was to be handed over.

13. The reliefsought by the complainant is in direct conflict with the terms

and conditions of the IrBA and on this ground alone, the conlplaint

deserves to be dismissed. The complainant cannot be allowed to seek any

relief which is in conflict with the said terms and conditions of the FBA.

It is submitted that delivery of possession by a specified date was not

essence of the FBA and the complainant was aware that the delay in

completion of construction beyond the tentative time given in the

contract was possible. Even the FBA contain provisions for grant of

compensation in the event of delay. As such, it is submitted without

prejudice that the alleged delay on part of respondent in delivery of

possession, even if assumed to have occurred, cannot entitle the

complainant to ignore the agreed contractual terms and to seek interest

and/or compensation on any other basis. It is submitted without

prejudice that the alleged delay in delivery ofpossession, even ifassumed

to have occurred, cannot entitle the complaint to rescind the FBA under

the contractual terms or in law. It is submitted that issue of grant of

interest/compensation for the loss occasioned due to breach committed
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by one party of the contract is squarely governed by the provisions of

section 73 and 74 ofthe Contract Act, 7t172 and no compensation can be

granted de-hors the said sections on any ground whatsoever. A combined

reading ofthe said sections makes it amply clear that if the compensation

is provided in the contract itsell then the party complaining the breach

is entitled to recover from the defaulting party only a reasonable

compensation not exceeding the compensation prescribed in the

contract and that too upon proving the actual loss and injury due to such

breach/default. On this ground, the compensation, if at all to be granted

to the complainant, cannot exceed the compensation provided in the

contract itself. The complaint is not in the prescribed tbrmat and is liable

to be dismissed on this ground alone. The complaint is barred by time'

14. Copies ofall the relevant documents have been duly filed and placed on

the record. Their authenticity is not in dispute. Hence, the complaint can

be decided on the basis ofthese undisputed documents and submissions

made by the parties.

E. lurisdiction ofthe authority

The authority observes that it has territorial as well as subject matter

jurisdiction to ad,udicate the present complaint for the reasons given

below.

E.f Territorialiurisdiction

15. As per notification no. 1' 19212017 -11'C.P dated 1+.12.2017 issucd by

Town and Country Planning Department, the jurisdiction of Real Estate
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Regulatory Authority, Gurugram shall be entire Curugram District for all

purpose with offices situated in Gurugram. In the present case, the

proiect in question is situated within the planning area of Gurugram

District. Therefore, this authority has complete territorial jurisdiction to

deal with the present complaint.

E.II Subiect matter iurisdiction

The Section 11(4)(aJ of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 1 1(a)(a) is

reproduced as hereunder:

Section 71(4)(a)
Be responsible for oll obligotions, responsibilities ond

functions under the provisions ofthis Act or the rules and
regulotions made thereunder or to the ollottees os per
the ogreementfor sqle, or to the ossociation ofallottees,
os the cose moy be, till the conveyance of all the
oportments, plots or buildin(ts, as the cose moy be, to the
ollottees, or the common areas to the associotion oJ'

allottees or the competent authority, as the cose may be;

Section 34-Functions of the Authority:

344 of the Act provides t., ensurc conplionce of Lhe

obligations cast upon the promoter, the ollottees ond the
reql estate agents under this Act ond the rules and
reg u la tions mode the reunder-

16. So, in view of the provisions of the act quoted above, the authority has

complete iurisdiction to decide the complaint regarding non-compliance

ofobligations by the promoter Ieaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainant at a

later stage.
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F. Findings on the obiections raised by the respondent

F.l Obiection regarding jurisdiction of authority w.r.t. buyer,s
agreement executed prior to coming into force ofthe Act

17. The contention of the respondent is that authority is deprived of the

jurisdiction to go into the interpretation or rights of the partjes inter-se

in accordance with the apartment buyer's agreement executed between

the parties and no agreement for sale as referred to under the provisions

of the act or the said rules has been executed inter se parties. The

authority is of the view that the act nowhere provides, nor can be so

construed, that all previous agreements will be re-written after coming

into force of the act. Therefore, the provisions of the act, rules and

agreement have to be read and interpreted harmoniously. However, if

the act has provided for dealing with certain specific

provisions/situation in a specific/particular ntanner, then that situation

will be dealt with in accordance with the act and the rules after the date

of coming into force of the act and the rules. Numerous provisions of the

act save the provisions of the agrccmcnts ntadc bctwccn thc buyers and

sellers. The said contention has been upheld in the landmark judgment

of Neelkamal Realtors Suburban Pvt. Ltd, Vs. IlOl and others. (W,P

2737 ol2017) decided on 06.12.20't7 rvhich provides as under:

"119. Under the provisions of Section 18, the delay in handing over
the possession would be countcd from the dote mentioned in
the agreement for sole entered into by the promoter ond the
ollottee prior to its registotion under RERA. llnder the
provisions of REP.1,, the promoter isgiven ofociliql b revise the
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dqte of completion of prolect ond declare the same under
Section 4. The RERA does not contemplote rewritin.q of
contract between the lat purchaser qnd the pronoter.....

122. We have already discussed that above stated provisions of the
REP.1. are not retrospective in noture. They nay to some extent
be having o retroactive or quasi retrooctive effect but then on
that ground the validity of the provisions of RERA cannot be
challenged. The parlioment is (.ompetent enough to leglslote
lqw hoving retrospective or retroactive effect. A law con be
even ftamed to qffect subsisting / existing contrdctuql rights
between the parties in the larger public interest. We do not
have ony doubt in our mind thot the RERA hos been fromed in
the larger public interest after a thorough study ond tliscusston
made at the highest level by the Standing Committee and Select
Committee, which submitted its detoiled reports.,,

18. Further, in appeal no. LZ3 of ZO19 titled as Magic Eye Developer pvt.

Ltd, Vs, Ishwer Singh Dahiya, in order dated 77.1,2.2019 the Haryana

Real Estate Appellate Tribunal observed- as under

"34. Thus, keeping in view our aforesoid discussion, we are of the
considered opinion thot the provisions of the Act are quosi
retroqctive to some extent in operation ond will be appticable
to the agreements for sqle entered into even prior to coming
into operation ofthe Act where the transaction qre still in the
process of completion. Hence in cose of deloy in the
olfer/deliver.y of possession as per the terms ond conditions of
the agreement for sale the ollottee shall be entitled to the
interest/deloyed possession charges on the reosonoble rate of
interestas provided in Rule 1S ofthe rulesond one sided, unfoir
and unreasonable rate of compensotion mentioned in the
agreement for sqle is lioble to be ignored."

19. The agreements are sacrosanct save and exccpt for the provisions which

have been abrogated by the act itself Further, it is noted that the builder_

buyer agreements have been executed in the manner that there is no

scope left to the allottee to negotiate any of the clauses contained therein.
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Therefore, the authority is of the view that the charges payable under

various heads sharl be payabre as per the agreed terms and conditions of
the agreement subiect to the condition that the same are in accordance

with tle plans/permissions approved by the respective

departments/competent authorities ancr arc not in contravcntion o, any

other Act, rules, statutes, instructions, directions issued thereunder and

are not unreasonable or exorbitant in nature.

20. Admissibility of delay possession charges at prescribed rate of
interest: The complainant is seeking delay possession charges at the

prescribed rate, proviso to section 1g provides that where an allottee

does not intend to withdraw from the project, he shall be paid, by the

promoter, interest for every month of delay, till the handing over of
possession, at such rate as may be prescribed and it has been prescribed

under rule 15 ofthe rules. Rule 15 has been reproduced as under:

Rule.75. Prescribed mte of interest_ [proviso tosection 72, sectton 7g and sub-secti;n G) and
subsectlon (7) of sectlon 1gI
(1) For the purpose of proviso to section 12; section 1g; and

sub-sectia$ (4) and (Z) of section 19, he ,,interest ot the
rate prescribed" sholl be the State Bank oI tndio highest
marginal cost oflending rate +2ok.:

Provided that in cose the State Bank of lndio morginol
costoflending rate (MCLR) is not in use, it shall be reploced
by such benchmark lending rates which the Stote Bank of
India mqy f;x from time to time for lending to the generol
public.
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21. The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature' is

reasonable and if the said rule is followed to award the interest' it will

ensure uniform practice in all the cases

22. Consequently, as per website of the State Bank of lndia ie '

https://sbi.co.in. the marginal cost oflending rate (in short' MCLRJ as on

date i.e., 04.08.20 23 is 8 7 Sa/o. Accordingly, the prescribed rate of interest

will be marginal cost of lending rale +20/o i'e ,10 7 5o/o'

23.Thedefinitionofterm'interest'asdefinedundersection2(za)oftheact

provides that the rate of interest chargeable from the allottee by the

promoter, in case of default, shall be equal to the rate of interest which

the promoter shall be liable to pay the allottee, in case of default The

relevant section is reproduced below:

"(za) "interest" means the rqtes of interest poyable by the promoter

or the qllottee' as the cose moY be'

Explanotion. -For the purpose of this clouse-
(0 the rate of interest chargeable from the allottee by the

promotPr, in case of det'oult, shall be equal to the rate of

interestwhich the promoter sholl be liable to poy the ollottee'

in cose ofdefoult;

(ii) the interest payable by the promoter to the ollottee sholl be

from the date the promc)ter received the amount or any port

thereof till the dote the omount or part thereof ond interest

thereon is refunded' ond the interest poyable by the allottee

to the promoter sholl be from the date the allottee defaults in

poymentto the promoter tillthe dqte it is poid;"
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24. Therefore, interest on the delay payments from

be charged at the prescribed rate ie,

respondent/promoter which is the same as is

the complainant shall

70.750/o by the

being granted to the

complainant in case of delayed possession charges'

25. On consideration ofthe documents available on record and submissions

made by both the parties regarding contravention of provisions of the

Act, the authority is satisfied that the respondent is in contravention of

the section 11(4)(a) ofthe act by not handing over possession by the due

date as per the agreement. By virtue of clause 14(a) of the agreement

executed between the parties on 06'09 2013, the possession of the

subject apartment was to be delivered within stipulated time ie ' by

1.2.05.2018. As far as grace period is concerned, the same is allowed for

the reasons quoted above. The respondent has delayed in offering the

possession but the same is offered on 11 05 2023 Accordingly' it is the

failure of the respondent/promoter to fulfil its obligations and

responsibilities as per the agreement to hand over the possession within

the stipulated period. Accordingly, the non-compliance of the mandate

contained in section 11(4)(a) read with proviso to section 18(1) of the

act on the part of the respondent is established As such' the allottee shall

be paid, by the promoter, interest for every month of delay from due date

of possession i.e., 12.05.2018 till offer of possession (i e ' 11 05 20231

plustwo months which is 11.07.2023 atprescribed rate i e' 10 75 0/o p a

as per proviso to section 18(1) ofthe act read with rule 15 ofthe rules'
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G. Directions ofthe authority

26. Hence, the authority hereby passes this order and issues the following

directions under section 3 7 of the act to ensure compliance of obligations

cast upon the promoter as per the function entrusted to the authority

under section 34(0:

i. The respondent is directed to handover the physical possession of

the sub,ect unit within 60 days as OC has already been obtained.

ii. The respondent is directed pay to the complainant the delayed

possession charges at the prescribed rate of interest i .e.,10.75 o/op.a.

for every month of delay on the amount paid by him to the

respondent from the due date ofpossession i.e., 12.05.2018 till date

of offer of possession i.e., 11.05.2023 plus two months which is

11.07.2023.

iii. The promoter shall not charge anything which is not a part of the

BBA.

iv. The complainant is directed to pay outstanding dues, if any, after

adjustment of interest for the delayed period.

v. The rate of interest chargeable from the allottee by the promoter, in

case of default shall be charged at the prescribed rate i .e.,10.750/oby

the respondent/promoter which is the same rate of interest which
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27.

28.

the promoter shall be liable to pay the allottee, in case ofdefault i.e.,

the delayed possession charges as per section 2(za) of the Act.

Complaint stands disposed ol

File be consigned to registry.

Haryana Real Estate Regulatory Authority, Curugram

Dared:04.08.2023

I
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