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1. The present complaint has been filed by the complainants/allottees
under Section 31 of the Real Estate (Regulation and Development) Act,
2016 (in short, the Act) read with rule 29 of the Haryana Real Estate
[Regulation and Development) Rules, 2017 (in short, the Rulds) for
violation of section 11(4)(a) of the Act wherein it is inter alia preseribed
that the promoter shall be responsible for all obligations, responsiBilities

and functions under the provision of the Act or the rules and regulations
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made there under or to the allottee as per the agreement f;r sale
executed inter se.

A. Unitand project related details

2. The particulars of the project, the details of sale consideratign, the
amount paid by the complainants, date of proposed handing over the
possession and delay period, if any, have been detailed in the following

tabular form:

5. N. | Particulars

1. Name of the project

2. | Project area f e

3, Nature of the Ergﬁ&l

t |DTCP license no. and |56 of 2010 Emct) 31.07.2010 valid upto
validity status — | || 30072020 | <

:I. )

5. | Name of Iicensfeé" I"- I 5U Eéaté}‘ P‘L&Ilﬁ_

-I——I—

6. | RERA Hegisteradj fot | 107 urzﬁ’w Ented 24.08.2017

registered . | EG
7. | RERA registration valid up []-“ . &
S = e H’E‘f’“?"r A

. i =

| | e — i !
B. | Allotment Letter | AB:10. Eﬂlz
AU -[P.gé 174 chmldint)
9. Unit no, R1504, 15* Floor, R tower
(Page 31 of complaint)

10. |Unit area admeasuring| 134667 sq. ft.
(super ares) (Page 31 of complaint)

11. | Approval of building plans | 05.09.2013
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(Annexure R3 on page 48 of reply)
12. | Date of execution of|16.10.2013
BRperS Agreccnm (Page 26 of complaint)
13. | Environmental Clearance 12.12.2013
(Annexure R4 on page 51 of reply) |
14. | Consent to establish from | 07.02.2014
pollution angle {Annemre RS on page 57 of reply)|
15. | Possession clause ¥ 1_‘..'-’: 3__Fu:ie55inu and Helding 1
fl".-f-tﬂuhwl:'ttu Force Majeure, as definedl herein |
-'+"*Ia.|1|:1 further subject to the Allotte¢ having |
| complied with all its obligations under the
«-tterms and conditions of this Agfeement
_q_‘_'aud not having defaulted under any
{provision(s) of this Agreement iscluding
b | but not [imited to the timely paymeént of all
I dues and charges including the total Sale
i m l, Consideration, registration chargeg, stamp
\2 N | duty and other charges and also sghject to
% || the Allottee having complied with all
.| formalities or  documentatign  as :
' x| preseribed by the Company, the Company |
| proposes to offer the possession ofthe said |
IT AL -Rental Pool Serviced Apartment to the
. " |{¢Allottee within a period of 41 imonths
from the date of approval of the
Building Plans and/or fulfiliment of the
" | preconditions imposed under
("Commitment Period”). The Allottee
further agrees and understands that the
Company shall additionally be entitled to a
period of 180 days ("Grace Period"), after
the expiry of the said Commitment Period
to allow for unforeseen delays begond the
reasonable control of the Company.
|
16. | Due date of possession 05.03.2017

Jai30



HARERA

® GURUGRAM Complaint No. 424§/2022

(Calculated as 42 months from date of
approval of building plan i.e,, 05.092013 as
held by the Authority in various ]

17. | Total sale consideration Rs. 1,42,94,961/-
(as per S0A on page no. 116 of complaint)

18, | Amount paid by the|Rs. 14294961/

lainants
complainan [as per S0A on page no. 116 of complaint)

19, | Occupation certificate | Not obtained
/Completion certificate

20, | Offer of Possession

. That, as per clause-13.3 of the builder bu:,rer's agreeme

Facts of the complaint:

That the complainagits have mgwnwﬂt of Rs.14,57,8

the respondents u?n-"lﬂ’ua 2012 and on th ie, 18.10.20

complainants havh paid a mta] -arqnum of R$.1,42,94,961/- fo the
respondents in respEct nf the ﬂurﬂaﬁ bﬁﬁkﬁrgf
That the respondents arém :@_ﬁﬁ%ly develop, con and

build residential hq_ll-r;ﬂ‘n E EIﬁn unit's floor and
to carry out sale ﬁeﬂ agrﬁerﬁi%it conveyance deeds, letters of
allotments etc,

N r - '.I

the rental pool service apartment within 42 months from the

approval of building plan or fulfillment of pre-conditions i
thereunder.

ction
and noticed and found that the construction work is delayed beyond the

That the complainants visited the site during the course of co
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10.

€

A

possession date and since then they have been trying to cummu:ll:ate to
the respondents by visiting their offices and through various modes
including but not limited to telephonic conversations and pérsonal
approach etc.

That the complainants made and satisfied all the payments agaipst the

demands raised by the respondent and as on the date of filinglof the

present complaint, the complainants have abided by all the pa

A Nl

That, till today the cumplainaﬂm’ﬁaﬁ!ﬂnt received any satisfactory reply

A TR
from the respnndznts regarding %?E"IhﬂiEtIDn of the project The

of the builder buyer's agreement and promises made at the
booking of said rental pool service apartment. |

That the cause of action accrued in favour of the complainan
against the respondents, when complainants had booked
apartment and it further arose when respondents failed/neg|
deliver the said apartment within stipulated time period. The
action is continuing and is still subsisting on day-to-day basis.

Relief sought by the complainants:
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11. The complainants have sought following relief(s):

. Direct the respondent to pay delayed possession charges till affer of
possession of the said rental pool service apartment along with
prevailing interest as per the provisions of the Act.

ii. Direct the respondent to handover the possession of the said apattment
to the complainants.
iil. Direct the respondent to pay Rs. 50,000/~ as litigation expenses.

W S e

D. Reply by respondent: el
R e |
L

The respondents by way of written Iﬁ‘r

-

iimde following submissions:

12. That the complaint is neither maintainable nor te nable and is liable to be
out-rightly dismissed.

13. That the complainants have no locus standi to file the present mn‘blalnt.

14. That the complainants are estopped from filing the present com p]jint by
their own acts, omissions, admissions, acquiescence’s and laches.

15. That this authority does not have the jurisdiction to try and decile the
present complaint.

16. That the complaint is not maintainable as the matter is to be referred to
arbitration as per the Arbitration and Conciliation Act, 1996 in view of
the fact that buyer's agreement, contains an arbitration clause Which
refers to the dispute resolution mechanism to be adopted by the parties
in the event of any dispute i.e,, clause 36 of the buyer's agreemen

17. That the complainants have not approached this Hon'ble Authority with
clean hands and has intentionally suppressed and concealed the material
facts in the present complaint, The present complaint has been filed by

_jl
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18. That the complainants are real estate investors who after ch

19.

A

him maliciously with an ulterior motive and it is nothing but i sheer
abuse of the process of law. The true and correct facts are as foll

veracity of the project had applied for allotment of ‘managed
apartment-rental pool' in ‘Ireo City Central’, project sector 59, Gu
vide their booking application form. The complainants agree
bound by the terms and conditions of the booking application fo
respondent no.1 vide its allotment offer letter dated 18.10.2012
to the complainants apartment no. R1504 having tentative super
1346.67 sq. ft. for a sale consideration of Rs 2,08,18,121/-.

That the complainants are real sstate investors who aRer cher
veracity of the project had initially booked one service a
bearing no. R1305 in its aforesaid project ‘Ireo City Cen
complainant no.1 vide his email dated 06.09.2012 had requ

cancel its earlier unit allotted to the complainants, The responde

complainants in accordance with the agreed terms and condition
allotment as well as of the payment plan. It is submitted
complainants have only made part- payment out of the to
consideration. However, it is submitted that the complainants are bound
to pay the remaining amount towards the total sale consideration of the

apartment along with applicable registration charges, stamp | duty,
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service tax as well as other charges payable along with it at the applicable
stage.

21.That the possession of the unit was supposed to be offered to the

complainants in accordance with the agreed terms and condition$ of the
buyer's agreement. It is submitted that clause 13.3 of the uyer's
agreement and clause 38 of the schedule - | of the booking application
form states that the *...subject to force majeure conditions and su ject to
the allottee having complied with all formalities or documentation as
prescribed by the company, the company proposes to o

possession of the said apartment to the allottee within a peri
months from the date of approval of the building plans and/or ful
of the preconditions imposed thereunder (Commitment Peri ). The
allottee further agrees and understands that the company sBall be
additionally being entitled to a period of 180 days (Grace Period)... From
the aforesaid terms of the buyer’s agreement, it is evident that the time
was to be computed from the date of receipt of all requisite approvals.
Even otherwise construction can't be raised in the ahsence of the
necessary approvals. It has been specified in Sub- clause (xv) oficlause
L6 of the building plan dated 05.09.2013 of the said project that the
clearance issued by the ministry of environment and forest, Government
of India has to be obtained before starting the construction of the project.
The environment clearance for construction of the said projegt was
granted on 12.12.2013. Furthermore, in clause 1 of part-A bf the
environment clearance dated 12.12.2013 it was stated that ‘Consent to
Establish’ was to be obtained before the start of any construction work

at site. The consent to establish was granted on 07.02.2014 by the
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22,

23,

24,

concerned authorities. Therefore, the pre-condition of obtaining all the
requisite approvals were fulfilled only on 07.02.2014.

That on account of certain force majeure circumstances suich as
construction ban, due to Court Order/ Governmental A ority
guidelines, the implementation of the project was affected.

Furthermore, the outbreak of the deadly Covid-19 virus resulted in
implementation of the project being affected. The outbreak resulted in
not only disruption of the supply chain of the necessary materials but
also in shortage of the labour at the construction sites as $everal

labourers have migrated to their respective hometowns. The C

outbreak which has been classified as ‘pandemic’ is an Act of God
same was thus beyond the reasonable apprehension of respond
time period covered by the above-mentioned force majeure
required to be added to the time frame mentioned abo
respondents cannot be held responsible for the circumstance
were beyond their control, It is pertinent to mention herein that e
Hon'ble  Authority had vide its order no. 9/3-2020

due to the force majeure condition, the regular development work of the
real estate projects have been getting affected.

That further due to outbreak of Covid-19 and its various waves has
adversely affected the functioning of various Govt as well as grivate
Offices and has caused delay in completion of the project in which linit of
the complainants is situated. The Hon'ble Apex Court has also taken into

consideration the situation due to various waves of Covid-19 and has
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granted relief in terms of extension of limitation w.ef 15.03.2020 to
28.02.2022 to file various documents before various courts/authbprities,
Accordingly, this period w.ef. 15.03.2020 to 28.02.2022 should be
counted under Force Majeure while calculating the due date of

possession as per the buyer's agreement.

25. That despite the above-mentioned scenario, the respondent have

26

already completed the construction of the tower in which the unit
allotted to the complainants is located and it shall soon apply for the
grant of the occupation certificate. It is pertinent to mention here that
only finishing waork in the said tower in question is left and i3 being
undertaken by the respondent no.1 currently.

. That the implementation of the said project has been hampered idue to

non-payment of instalments by allottees on time and also due to the

events and conditions which were beyond the control of the respandent,
and which have affected the materially affected the constructién and
progress of the project. Some of the force majeure events/conditions
which were beyond the control of the respondent and affected the

implementation of the project and are as under:

L lnan i [ Mdertagke the DNSiructyon o ADD o =M T i

[ ENATE DVErNIMEent s NOLICATION WEH 2gar 0
Demonetization: [Only happened second time in 71 yedrs of
independence hence beyond control and could not be foreseen], The
respondent had awarded the construction of the project to one of the
leading construction companies of India. The said contractor/ company
could not implement the entire project for approx. 7-8 months w.ef fram
9-10 November 2016 the day when the Central Government Issued

notification with regard to demonetization. During this periad, the
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28.

contractor could not make payment to the labour in cash and as majority

have bank accounts and are paid in cash on a daily basis. uring

demonetization the cash withdrawal limit for companies was cagped at

being unpaid went to their hometowns, which resulted into shartage of
labour. Hence the implementation of the project in question got delayed
due on account of issues faced by contractor due to the said notification

of Central Government.

Further there are studies of Reserve Bank of India and indepeéndent
studies undertaken by scholars of different institutes/universities and

the said issue of impact of demonetization on real estate indu and
construction labour, The Reserve Bank of India has published re on

Demonetization, it has been observed and mentioned by Reserve of

India at page no. 10 and 42 of the said report that the co ction
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especially the NCR region. The Hon'ble NGT had passed orders

the entry and exit of vehicles in NCR region. Also the Hon'ble
passed orders with regard to phasing out the 10 year old diesel
from NCR. The pollution levels of NCR region have been quite

couple of years at the time of change in weather in November eve
The Contractor of the respondent could not undertake constru
3-4 months in compliance of the orders of Hon'ble National
Tribunal. Due to following, there was a delay of 3-4 months as
went back to their hometowns, which resulted in shortage of la
April -May 2015, November-December 2016 and November-D
2017. The district administration issued the requisite directions
regard. In view of the above, construction work remained ve
affected for 6-12 months due to the above stated major eve
conditions which were beyond the control of the respondentand

period is also required to be added for calculating the delivery

possession.

30. That in the year 2017, there was a dispute between the respond
the contractor of the project on account of which the constructio
of project came to a halt and this fact was intimated to the compl
as well. On account of the stoppage of work by the contractor
project in question, valuable time to complete the construction
and the same is covered under the ambit of the definition o

majeure’ as defined in Clause 1 of the Buyer's Agreement,

31. Non-Payment of Instalments by Allottees: Several allottees, in

the complainants, were in default of the agreed payment plan,
payment of construction linked instalments was delayed or not made
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resulting in badly impacting and delaying the implementation of the
entire project.

32.Inclement Weather Conditions viz. Gurugram: Due to heavy

in Gurugram in the year 2016 and unfavourable weather condi

the construction activities were badly affected as the whole
waterlogged and gridlocked as a result of which the implemen
the project in question was delayed for many weeks. Even
Institutions were ordered to be shut down/closed for many day
that year due to adverse/severe weather conditions. The said
also required to be added to the timeline for offering possessio

respondent.

33. That Divisional Commissioner, Gurgaon directed District Town
Gurgaon to stop construction at site and for nearly two mon

implementation was kept in abeyance. Despite all these circum

complainants.

34. That section 51 of the Indian Contract Act, 1872 provides that p
is not bound to perform, unless reciprocal promisee is ready and
to perform. Section 52 of the Indian Contract Act, 1872 provides
of performance of reciprocal promises wherein it is stated that th
in which reciprocal promises are to be performed is expressiy
the contract, they shall be performed in that order. In the insta
the complainants failed to perform its obligation under the con
timely payment of instalments. However, the respondent stifl ful
obligations. No claim is maintainable by the complainants agai

respondent,
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35. That the complainants are a real estate investor who had

booking with the respondent with the sole intention of earni

estate market, his calculations went wrong and he has now fi
present baseless, false and frivolous complaint in order to unnec
harass, pressurize and blackmail the respondent to submit [to his
unreasonable and untenable demands. The complaint is liablg to be

dismissed with heavy costs payable to the respondent.

36. Copies of all the relevant documents have been filed and plated on
record. Their authenticity is not in dispute. Hence, the complaintican be
decided on the basis of these undisputed documents and submission
made by the parties.

- |
: 9]
37. The plea of the respondent regarding lack of jurisdiction of the Authority

E. Jurisdiction of the authority; \ -

stands rejected. The authority observes that it has territorial as well as
subject matter jurisdiction to adjudicate the present complaint Lr the

reasons given below.

E. I Territorial ]urisdfi:ﬁn’.*.' } I Iy -

38. As per notification no. 1/92/2017-1TCP dated 14.12.:2017 issded by
Town and Country Planning Department, the jurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram Districtfor all
purpose with offices situated in Gurugram. In the present . the
project in question is situated within the planning area of Guriigram
district. Therefore, this authority has complete territorial jurisdiction to

deal with the present complaint.

E.Il Subject matter jurisdiction

ﬁﬂ/ Page 14 of 30
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39.5ection 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(#)(a) is
reproduced as hereunder;

Section 11{4)fa)

Be responsible for all obligations, responsibilities and functions under
provisions of this Act or the rules and regulotions made thereunder or to the
allottees as per the agreement for sale, or to the association af allottees, as the
case may be, Hil the conveyance of all the apartments, plots or buﬂd-‘ngg as the
case may be, to the allottees, or the common areas to the association of allo
or the competent authority, as the mqem;‘cybe.

Section 34-Functions of the huthnrit.p-r
34(f) of the Act provides to ensure e of the obligations cast upon t
promoters, the allottees and the rem'fﬂ'sm ﬂgﬁﬁt#nﬂer this Act and the ru
and regulations made rhermnder o W0

=iy

40. So, in view of the provisions uf l:lhe Act quuted above, the authorty has
complete jurisdiction to decide the complaint regarding non-compliance
of obligations by the promoter leaving aside compensation which Is to be
decided by the adjudicating officer if pursued by the complai ata
later stage.

F. Findings on the uhlﬂﬁ'ﬁfrhiﬁﬁfﬂ;ﬁ:espﬂndentsz

F.I Objection regarding ]l;ri_ﬁiel:lqn d’l’ the mmp!ﬂint w.nt the

apartment buyer's agreement e:-;gmted j;lrinr to coming into force
of the Act.

41. The respondent submitted that the complaint is neither maintdinable
nor tenable and is liable to be outrightly dismissed as the apaftment
buyer's agreement was executed between the parties prior to the
enactment of the Act and the provision of the said Act cannot be applied
retrospectively.

ﬁ/_
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agreements would be re-written after coming inte force of the Act.

Therefore, the provisions of the Act, rules and agreement have to be

manner, then that situation will be dealt with in accordance with the Act

and the rules after the date of coming into force of the Act and the rules.

Numerous provisions of the Act save the provisions of the agreements

made between the buyers and sellers. The said contention hds been

upheld in the landmark judgment of Neelkamal Realtors Suburban Pvt,
Ltd. Vs. UOl and others. (W.P 2737 of 2017) decided on 06.12.2017 and

which provides as under:

"113. Under the pmdﬂa,z ﬂ_,ﬂm delay in handing over the
passession wnuﬂ'd be™ muan'rﬁ' the dote mentioned in

IIEI"'EEITIE ey oter and the allotbee
prior to i %@ dnf. provisions of RE]
the prom te of completio

project amd” dﬂrtnm the same under. .'im:ipn 4 The RERA does
contemplate rewriting of contract between the flat purchaser ¢
the promoter...
122, We have already discussed that above stated provisions of the RERA
are not retrospective in nature. They may to some extent be ha
a retroactive or quasi retroactive effect but then on that ground
validity of the provisions of RERA cannot be challenged.
Farliament is competent enough to legislate law havis
retrospective or retroactive effect. A low can be even framed to affé
subsisting / existing controctual rights between the parties |n
larger public interest. We do not have any doubt in our mind that
RERA has been framed in the larger public interest after a thore
study and discussion made at the highest level by the Standing

Page
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Commitiee and Select Committee, which submitted its detafleg

reports.”

43. Also, in appeal no. 173 of 2019 titled as Magic Eye Developer Pvt. Ltd.
Vs. Ishwer Singh Dahiya, in order dated 17.12.2019 the Harvana Real

Estate Appellate Tribunal has observed-

"34. Thus, keeping in view our aforesaid discussion, we are of Bhe
considered opinion that the provisions of the Act are qupsi

retroactive Lo sorme extent in operation and g

[Oreemencs Jor SOig enterad into even prip

¥ e & gy g LA LOE L LE T e 5] ;.I

e gpoficabie o fhe

O coming iRk opergtion

2 Process of Compnelig

Hence in case of delay in the offer/delivery of possession as per the
terms and conditions of Wment for sale the allottes shalllbe

entitled to the mmﬂa possession charges on he
reasanable rate of in yided in Rule 15 of the rules and

one stded, unfair afid unr qrb:e rate of compensation mentions

e

in the ﬂgreemr_;lhrmﬁb- Tmﬁlg'gvo be rg’ﬁﬂr 3

44. The agreements are sacrosanct save and except for the provisions which
have been abrogated by the Act itself. Further, it is noted that the builder-

buyer agreements have been executed in the manner that there is no

scope left to the allottee to negotiate any of the clauses contained therein,

Therefore, the authority Is of the view that the charges payable under

various heads shall be payable as per the agreed terms and conditions of

the agreement subject to the condition that the same are in accordance

with the plans/permissions approved

by the respective

departments/competent authorities and are not in contravention of any

other Act, rules and regulations made thereunder and not

unreasonable or exorbitant in nature. Hence, in the light of Bbove-

mentioned reasons, the contention of the respondent w.r.t. jurisgliction

stands rejected.

F.IL. Objection regarding complainants is in breach of agreement for

non-invocation of arbitration clause

A
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45. The respondent submitted that the complaint is not maintainable for the
reason that the agreement contains an arbitration clause which refers to
the dispute resolution mechanism to be adopted by the partie§ in the

event of any dispute and the same is reproduced below for ready
reference:

"36. Dispute Resolution by Arbitration
"All or any disputes arising out or touching upon in refation to the terms of
this Agreement or its termination including the interpretation and valid
af the terms thereof and the respective rights and cbligations of the p
shall be sectled amicably by mugtal discussions failing which the sa
shall be settled through refereng ﬁﬁe Arbitrator to be appointed
resoiution of the Board of Dﬂﬂ%e Company, whose decision
be final and binding upon the parties, The bligttee hereby confirms that it
shall have no objection to the-ay eaf such sole Arbitrator eves if
the person so nppi':&rm'd..*fs an emplo) & Or e of the Company of is
otherwise conngcted to the Company and the #lipttee hereby accepts ¢
agrees that this alone shall not constitute a grotind for challenge to
independence priimpartiality of the said sole Arbitrator to conduct
arbitration. '-'"i‘lu__"_'p.i?mcutmri_ proceadings shoil be governed by the
Arbitration and Concifiation Act, 1996 ar ¥ tutory amendments/
modifications H:ﬂ;lef#aﬂ{mw! Iﬁ Fa*f { ﬁb{‘fyﬂwﬂn}'& affices or at o
location designated By the suid.sole ArBitrator.in Gurgaon. The language
of the arbitration proteedings Gl the Awerd shall be in English T
company and the allotiee will SKGre the fees of the Arbitrator in egto
proportion” iIJL'ED A

46.The authority is of the opinion that the jurisdiction of the authority
cannot be fettered by the existence of an arbitration clause in the Buyer's
agreement as it may be noted that section 79 of the Act bars the
jurisdiction of civil courts about any matter which falls within the

Also, section 88 of the Act says that the provisions of this Act sh:
addition to and not in derogation of the provisions of any other s
the time being in force. Further, the authority puts reliance on
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judgments of the Hon'ble Supreme Court, particula rly in National Seeds
Corporation Limited v. M. Madhusudhan Reddy & Anr. (2012) 2 scC
306, wherein it has been held that the remedies provided unfler the

Consumer Protection Act are in addition to and not in derogation of the

other laws in force, consequently the authority would not be baund to
refer parties to arbitration even if the agreement between the parties had

an arbhitration clause.
F.IIl Objections regarding force majeure

S B G
47.The respondents-promoter has raised the contention th

construction of the tower in which the unit of the complai
situated, has been delayed due to force majeure circumstances
orders passed by National Green Tribunal to stop construction
2015-2016-2017-2018, dispute with contractor, non-paym
instalment by allottees and demonetization. The plea of the r
regarding various orders of the NGT and demonetisation but all
advanced in this regard are devoid of merit. The orders passed
banning construction in the NCR region was for a very short p
time and thus, cannot be said to impact the respondent-builder
to such a delay in the completion. The plea regarding demoneti
also devoid of merit. Further, any contract and dispute
contractor and the builder cannot be considered as a ground for
completion of project as the allottee was nota party to any such ¢
Also, there may be cases where allottees has not paid in
regularly but all the allottees cannot be expected to suffer becau
allottees. Hence, events alleged by the respondent do not have any
Impact on the project being developed by the respondent Thus, the

promoter respondent cannot be given any leniency on based of afaresaid
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reasons and it is well settled principle that a person cannat takejheneﬂt
of his own wrong.

FIV  Objection regarding delay in completion of construction of
project due to outbreak of Covid-19

48.The Hon'ble Delhi High Court in a case titled asM/s Hall
Offshore Services Inc. V/S Vedanta Ltd, & Anr. bearing no. OM.P (1)

(Comm.) no. B8/2020 and LAS 3696-3697/2020 dated 29.05.2020 has
observed as under:

69, The past non-performance of the Contractor cannot be condon
due to the COVID-19 lackdown in March 2020 in India. The Contrac
was in breach since September 2019, Opportunities were given {o th
Contractor to cure the same repeatedly, Despite the same,
Lontractor could not complete the Project. The outhreak of a pandemii
cannot be used as an excuse for non-performance of a contract for whic
the deadlines were much before the outbreak itself *

49.In the present case also, the respondent was liable to complete the
construction of the project and handover the possession of the said unit
by 05.03.2017. It is claiming benefit of lockdown which came intp effect
on 23.03.2020 whereas the due date of handing over of possessibn was
much prior to the event of outbreak of Covid-19 pandemic. Th efore,
the authority is of the view that outbreak of a pandemic cannot Be used
as an excuse for non-performance of a contract for which the deadlines
were much before the outbreak itself and for the said reason, the said

time period cannot be excluded while calculating the delay in handing

Over possession.

G. Entitlement of the complainants:

G.I Direct the respondent to pay delayed possession charges till offer of
possession of the said rental pool service apartment along with

prevalling interest as per the provisions of the Act.

A
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G.Il Direct the respondent to handover the possession of the said apartment

50.

7k

Sa.

A

to the complainants,

In the present complaint, the complainants intends to continue with the
project and seeking delay possession charges at prescribed rate of
interest on amount already paid by her as provided under the préviso to
section 18(1) of the Act which reads as under:-

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give
possession  of an apartment, plot, or bullding —

FProvided that where an allottee does not intend to withdraw
from the project, he shall be paid, by the promoter, interest for
every month of delay, till the handing over of the possession, at
such rate as may be prescribed. )

Clause 13.3 of the apartment hi.;;rer’s agreement (in s:i the
agreement) dated 16.10.2013, provides for handing over poss

nand

the same is reproduced below:

"13.3 Subject to Force Majeure, as defined herein and further
subject to the Allottees having complied with all its obligations
under the terms and conditions of this Agresment and not
having defauited under any provision(s) of this Agreement
including but not limited to the timely payment of all dues and
charges including the tota! Sale Consideration, registration
charges, stamp duty and ether charges and also subject to the
Allottees  having complied with all Jormalities  or
documentation as prescribed by the Company, the company
proposes to offer the possession of the said apartment to the
allottees within a period of 42 months from the date of approval
of the Building plans and/or fulfilment of the preconditions
imposed thereunder ("Commitment Period”). The Allottees
further agrees and understands that the company shail
additionally be entitled to o period of 180 days ["Grace
Period”), after the expiry of the said Commitment Period to
ollow for unforeseen delays beyond reasonable control of the
company.”

The apartment buyer's agreement is a pivotal legal document which

should ensure that the rights and liabilities of both builders/promoters
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and buyers/allottee are protected candidly. The apartment
agreement lays down the terms that govern the sale of different
properties like residentials, commercials etc. between the buyer and
builder. It is in the interest of both the parties to have a well4drafted

uyer's

nds of

apartment buyer's agreement which would thereby protect the fights of
both the builder and buyer in the unfortunate event of a dispute that may
arise. It should be drafted in the simple and unambiguous |
which may be understood by a common man with an o
educational background. It should contain a provision with ¥
stipulated time of delivery of possession of the apartment,
building, as the case may be and the right of the buyer/allottee i
delay in possession of the unit. In pre-RERA period it was a
practice among the promoters/developers to invariably draft
of the apartment buyer's agreement in a manner that benefited

imposed thereunder plus 180 days grace period for unforeseen delays
beyond the reasonable control of the company f.% the

respondent/promoter.

54. Further, in the present case, it is submitted by the respondent prlmnter
that the due date of possession should be calculated from the
consent to establish from pollution angle which was obtai on
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07.0Z.2014, as it is the last of the statutory approvals which fﬂrr:L a part
of the preconditions.

55. The authority has gone through the possession clause of the agreement
in the present matter. On a bare reading of the said clause of the

agreement reproduced above, it becomes clear that the possessi
present case is linked to the "fulfilment of the preconditions”
so0 vague and ambiguous in itself. Nowhere In the agreement, it
defined that fulfilment of which conditions forms a part of
conditions, to which the due date of possession s subjected to in
possession clause. If the said possession clause is read in enti
time period of handing over possession is only a tentative pe
completion of the construction of the unit in question and the p
is aiming to extend this time period indefinitely on one eventuali
other. Moreover, the said clause is an inclusive clause whe
“fulfilment of the preconditions” has been mentioned for the
delivery of the subject apartment. It seems to be just a way to
liability towards the timely delivery of the subject unit. Accordin
established principles of law and natural justice when a certain
illegality or irregularity comes to the notice of the adjudica
adjudicator can take cognizance of the same and adjudicate upo
inclusion of such vague and ambiguous types of clauses in the
which are totally arbitrary, one sided and against the intere
allottee must be ignored and discarded in their totality. In the li
above-mentioned reasons, the authority is of the view that the
sanction of building plans ought to be taken as the date for dete
the due date of possession of the unit in question to the compl

Accordingly, in the present matter the due date of pos
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calculated from the date of approval of building plans i.e, 05.09.2013

which comes out to be 05.03.2017.

56. Admissibility of grace period: The respondent promoter had p

to hand over the possession of the apartment within 42 months

date of sanction of building plan and/or fulfilment of the preco
imposed thereunder which comes out to be 05.03.2017, The res
promoter has sought further extension for a period of 180 days
expiry of 42 months for unforeseen delays in respect of the said
The respondent raised the contention that the construction of th
was delayed due to force majeure conditions including demon
and the order dated 07.04.2015 passed by the Hon'ble NGT i

others,

57. Demonetization: It was observed that due date of possession as

agreement was 05.03.2017 wherein the event of demonefization

occurred in November 2016. By this time, major constructio
respondents’ project must have been completed as per
mentioned in the agreement executed between the parties. Ther
is apparent that demonetization could not have hampe
construction activities of the respondents’ project that could lea
delay of more than 2 years. Thus, the contentions raised
respondents in this regard are rejected,

58.Order dated 07.04.2015 passed by the Hon'ble NGT; The ord

07.04.2015 relied upon by the respondent promoters states that

“In these circumstances we hereby direct state af U.P, Naida
and Greater NOIDA Authority, HUDA, State of Harvana and
NCT, Delhi to immediately direct stoppage of construction
activities of all the buildings shown in the report as well as at
[V other sites wherever, construction is being carried on in

dated
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violation to the direction of NGT as well as the MoEF guideline
af2010."

59. A bare perusal of the above makes it apparent that the above-said order

60.

was for the construction activities which were in violation of the NGT
direction and MoEF guideline of 2010, thereby, making it evidert that if
the construction of the respondents’ project was stopped, then it was due
to the fault of the respondent itself and cannot be allowed to take
advantage of its own wrongs/faults/deficiencies. Also, the allottes
should not be allowed to suffer due to the fault bf the
respondent/promoter. It may be stated that aski ng for extension of time
in completing the construction is not a statutery right nor has it been
provided in the rules. This is a concept which has been evolved by the
promoter themselves and now it has become a very common practice to
enter such a clause in the agreement executed between the promater and
the allotee. It needs to be emphasized that for availing further petiod for
completing the construction the promoter must make out or establish
some compelling circumstances which were in fact beyond his tontrol
while carrying out the construction due to which the completion of the
construction of the project or tower or a block could not be completed
within the stipulated time. Now, turning to the facts of the present case
the respondent promoters has not assigned such compelling reasons as
to why and how they shall be entitled for further extension of tihe 180
days in delivering the possession of the unit. Accordingly, th grace
period of 180 days cannot be allowed to the promoters at this stage.

m L RRNE g e Ly ) e L LA SO NRIONL CHTATEES iR = i giiise gl LE 4
interest: The complainants are seeking delay possession chatges at
prescribed rate of interest similarly, proviso to section 18 provides that

where an allottee does not intend to withdraw from the project, Be shall
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61.

be paid, by the promoter, interest for every month of delay, |till the
handing over of possession, at such rate as may be prescribed and it has
been prescribed under rule 15 of the rules. Rule 15 has been reproduced
as under;

Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4] and subsection (7) of section 19f

For the purpose of proviso to section 12: section 18: and sub-
sections (4) and (7) of section 19, the “interest at the rate
prescribed” shall be the State Bank of India highest marginal
cost of lending rate +2%..

Provided that in case the State Bank of India marginal cost of
lending rate (MCLR] is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix
from time to time for lending to the general public.

The legislature in its wisdom in the subordinate legislation
provision of rule 15 of the rules, has determined the prescribed|rate of
interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest, it will
ensure uniform practice in all the cases. The Haryana Real Estate
Appellate Tribunal in Emaar MGF Land Ltd. vs. Simmi Sikka ob

under: -

ds

64, Taking the case from another angle, the allottee was only
entitled to the delayed possession charges/interest only at the
rate of Rs.15/- per sq. ft. per month as per clause 18 of the
Buyer’s Agreement for the period of such delay; whereas, the
promoter was entitled te Interest @ 24% per annum
compounded at the time of every succeeding instalment for the
delayed payments The functions of the Authority,/Tribunal are
to safeguard the interest of the aggrieved person, may be the
aflottee or the promoter. The rights of the parties are to be
balanced and must be equitable. The promoter cannot be
allowed to take undue advantage of his dominate position and
to exploit the needs of the homer buyers. This Tribunal is duty
bound to take into consideration the legislative intent |.e., to
protect the interest of the consumers/allottees in the real estate
sector. The clouses of the Buyer’s Agreement entered into
between the parties are one-sided, unfair and unreasonable
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with respect to the grant of interest for delayed possession,

There are various other clauses in the Buyer's Agreement which

give sweeping powers to the promoter to cancel the allotment
and forfeit the amount paid. Thus, the terms and conditions of
the Buyer's Agreement dated 09,05.2014 are ex-fucie one-sided,

unfair and unreasonable, and the sarme shall constitute the
unfair trade practice on the part of the promater, These types
of discriminatory terms and conditions of the Buyer's

Agreement will not be final and hinding. "

62.Consequently, as per website of the State Bank of India ie.

https://sbi.co.in, the marginal cost of lending rate (in short, MCL ) ason
date 24.08.2023 is 8.75%. Accordingly, the prescribed rate of
will be marginal cost of lending rate +2% i.e., 10.75% per annum

the promoter shall be liable to pay the allottee, in case of defaglt. The
relevant section is reproduced below:

“fza) “interest” means the rotes .n:;f interest payable by the
promoter or the allottee, as the cose may be.
Expianation. —For the purpose of this clouse—

the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of interest
which the promoter shall be liable to pay the allottee. in case of
default;

the interest payuble by the promoter to the aflottee shall be
from the date the promoter received the amount or any part
thereof till the date the amount or part thereof and interest
thereon is refunded, and the interest payable by the allottee to
the promoter shall be from the date the allottee defaults in
payment to the promoter till the date it is paid;”

64. Therefore, interest on the delay payments from the complainants shall
be charged at the prescribed rate ie, 10.75% by the
respondent/promoter which is the same as is being granted to the
complainant in case of delay possession charges.
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65. On consideration of the circumstances, the evidence and other record

earlier as per section 18(1) of the Act read with rule 15 of the
section 19(10) of the Act.

G.11 Direct the respu’ﬁd&nﬂwmmwﬁhﬁlﬂgnﬁnn expenses,

66.The complainants in the aforesaid relief are seeking relig

compensation. Hon'ble Supreme Court of India in civil appeal nos
6749 of 2021 titled as M/s Newtech Promoters and Develope
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H. Directions of the Authority:
67.

iv.

section 72. The adjudicating officer has exclusive jurisdiction to déal with
the complaints in respect of compensation. Therefore, the complainants

are advised to approach the adjudicating officer for seeking the relief of
compensation,

Hence, the authority hereby passes this order and issue the following
directions under section 37 of the Act to ensure complignce of
obligations cast upon the promoters as per the functions entrust
Authority under Section 34(f) of the Act of 2016:

to the

A N Y

The respondent huﬂi_:lEl__*’_[s ﬂ}E‘ﬁ‘.‘Hd tuw interest at the p
rate of 10.75% piﬁreﬁi}’ﬁn@"q?ﬁehy from the due
possession i.e., I}E,jii'?g-iﬂl 7 ﬁl&i&iand{ng@ﬂgr of possessio
subject flat al‘te’_i; @@jning-qmpatﬁh' cer@ﬁg‘@ﬁg from the co
authority plus tﬂru,hinnl:ﬂs or handing wwssmsim whic
earlier as per 5&(!:!@1%1]1:]‘ [:__he: -:Eta#}‘ith rule 15 of
and section 19{10) nﬂfthﬂ‘#ﬁF—r" -l:" [\

The respondent builder is 'ﬂ]'i'm:f;_pgf arrears of interest

T

L _" | i
within 90 dayd‘-'_rh'ﬁrn;s-ﬁ;ze ﬁéﬂa%{ ﬁr {.b%_i thereafter,
payment of interesttill date pf handing over of possession shall
on or before the 10th of each suceeeding month.

The complainants are also directed to pay the outstanding du

The rate of interest chargeable from the allottees, in case of
shall be charged at the prescribed rate ie, 10.75%
respondent/promoter which is the same rate of interest w
promoter shall be liable to pay the allottee, in case of default Le. the
delayed possession charges as per section 2(za) of the Act.
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v. The respondent builder shall not charge anything frem the
complainants which is not part of the builder buyer

68. Complaint stands disposed off.

69. File be consigned to the registry.
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