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HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Avinash Kumar Lohia
R/o: Care of Mr. Rupesh Agarv,ral C4 422 4th
Floor Milan V,har CCHS PIot No 72 IP
Extension Patparganj Near Balco Market Delhi
110092

1.M/s BPTP Ltd.
2.M/s Countrywide Promoters Ltd.

1

Both R/or M-11, Middle Circle, Connaught
Circus, New Delhi-110001

ORDER

The presentcomplaint has been Rled by the complainant/allottee under

section 31 ofthe RealEstate [Regulaiion and Development) Act,2016

[in short, the Act] read with rule 29 of the Haryana Real Estate

(Regulation and Development) Rules,2017 (in short, the Rulesl lor

vjolation ofsect,on 11(4)(al oithe Actwherein it is inter alia prescribed

that the promoter shall be .esponsible for all obliganons,

responsibilities and runctions underth€ provrsion oftheAct or the rules

Date offilins comDlaint 27,O4.2022
14,07.2023

CORAM:

ShriVijay Kumar Goyal

Ms. Priyanka Aggarwal

Sh. Harshit Batra
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and regulations made there under or to the allottee as per the

agreement for sale executed interse.

Unit and pro,ect related details

s.

No.

''Spacio', Sector 37D, Curugram

2

l 33 oi200a issued on 05 04 200a

04.04.2025

M/s Super 8€1tsand 4 others

4 300.f 2017 dated 13.10.2017

we i:13.10.2017 tlll 12.10.2020

5 Date oiexecution offlat t5-02.2077

(on pa8e no. 30 of o6plain0

25.06.2010

(as p€.paEe no.25 otcomplaintl

K'301,3i floor, Tower (
Ipaseno, 31of complaint]

2. The particulars of the projed, the details of sale consideration, the

amount paid by the complalnant, date of proposed handing over rhe

possession and delay period, if any, have been detailed in the following



u HARERA
GI]RUGRA[/ Complarnt No 1761 of2Ll22

1225$.ft-

(onpase no.31 oicomplaint)
10

1303sq.ft.

(a on page no l5Tofrepty)
1l

Rs50,17,{14l.

on PaSe no. 159 of rcplyl

Rs. 36,2A,O14/-

Du€ date of delivery of
Possessionas perclause3.l
of the flat buyer's
agreement i,e. wfhin a

Period ot 36 months froh

hooking/reelstratlon or
flat and th. promorei has
cLa hed grace period of
180 days aft€r th. expiry
of 36 nonths, for
applying and obtairing
the occupation certifi .ate
n respecl of the coony

2506.2A13

Note,Cra.e perlod rs nor in. uded

30.07,2020

(As er pr8e no 154 ofreplyl

01.08.2020
15

B, Facts ofthe complatnu

That the allottee approached to the respondents for book,ng ota flat
admeasurinS 1225 Sq ft in BPTP Spacio Sector- 37 D. Curugram and
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pa,d booking amount Rs. 100000/, through

and receipt No. 2010/1400005869 on dated

4. Thar rhe comptajnanr was ajtofted rhe flat no. K-301, 3rd Floor, Tower-

proied'BPTP Spacio" Se(tor 37 D.

VAT as per S0A dared

sum of Rs 36,28,015/- jn

cheque/RTGS

25.06.20t0.

No-447377

X adm€asurlng 1225 Sq ft

Gurugram.

5. That the rotal cost ofihe said flat is Rs. Rs

7.

,ncluding basic

development charges. club. firefighring & power backup ,nsralation

charge, 3.d Floor PLC, IFMS, car parking,

07 03.2019, out whjch the comptainant paid a

50.t7,414/-

That respondentswere liable to hand overthe possession of a said unrt

belore 25.06.2013 as per buyer,s agreement clause no 3.1 but rhe

.espo nden.builder otrered the possession on dated 01.08.2020 but flar

was not in habitabte condition.

That the complainant sends legal notice on dared 16.08.2020 to the

respondent for unilateral, one,sided charges but they did nor pay any

heed to the complainant.

8. That the respondent at the time ofoffe. ofpossessjon forcibly imposed

escalation cost Rs. 766164l,, electrincadon & STp Charges Rs.104240/-

, club membership charges Rs.100000/- (Withour construcrion ot club

house) and increased rhe super area offlat 1225 Sq. Ft to 1303 Sq Ft.

8ut carpet area remains same. Due to increase in super area payable

amountwas increased and itwas created extra burden on comptainant



obFcted by the complainant ar the trme of ofter ot

9 Thatthe respondenrhad illegaland unjusrified demand towards vATor

Rs 26,092l- intimidation attempt to coerce and obtain an i esal and

unlounded cla,m amount and rhe respondent also demanded 1 year

advance maintenance charges, as per the Haryana Aparrmenr Owners

Act and the charges are to be paid monthly hence asking for rhr

majntenance charges in advance for 12 monrhs, without havinE given

the possession and without the registration of the flat is absoturety

illegal.

10. That respondent €harges tFMS [tnterest tree maintenance securiryJ,

th,s is security depositand butlderwitlget intereston amounr pard but

it is not passed to th€ complainant is illegat, arbitrary and unjtaterat.

11. That due to the malaiide intentions ofthe respondenr and non- deli!,ery

of the flat unit the complainant has accrued huge losses on account of

the career plans oltheir famitymembet and themselves aod rhe furure

ofthe complainantand th€ir famityare rendered in darkas the planning

with which the complainant invested her ha.d-earned monies have

resulted in sub-zero results.

I/ Complarnr No 1761 or 2022
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c. Reliefsought by the complainant:

The complainant has sought iollowing reliefG):

i. Direct the respondents to pay detay possession charges ar rhe

prescribed rate of interest.

12.
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Direct the respondents to quash the escalation cost o[ Rs.

7,66,164/ -

Direct the respondents to quash rhe electr,fication & STp Charges.

Direct the respondents to quash ctub membership charges Rs.

1,00,000/-.

v. Di.ect the respondents to quash oneyear maintenance charges

vi. Directthe respondents to quash VAT& GST Charges.

vii. Direct the respondents to quash rhe increase in super a.ea of flat
r\ , arpet arpd remdrn (rme as preytou,

D. Replybyrespond€nts:

The respondents by way of written reply dated 30.09.2022 made rhe
iollowing submissions:

13. It rs pertjnent to menrion herein that the complaint is tiabte ro be

dismissed on the soleground that the complainanr has indulged himsetf

in "Forum Shopping', as the complainant ,nitially on 06.0 2.2 0 2 1 fited a

consumer complainr bearing no. 13 of 2021 ritted as,,Dr. pankoj Coel &

Ors. Vs- BPT? Ltd." before the Hon,ble National Consumer Dispute

Redressal porum (,NCRDC,,), where,n, the presenr complainanr rs

litigating as 45d Member of the said g.oup comptaini and sought rhe

similar relief before rhe NCDRC.

14. That the complainanthas knocked the doorotthis Hon,bleAurhority for

redressal of their a eged gr,evances with un€tean hands, Le., by not

disclosing material facrs pertainjng to the case at hand and also. by

distorting and/or mis.epresenting rhe acruat facruat situanon wnh

ComplaintNo. 1761 oI2O22
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regard ro s€verat aspecrs. It is furthersubmitted thar the Hon,ble Apex

Court in plethora of cases has laid down stricrty, that a party

approachjng the Court for any reliel musr come with clean hands.

without concealment and/or misrepresentahon of material lacts, as the

same amounrs to fraud not only agajnst the respondents but also

against the

aJ That the complainanr has concealed trom this hon,ble authoriry

that despite being aware ofthe facr tha he timety paynrenr js ar

essence of the agreement. It js submined that rhe .omptarnanr

was in defa ults in making timety payments as a resulr thereof rhe

respondent had to jssue various rem,nder tetters and since

despite several .eminders rhe comptainanr faited ro pav the

outstanding dues till dare despite being awa.e ot rhe tact that

timely paymenr the essence ol the aAreemenr between rhe

thecomplainant

coun and in such sttuarion, the comptainr is liabte to be

the threshold without any further adiud ication.

From thegiven premise, it is very welt estabtished rhat

with malaflde intentlon in orderro shield her own case

this hon'ble authority wth unctean hands bydisrorrin& conceal,ng and

misrepresenti,lg the relevant tacts which are necessary for the prope.

adjudication and ro meet rhe ends of justice. It is furthersubmined rhar

the sole ,ntention of rhe complainant is to unjustly enrich themselves at

the expense ofthe respondent by ffljng rhis frivotous comptaint which

is nothing bur gross abuse of the due process ot law. it is further
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submifted that in light

hon'ble apex court, the

any further adjudicat,on

of the fleet of precedenB lajd down by the

pres€nt complaint warrants dismissal wjthour

15. It iurther submitted that the detailed relieiclaimed by the complajnant

goes beyond the jurisdjction ofthis Hon,bte Authority under the Real

Estate (Regulation and Developmentl Act, 2016 and therefore rhe

present complainr is not rnaintainable qua the retiers ctaimed bv the

complainant associatio..

16. It is lurther submitted that having agreed ro the above, at rhe stage of
entering into rhe agreement, and raising vagu€ altegatrons and seckrng

baseless reliefs beyond rhe amblt ofth€ agreement, the comptainant is

blowing hot and cold at the same t,me which is not permissible under

lawas rhe same is jn violarion ofthe ,Docrrine 
ofAprobate & Reprobate...

17. It is submitred that as per Clause-Z of the aSreement titled as ,,sate

consideration and other conditiolls,, specifically provided rhar in

addition to basicsalesprice (BSp), various other cosrcomponents such

as development charges [inctudjng EDC, IDC and EEDC), preterenhat

locat,on charges [PLC), ctub membership charges (C[.{C), car parking

charges, power back-up jnstauarion charges (pB1C), VAT, serv,ce rax

and any fresh incidence of ray (i.e. CSTI, electrificatjon charges (ECl,

charges for installing sewerage treatment ptaor (STpl, adminisrrarive

charges, interest free maintenance securiry (rFMSl, erc. sha also be

payable by the complainant.

ComplaintNo, 1761 of 2022
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18. Thereafter rhe construction ofthe unft was going on in fultswing and

the respondents were confident to handover possessjon oirhe unit in
question as per the terms ofthe agreement. However, it be noted rhat
due to the sudden ourbreak ofrhe coronavirus (COV1D 19), from pasr

mo.e than 2 years a the a€tiv,ries across rhe country inctuding the
construcrjons ofthe projects came to a hah. Inirially, the Covernment of
India announced the counrrlyide lockdown from 24.03.2020 till the
fu(her orders. Which was subsequently extended to 31.05.2020

Whereairer, the Covernment of lndia partialy Iifted the said tockdown

subject to srring€nt conditions. This countrywide tockdown ted ro
severe migrant probtems whereby alt the tabour from Dethi, Mumbai

and other metropolitans left for theirhometown doe to which not only

the respondent but all rhe devetopers across the country wjtnessed the

acute shortage oflabourwhich in turn took considerable time to sertle.

Whereaiter, desp,te rhe stringent condirions jmposed by rhe

Government ofindja the.espondenrs €ndeavored its best ro comptete

the project, however, ro utterdismay of rhe respondent, our country yer

agajn encountered the second wave ot the Covid 19, wherein rhe

respective Stare Covernment(s) inctuding the Governmenr otDethrand

the Government ofHaryana considering the su.ge in rhe Covrd,tg c.rses

imposed rhe State w,selockdown which again affecred tbe consrructio.

ofthe projecr in quesrion as well as oithe unir ofthe comptainants.

19. It is submitted that despire the aforesaid hardshjps and the torce

majeu.e encountered by the respondents includrns rhe covjd _ 19 under
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whose labyrinth the entire world including the respondents were/ are

caught up, the respondents have managed ro mobjlise the labourro the

sites and the construction ofthe project and rhe tower where th€ unit

of the complainant is located has been duty compteted by the

respondents. Whereafter, the respondenr obtained the occupation

certificate irom the concerned government authorities on 30.07.2020

Post which the possession of th€ unir has been otiered ro rhe

complainant on 01.08.2020. However,the complainanrs, being investor

do not wish to take possession as the real esrate market is down an.l

there are no sales in secondary harkeL thus has initiated th. preseni

i.ivolous lirigat,on.

20. Allother averments made in the comptaintwere denied in toto.

21. Copies oiall the relevant documents have been filed and ptace.l on

record. Their authenricity is not in dispute. Hence, the comptainr can be

decidedbased on rhese uDdisputed documents and su b m issio n made bv

E. lurlsdiction ofthe authorit],1

22. The autho.iry observes that it has territorial as well
jurisdjction to adjudicate the present complaint tor

E.I Territorialiurisdiction

As per notification no. 1/92/20t7.7TCp dated 14.12.2017 issued by
Town and Country Planning Deparrmenf thejurisdidjon ofRealEstate

Regulatory Authorty, Gurugram shatl be entjre Gurugram District for
all purpose wth offices situared in Cumgram. In the present case, the
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on is situated within the

e, this authority has comp

rtt€r iurlsdlction

lanning area of Curugram

)ted terriror,al jurisdiction

section 11(4)[a) is

ae," ou1lble tu ott obtioato8,responebttrR\ o4o tun.t.oi\ Lnd4 t4,pt^rnr. ot th,_ A.t u th. rutes ond ,.guanaa\ _ooe ha""1dp, ., tatlP alt" P' a, Pa thc osrc"he lo,olaupo\ 
^ 

thp &e nN b? Lttth..oavpronte ot att taa rpo,,n, a p,o;
at brrr1,rg. o thecase iov De. bie oto z)
theasactation ofouottesot the@hpetento horiA. as the c;se-n;;;;l

Secrion 34-Funct,ons of rhe Authorltyr

34fn Jt .he A.' prcvrdes to enrrc (onp ratue oi lle oo.E L 1.,a,rupon ,he pmnoFE, rhe at.oupe! cnd te rert esEre cserr . ,n0.. r1r
A, r ond |le jul"! and regutJtjons naoe rhereunder

23. So, in v,ew of the provisions ofthe Act quoted above, the autho.ity has
completeju.isdiction to dec,de the complaint regarding non comptiance
olobligations by the promorer teavjng aside compensahon whjch is to hp
decided by the adiudicating offcer iipn.sued by the comptainants at r

F. rindingson theobiections raised by the respondenrs.

F. I Obiection regarding untimety paymenrs done by the comptainant.

24.It is conrended rhat the complainant has made def,autts in makrng
payments as a resutt thereol the respondents had to issue reminder
letters dated 04.07.2012, 14.t2.ZO72,.lO.OS_20t7 and 23.09.2017. The
respondents have further submitted rharthe complainants have stilt nor

section 11(4)(a) of the Acr

r€sponsible to the allonee as

reproduced as hereunder:

Sectlon 11(4Xe)

2016 prov,des rhat the

per agreement fo. sale.
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cleared the dues. The counsel for the respondents pointed towards
clause 11 of the buyeis a$eement wherein it is stared rhat tjmety
payment ofinstalment is the essence ofthe transaction, and the relevant
clause is reproduced below:

25. At the

11 .IIMFLY PAIMENT ESSENIE OF -ONII',1Cf
TE RM 1 N A f 10 N. CANCE LLAI IO N A N D FO R F EIIU R T

1 L 1 Tt_ne! PotaeaL, ot olt anoun^ os pe. tht: Aprcpnent,
p.aroble br t_he purch@tls) shol be the e\reaitp ot taL
As r@qt I t he pucn^q 

t s] nesteds on fts a no.e a t Jo. t \.
tor ont rc6on whoLt@wt ro po, to the sette, onr ol trte
tnstat4eo6 q dher anoh6 ond Joryp| due ond porabtz
to the Purchoyttslundet the terqs o;d t owtnons ol th'Aqreen4t d bt rc,pe.nve dLe dotes thek o. thePLr.hosetb),n ont oher wo! ht\ to N4oth. cohpt, otobytue on! o[the tpr% ald , ondtuon, ierch,oatonedwthh t_h? he xeutor.d ot ogr@d b_ the splte, ,Lonfuning Pa,shott be e4ntbd to.ancet/ktnho@ thB
Agreenent to hwth and to+eit the b@kiLo onoLns or
oqounts poid upto the Eotn?,t rnon?, oad Non.Retundoble
Anourt th? sele1connrnns poi, ( not u;det on,
obhgoton to send rydind?B lo, the paynenls ta be nodeq the Putrhose4) o\ pet \ heoutc of pornents o4tt tor dcpovnqB -b be naae os per dp\o\d b! thp
5e er/Conlirning Pody _:

outset, it is relevant to comment on the said clause of the
agreement i.e., "j1. T l4ELy qAYMENT ESSENCF oF CoNTRACT.
TERMINATION, CANCELLATION AND FORFE .URE" wherein the
payments to be made by rhe complainanrs have been subiecred ro.[
kinds of terms and conditions. The drairins ot rhis claLrse rn.t
incorporation of such conditionsare notonlyvagueand uncertain but so
heavily loaded in favorofthe promorer and against the alonee rhat even
a single defaulr by the alloftee in making tjmety paymenr as per the
payment plan may resuh itl rermination of the said agreement and
forf€,ture ofthe earnesr money. Moreover, rhe authority observes that
despite complainants being in defautt in making timely payments, rhe
respondents have not exercised discretion to Erminate rhe buver,s
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agreemenr. The attention of authoriry was also drawn towards ctause
11.3 ofthebuyer's agreement whereby th e comptainants woutd be tiable
to pay the outsranding dues together with interesr @ 18% p.a.

compounded quarterly or such higher rate as may be mentioned in rhe
notice tor the period of detay jn making paymenrs. tn fact, the
respondents have charged detay paymenr interesr as per ctause 11.3 oi
the buyer's agreementand has nottermjnated rheagreemenr in terms oi
clause 11.1 oi the buyer,s agreement. ln other words, the respo.denrs
have already charged penatinterest from the complainants on account ot
delay in making payments as per th€ payment schedute. However. after
the enactment ofrhe Acr of2016, the posit,on has changed. Secrron 2[r.r]
ofthe Ad provides rharthe rare ofinterest chargeable tiom the a ortees
by the promoters, in case otdefault, shall be equal to the rate ot interest
which the promoter would be liable to pay the allottee, in case ofdefautr
Therelore, i.terest on the delaypayments Fom rhe comptainants woutd
be charged at rhe prescr,bed rate i.e., 10.700lo by the respondents which
is the same as is being granted ro the complainants jn case of detay
possession charges.

FII Obi€cdon regardlng fo.ce naieure condirions:
26. The respondenr-promoter has raised the conrention thar the

consbuction of the project was delayed due to reasons beyond the
control of the respondent such as COVID 1 9 ou rbreak, lockdown d ue to
outbreak ofsuch pandemic and shortage oflabour on this account The
autho.iry pur reliancejudgment otHon,ble Delhi H,gh Court in case ntted
asv/s Ha iburton Ollshore Senices tnc. y/S yedanta Ltd. &
Anr. bearing no. O.M.p (t) (Conn,) no. BA/ ZO2o and t,As 3696_
3697/2020 dated 29.O5.ZO2 0 which has observed th:r-

ComplainrNo. 1761 of ZO22
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''69. Th e po st non -pe.fa rhance aI tle Conuacor .o n nat be .ond a ned
due to the COVID.19 lackdown ih Morch 2020 in tnt)ia The
Cantractot wos in bteach since Septenber 2A 19 Opponunties wete
stveh to the Contractor to cure the sane repeoadl, Despne the rone,
the Lantracto. cauld nat conpjete the praject. The outbrcak a/ o
pondenic connot be usd os oh uqy kr h* pe4tn e al o
contact lor whrch the deodjines \9ere nL.h beforc the ouhrpok

27.In the present conptaint atso, the respondenr was liabte to comptete rhe
construction of the projed in question and handover rhe possession ot
the saidunir by 25.06.2013.The respondent js claiming benetir oi
lockdown which cam€ into effecton 23.03.2020 whereas rhe due date ot
handing over of possession was niuch prior ro rhe event oioutbreak of
Covid 19 pandemic. Therefore, the aurhority is of the view rhat ou tb.ea k
ol a pandemic cannor be used as an excuse for non- performance ot a

contract for which the deadlines w€re much before the ourbreak rtsetf
and for rhe said .eason the said tim€ period is not exctuded white
, dlculdtrng lhe detdy in handing over possess.on

G. Findings on the retief sought by the cornptainant.

R€lief sought by the comptainan! The complainant has sought
following reliel:

1) Direct the.espondents to pay the detay possession charges atons
with prescrtbed rare oiinterest.

c.l Delay possession Charge

28. The respondent took a ptea that the comptainanr inirially on 06.02.2021
filed a consumer complaint bearing no.13 ot2021tirted as,,Dr. pankai

Goel&0rs.Vs. BpTpLtd.,,beforetheHon,bteNationalConsumerDispute

Redressal Forum (,,NCRDC,), wherein, the present comptainant js

litigating as 4sth Member of the said group conrptaint and sought th.

CompbintNo. 1761 of 2022
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similar relieibefore the NCDRC tor simitar retiet Oon the contrary, rhe
complainant states that the complaint pending before NCDRC has been

withdrawn and the Hon,ble NCDRC vide order dated 23.03.2023 has

deleted the name ofthe complainant allottee from rhe array oiparties.

29. Since, common ,ssues with regard to super area, cost escalarion. STp

charges, eleckificarion charges, raxes viz GST &VAT, advance

maintenance chargesi car parking charges, holding charges, club
membership charges, pLC, developmenr location charges and utility
connection charges, EDC/lDC charges. firefighting/power backup

charges are involved against rhe respondents. So, vide orders dated

06.07.2ozt and 17 .0A.2021 a committee headed by Sh. Manik Sonawane

IAS (.etired), Sh. Laxmt Kant Saini CA and Sh. RK. Singh CTp (reriredl
was constituted and was asked to sirbmit hs report on rhe above

mentioned issues. The representatives of the allottees were atso

associated with thecommineeand a repoft was submitted and the same

alongwith annexures was uploaded on the website ofthe aurho.iry.

30.1n the present complainr, rhe comptatnant intends ro conrinue wjth the
project and are seeking delay possession charges as provjded urder rhe

proviso to section 18(1) oftheAcl. Sec 18(11proviso readsas Lrnd.r.

"Sectlon ,A: - Return ol Mouna od @mpentution

13(1), lf the pronoter loils to cmplete o/ k unoble ta give
po$$ion afan apattnena plat, ot bLildihg, -

Prcid.d that wherc al atott@ doq not intead ta
withdtuw lron the prcject he shalt be poid, by ,he
ptuhoter, interest for eeery nonth ofdetay, til the honAng
over oJ the po$essio! ot such lote qs na! be pteyribed "

3r.Chuse 3.1 of the flat buye/s agreement provides rhe time

ffu..' handing over possession and the sam€ is reproduced below:

ComplaintNo. 1761 of 2022
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I ddL\c,I o rhetJtblyersrgrepmp-r r.$ l1r_ap_r io
or 36 months trom thedare otbooking/rrgislrJ;ion or
ttat and the promotf has clarmed grace pe.iod of 1Ao
days after the expiry ofj6 montts, tor'applyiq and
obtaining the occupation .ertiti.ate tn resoect ;r the
, oto.. tror rhc djhojriy.

12 At rhe rncepuon. rt r\ retevdnt r\e pre..er !o,_ srol
clause of rhe floor buyer,s agreeme.t wherein the possessjon has be.n
subjected ro numerous re.ms and conditions and force majeure
circumstances. The drafting ofthis ctause is not only vague but so heavily
loaded in aavour of rhe promoters rhat even a singte defautr by rhe
allortee in fulfiltjng obligations, formalities and documentations etc. ds
presc.ibed by the promoter may make the possessron ctause irretevant
lor the purpose of altotrees and rhe commirment date for handi.g over
possession loses its meaning. The incorporarion oi such ctause in rie
buyer's ag.eemenr by rhepromoter js just to evade the liabitity towards
timely delivery of subject unit and to deprive the altottee ot his nghi
accruing afterdelayin possession. This k jusrto comment as to how the
builder has misused his dominantposir,on and.trafted such mrschievous

clause in theagreement and the a ottee is leftwirh no optron bur to sign
on the dotred lines.

33 Admissibility of grace p€rtod: The respondent took a ptea on
18.07.2023, rhat due date may be taken by along 6 months gracc Deriod
which comes out to be 25.12.2013. As per ctause 3.1 of the buver,s
agreement clearty states thar the grace period ot 6 monrhs can be
applying and obtaining the occupation certiticate of the said protect.
Further the respondent states that Haryana Reat Esrate (regularion and
development) Appellate Authoriq, in appeatno.122 of2022 case ritt. as

Emaar MGF Land Ltd. V/s Laddi paramjeet Singh and others wherein rh.

ft/.fuace eenod in sirl,ilar cond jtion has been atiowed.
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34. However, the promot€r has proposed ro hand over rhe possession ofthe
unit within a period ot36 months frorn rhe date of booking/r.gist.atron
offlat, rhe flat booked on 25.06.2010. So, the due date is catculared trom
the dare ofbooking offlat i.e.,25.06.2013. Further, it was provided in the
buyer's agreement rhat promoter shal be entitled ro a grace period of
180 days after the expiry of the said committed pe.iod tor apptying and
obtaining occupation ceftificate. In other words, the respondents a.c
claiming this grace period of 180 days ior apptying and obrarnjng
occupation certificate otthe said unit. There is no marerial eviden.e on
record that the respondent-promoteE had applied or obtained
occupation cert,Ilcate withinthis span oi36 months and had starred the
process oi issuing offer of possession after obtaining the occupation
certificate. As a maner oi tact, the promorer has not obtained rhe
occupation certificare and offered rhe possession wirhin rhe nnre tinlr
presc.ibed by hjm in the buyer,s agreement. As per the settted tas,, one
cannot be allowed to take advanrage oi hts own wrongs. Acco rdi.g1y, rh rs

grace period of180 days cannot be allorved ro rhe promorer

3 5. Admisslbility of d€tay possesston charges at prescribed rate of
interesB The comptainants are seeking delaypossession charges at th.
prescribed rate oii.reresr on the amount al.eady paid by him. Howcver,
proviso to section 18 provides thar where an allonee does not inrend to
withdrawfrom the project, heshallbe paid, by the p.omoter, rnteresr tor
e!pry month oroelJy lrttrhehand.ngo\er.tpo\\p5non dr!u,f rdri rl
may be prescribed and it has been prescrjbed under rule 15 of the jtc\
Rule 15 has been reproduced as underl

Rulc 15, Prctcrlbctt fote ol tnt*pst- lp.oviso to se.tion
12, s_ection-t A ondsub.tktion (1) oid subse.lion tTt oJ
sectionl9l
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(1) Forthe purpdeofplorisotosection 12:kcdon B: dnn

the rote prescribed sholt be the state Bonk oJ tndia
hign?* oorurot , o$ o! lendn| .ote -!%p,ovded ,hor ,n .!,p t4. statb Ba4t\ at ld,o
no,gtaot tu! ot lendina ,ote :MCLRI r not n r,p
thall be rcpto.ed bJ.u,h beathnot\ teadno totp.
wtica the Sta@ aork ot taon na, n\jon tn:to t,np
lar tending to the seneral pLbtic,

36. The legislature in its wisdom in the subordjnate legislation under the
p.ovision of rute 15 ofthe rules, has derermined rhe prescribed rare of
interest. The rate of, interest so derermined by the legistature, is
reasonable and if the said rule is followed to award the interest. it witl
ensu.e unjlorm practice in allthecases.

3 7. Con sequen tly, as per websii€ of rhe Srate Bahk

the marginal cost of lend ing rate (in short, MCLRI irs on
date i.e., 18.07.2023 is 8.7S0l0. Accordingty, the prescribed rate ofinte.est
will be marginalcost oflending rate +Z% i.e., 10.75%.

38. The definition ofterm 'inter€st,as defined undersection 2(ral otrhe Acr
provides rhat the rate of jnterest chargeabte from the altottees by the
promorer, jn case ofdeiault, shallbe equal to the rate of interest which
the promoter shatt be liable to pay the altottees, in case of defautt The
relevanr section is reproduced betow:

(dt \rt resl' @6 ke hB ot iteren poJoble U.trpronoler or the allottee_ os the Lote hdv hp
Erptanotion. -Fot the pury^e 

"1 
*," ior*_

.he rdte ol 
'nkrcst 

charyeabte lron thp a auee bv L\e
pronoter_ tn 

'ose ot defoutL tha bp equot to thp itc olin.qel wnith the Drcno@r ,hal be hoble ra oor rhc
otlouee n case al deloutL
the interat potabte b! the pronotet to the ollonee shall be
Jran th" date the wonoter, et eNed rhc onount o. aN Dot I
th?tpotttllthedo@ Lheanotnt or pot ttereot ona,ni,est
theteon it re[unded, and the nte.. porabte ;, rhe a]tonp-
tot,rp ptonote,.hatl be,,on th?dote theolta pedetoLl;
tn patnentb rhe pronotetu rhe da.e t E potd:

ComplarntNo 1761 of 2022
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39. Therefore, interest on the delay payments from the complainants shal
be charged at the prescribed rate i.e., 10.75% by the
respondents/promoters which is the same as is being granred to the
complajnants in case otdelayed possession charges.

40.0n considerar,on oithe documents availabte on record and submrssions
made by borh the parties, theauthoriry is satisiied thar the.espondent is
in contravention of rhe section t1(4)(a) oi the Act by not handing over
possession by rhedue date as per the agreement. Byvirrue ofclause 3 ol
the ag.eement executed between rhe parnes on 1S.02.2011 the
possession oi the subjecr apartment was to be delivered wirhin 36
monrhs from the date oi booking/registration ot flat. For the reasons
quoted above, rhe due date oipossession is to becalculated from rhe dare
ofbooking i.e.,25.06.2010 and rhe said time perjod of 36 months has Do(

been extended by any comperent authority. Thereiore, rhe due dnte ot
possession iscalcutared from thedate of bookingof flatand thesaid rime
period of 36 months expired on 25.06.2013. As far as g.ace period rs

concerned, the same is disallowed for the reasons quoted rbove
Thereiore, the due date ofhanding over possession is 25.06.2013.

41. The respondent has obtained the occupatjon certiffcate on 30.07 2020.
Copies of the same have been placed on record. The authority is of the
considered view thar there is delay on the parr ofthe respondenr to ofter
physical possession of rhe allotted unit to the complainant as per the
terms and conditions ot the buyer,s agreemenr dated 1S.022011
executed betlveen the parties.Ir is the faiture on pa.t ofthe promorer to
fulfil its obtigations and responsibilitjes as pe. the buyer,s agreemenr
dared 15.02.2011 to hand ove. rhe possession wirhin the sripuldred

lA"
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Section 19(10) ofth€ Act obligates the altotree ro take possession ofthe
subject unit within 2 months from the date of receipr ot occupation

certificare. In the presenr complaint, the occupation cerriticate was

granted by the competent authoriry on 3O.O7.ZOZO. The respondenr

offered the possession ofthe un,t,n quesrion ro the comptainant onty on

01.08.2020. So, it can be said that the (omplainant came ro know about
the oc.upation cert,ficate only upon the date of offer ot possession

Therefore, in rhe interest oi naturat justjce, the complainant shoutd be

given 2 monthJ time from the date ofofer oipossessjon. This 2 month

ofreasonable time is being given tothe comptainant keeping in mind thar

even after intimation ofpossession practica y he has to arrange a tot ot
logistics and requiste documents includ,ngbutnor limited to inspectjon

of the completely finished unit, but rhis is subject ro that the unit being

handed over at the rime of taking possession is in habitabte condition It
is further clarined that the detay possession charges shall be payabte

from the due date of possession i.e., 2S.06.2013 till the date of ofter ol

possession [01.08.2020) plus tlvo months i.e., 01.10.2020 Th.
complainant is iurther directed ro take possession oa the aloited unir

after clearing the dues, if any remains after adjustmenr oi detav

possession charges and other reliefs withjn a perjod of 2 monrhs and

failing which legal conseque[ces as per the provisions of the Act wilt

42

43.Accordingly, rhe non-compliance ofthe mandare contatned jn section

11(4)(a) read with secrion 18[1) ofthe Act on th€ part ofthe respondenr

is established.As such rhe compla,nantsare entitled to delaypossession

charges at rate of the prescribed interest @ 10.25% p.a. w.e.t 2 5.06.2013

fu 
rill the date of otrer of poslession (01.08.2020) plus two months i.e.,
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per provisions ofsection 18(11 ofthe Act read wirh rule

c.Il Increase ln superarca

44. It js contended rhat the respondents have increased the super area ofrhe
subject unit vide tett€r ofoffer oapossessjon dated 01.08.2020 wirhout
giving any tormat ,ntirnation ro, or by takjng any wntten consent from
the allotree. The said fact has not been denied by the respondenrs in
reply. The authorjry observes thatthe said increase in the area has been
as pe. clause 5 ot the buyer,s agreement. The retevant ctause from rhe
agreement is reproduced as under:-

" 5, ALTEMvONS tN ALA S DESIGN AND SqECIFICAflON

AND RESUL|AII| CEANGES IIT AMOUNTS PAYABLE

The *ltet/@nfirtung porry is in the prces o[ devetopns
residentidt btocks in he spacto in occotdohce tuhh thp
opproved toyott plah lq the Catany. Howeret, il any chohad,
ahpro ans nodit@tons in th" tentonve bLdno p;,r
ond/or tehtotive d.awings are nece$ttoted durins the
constru.tian ofthe untb or 6 na, be rcquitetl byony notuotv
a,,ho,,tut l.o, otnerui* rnesan"w tb?ena@d.,tabh ;o
Ahhh th. punh^prtrt ttat rdt,p no obp uor ond hetebr
siv* hts urconditiohdl dMnt "

45. On perusalofrecord, the superarea ofthe unjtwas 122S sq. ft. as per the
flat buyer's agreementand itwas increased by 7g sq. ft. vide letter of ofi.er
of possession, resultjng in total super area of 1303 sq. it. The sard

commjttee in this regard has made fo owing re€ommendations while
su bmitting reporr:

AIVURUGR

020; as

e Rules

I
01.10

15 of

"The abore site .epon was d,scussed in th€ meeti.S of rhe
Cohnittee held on 08.09.2021 and aft er deraited deliberanon, ih€
Comhittee hakes the foltowins rsonmendations:

[i). fhe kclusion of atua undet poot bolanchs tank o, connoh.a(n ru ifr?d tle4rc the afto und?r poot botonchg .a.L4eo ring 432 4A lq.ti tpatu cenerunon) o\d bs4.2s 4 I(Spoctol dot b" pttuded froq thecoksory ot tohnoa orea\
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0n I:::: udet k!tute.w: etewtion nea,u ne t2os4 sq. ttfo.t,ben?rc onl and 6665.04 sq. ft (pork Spqio) doy be
dctruded lron ke bens a; orch ectuat

Int Conequent upoa d.l6na ot rhp ohovc nent @ned roqpoaen.:
lron the h\t ofrhe .onnon oeos. .ne oddtn4ot .oqnrn a..o\
will decrc$e hon 4571329,q,ft to 3A363.92 sq, tt Lparkspotio) ond ton 2dao \qf ta twt,_$ ,q i )yo,^
L.net otton) A..oftrinttt, sateabte ahn/.n..,6- -;-- .;..^.

Uortsdociot ond h on t.tu2e,o t.zdt1iiGifi frt *
Potk Gpne,o onl_ )a Lhe hiant,aks. th" supet a,"a ot op
apdrtnent neusunng 1a65 sq_ft ||ill rcduce ta 1ss1s0 sq.Jt
(1431.7 x 129A5) in patu spocta ohd the ,uper oreo .t theopoan"rt a"o,Lnng tr21 sq ft wth rerLff t , t4ab -u .q t.ttt3606rt./nt1t fi po Cpae,at,an A, o,Jna^ tLp
rc.oarden, aapanv bcahenett o 1o_, ot,n, o"". 1,1,6 4,,
I e n o i n ing conp la in o n ts/a otte*.

the atto r1d"r the renahng t.qpo4ent_ at L\c .odn_,n uteo4"4t,o"pd .n ttte Annuut.-6tpotk gcnprdtont urd 4F, ",ue.tpa,L.ro.tol not bp dllowed ro *.rytaa.a i tn" ,o", u,,u,,,
te.n\ ol theenabhng ctoute 2 4 ol the ooreemens

46 ln the instant case, the super area otthe subject flat measur,ng 1865 s{r.

ft. would reduc€ ro t85LSo sq. ft on the basis of aforesaid
recommendations ofthe commitlee report. The aurhorty holds that the
super area (sateabte area) of the flat in thjs project has been rncreased
and as found by the commiftee, the saleabte arealspecific area factor
stands reduce rrom 1.30 to 1.2905. Accordingly, the superarea oi the unjr
be revised and reduced by rhe respo.dents and shaltpass on this benetit
to the complainant/a[otteeG] as ps the recommendations ot rhe

G.III Cost escaladon

47.The complainant has pleaded rhat the respondents also imposed
escalation cost Rs.7,66,164/- after an incrcase in superarea from 122S
to 1303 sq. FLwithourincreasingthecarpetarea.The respondents in rhjs
regard took a plea that cost escalaflon was duly agreed by the
complainaDt ar the rime of booking and the same was incorporat€d in the
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FBA. The undertaking to pay the above-m€ntioled charg€s was

comprehensively set out in the FBA- In this cont€xt following clause of
th€ FBA is noteworthy:

" 1 2 1 lThe puchael\) undtsbnds and aorees that rh? basi. sdt! pnee ts
estutotion lree except o etuotion eh{e the c6t ol*eet, ftne dntl oth{
.atttructian note.iok itrede beyatd 10%. h b lurther asreed ond
undestoad thot the seet pnce oJ R;.27,s00/ pet ton ond pn.es aI other
.on*ruction noteriolhas been toket os pet index pri.? os on Ot 092AA9
.he.onpon! h lutty outhor^ed b.eeiy the.a* al conn u.tion natenoh
bosed an na*e.conditions. fhe rev6ion, il ory. sha be ntinoted ta rh?
purchase.(, ot the tine oJ pose$ian. .he putchose4n aarees antl
urde4oA" ta urondr,a^ot\ ,e,. ,o. ,.i p,) .".
esaldkd onounr widout an! objecaon at.hall.nge whotsoever'

48 The autho rity has gone rhro ugh th€ repon of rhe comm ittee and observes

that as per the calculation ofthe esrimated cosr of consrruction for rhe

years 2010-11 to 2013-14 and the actuat expenditure of rhe years 2010

to 2014, the escalation cost comes down ro 374.76 per sq. ft. from th.
demanded costofRs.588 per sq. Ft. No obiections io the.eport have been

raised by either of the parry. Even the commttree while recommending

decrease in escalation charge has gone through booking form, buitder
buyer agreemenr and the issues ra,sed by the promoters ro justity

increase in cost. The authorityconcurswirh the findings ofthecommiftee

and allows passing oftenefitofdecr€ase in escalaiion cost ofthe altotted

units from Rs. 588 per sq. ft to 374.76 per sq.ft. to the a ottees of the

pro)ect. The .elevanr recommendation of rhe comm,ttee rs reproduced

''c@cluslod:
In viN of the obove db.tssion, he @nnittee is oI th. itu thot
et.oldtton cost oJ k_ 3tu76 pq sq. le.r is b be olo|'ad irsdod of k.
5AA dfianded by the developet.,,

49. Th€ authority concurs wirh th€ recommendations ofthe commjtreeand

holds thatthe escatation cosrcan be charged only upto Rs.374.76 per sq.

& rt. rnsterd or Rs. s88 per sq. ft. as demanded by the devejoper.

comPl.int No. r761 of202z
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G.MATcharg

ComplarnrNo. 1761 of 202l

50.1t is contended on behalfofcomplai.anr thar the respondents rarsed an

illegal and unjustified demand towards VAT ro rhe tune of Rs. 27,104/
It js pleaded that the liabi)iry to pay VAI is on the buitder and not on thc
allottee. But the vers,on ofrespondents js otherwise and rook a ptea thar

while booking rhe unit as wetlas enterjng inro flat buyeragreemenl. the

allottee agreed ro pay anytax/ charges including any tiesh incident ottax
even if applicable retrospecrively.

51.The committee took up rhis Issue while prepa.ing repoft and aftcr
considering the submissions made onbehaliofrhe a otrees as wel as the

promoter, observed rhat thedeveloper is entitled to charge VAT from the

alloftee ror rhe period up to 31.03.2014 @ 1.OS% (one percent VAT + 5

percent surchargeonVA'I). However, ior the period w.e.t 0t 04.2014 ntL

30.06.2017, the promoter shatl charge any VAT iionr thr
allottees/prospective buyers at the rateoa4.51% as the promoter has not

opted for composition scheme. The same is concluded in the table given

Eftectiv€ wherhcr

52.The authority concurs with th€

holds that promoter is entitled

recommendat,ons olthe

to charge VAT from the

o1,o4.2074
30,06,2017

up tn 31.03.20r4
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31.03.2014 @ 1.0570 (one percent VAT + S percenr

VAT). However, for the period w.e.t 01.04.2014 titl
30.06.2017, the promoter shall charge any VAT irom rhe

allottees/prospective buyers at the rate of4.S1% as the promoter has nor

opted ior conposition scheme.

G.V Advanc€ maintenance charges

53.The issue with respect to the advance maintenance charges was atso

reierred to the commiEee and who after due deliberarions and hearing

the aliected parties, submitted a report to the aurhority wherein it wirs

observed as under:

"D, An.uat Moidtenoi.e dury6: Altet delib{aton, t MS agre.d
Lpoh that rhe respon.lent tilt recovet nointenonce chirses
quartetlt, insaedd olannud r."

54. The authority is oftheview that the respondenrs are right in demanding

advance mainrenance charges at the rates' prescribed in the builder
buyer's agreementat thetime of offer ofpossession. However, as agre.d

by the respondents before the said committ€e, the respondents shal
recover maintenance charges quarterly instead ofannually. The demand

raised in this regard by rhe respondents is ordered to be modraied

accordingly.

G .VI GST

55.The:llottees have also challenged the aurhority of the respondents

builders to raised demand bywayofgoods and services tax.It is pteaded

by the complainant thar while issuing offe. ot possession, the

respondents had raised a demand of Rs.1,90,390/- under rhe head GST

{THA
d!- eun

RERA
aompldrnt No l761.rZOl2

period up

surcharge

Al..yhich 
is illelal a^d rs nor liable ro repeat ro be paid by him.
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56.Though the version of respondents is otherwise, but rhis issue was also
referred to the commitree and who after due deliberations and hearing
the affecred parties, submitted a r€porl to the authority wherein it was
observed that tn case of late delivery by rhe promoter only the difference
between post CST and pre-csT should be borne by the promoter. The
promoteris entitled to charge hom theallonees theappllcabte combined
rate of VAT and service tax. The relevant exrrad of th€ report
representing rhe amount ro be refunded ts as followsl

t^.,,..,,. l o

l**

L{,*i15*

"''"1"qt

(A)

(3)

,,'] -l''-

The authority has also

complaint no.49l2018,

hfmstructure PvL Ltd.

perused the judgement dated 04.09.2018 in

titled as Porkash Chanil Atoht Vs. M/s ptvotat

passed by the Haryana Real Estate Regulatory
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Authoriry, panchkula wherein it has been observed that the possession
of the flar in term ofbuyer's agreement was required to be deljvered on
1.10.2013 and the incidence of cST came into operation thereafter on
01.07.2017. So, the complainanr cannot b€ burdened to discharge a

liabiliry which had accrued solety due to respondenr,s own tautt in
delivering timety possession of the nai The .elevant porrion ot th.
iudgement is reproduced belowl

A. fh".onptoiia ha\ the" argr"d t4dt tr\ ,. fandr4tdpnond_to, LsTlVAr chdtg\ ts tL,t+pd ta, Notq-or t,lLhp C\I hobttttr hds otctued bp.!u." a, t"\pond?a, or,
loiture to handowr the possesrion an ttne oha 0i) the o.tuulvAt totp I tas% hst@t! ol a% bptlc
rp<Daadpr. the authoirv 01 tnn po,rt wttt ob,ptue tha, Lhepo'.esoa ot.he flot k Le;d oJ bura-, ocrcena wo .eqdt.tt
to b? detU..ed on t.t0_20 1 J o1d the in. d?a." ot L, I onp d.
ope'otioa thprcafi?ronOt.o7 2O t 

- \o th".ohito,ro d4\.
be burdened to discho.ge o liobitity which hoi uc.rue.t atptr
due to respondent,s oen lauh in detivenng dnel, po$esron ;l
the fdt Regarding VA,r, rhe Authotity would od;ie th thi
respandent iha consrttoseNtcetorepe ontJ wtl.anvey toth..anploina rheonount|9hrch he is liobte to poy os pe; the
octuot.rcte af vAT lred b, the Goverhnen ja;he puhtl
extehdins upto the dee ed date of oJl* of posd,i.n j e .
10.1a2a13."

58.1n appeal no. 21 oi2019 tjrted as [.{/s plvotal Infrastructure pvr. Ltd Vs

Prakash Chand Arohi, Haryana Reat Esrate Appe are Tribunat,
Chandisarh has upheld the parkash Chand Arohi Vs. lvls pivoral

Infrastructure Pvt. Ltd. (supra). The relevanipara is reproduced below:

"93.ThB [a,t.i, not dispded thatheesf hosbetodeopph.abl" L e]
01072017. As per he ln flot Bure,,s As;;eacnt dat@
14.02 20l l. the d<ned date uJ porse$n4.an;, ro I 1_a8 20t4
ond ospo the se.ond agteenentdoted 29.0J 20t? the d?ened
dore oI p@tses,on .ons @ 2s,09 20 t 6 So. bktaq he .,eened
dok ot powsston ol bolh the ogrcencn!. csf has qot be.an.
opptitoble b! thot dat?. No dolbt- n Oou:ps4 t2 ond r t 2 &ct"\pondenr/olloua h6 ageed ro po, o the Cov qq?41
rctcs, ta\ on laad, nun eolptoperry toxs and othet o^esR ?o o, tevobte ro|9 t ti l,turc b, coveraapnt nuaqpot
outhonq ot ont oth?t govemde4t aurha,,t, But t his l,oh,tg
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ol hR awn wory/delautr so. the op@toh\/ptonot;; _u:

59. The due date oipossession is prior to the date ofcoming into torce otGS,t_
i.e. 01.07.2017. In view otrhe above, the authoriry is of the vjew thar the
respo.dents/p.onoters were not enritled to charge csT from rhe
complainant/allotree as rhe liabiliry of CST had nor become due up to the
due date ofpossession as per theflat buyer,s ag.eements The aurhonty
concurs with rhe findings of the committee on th,s issue and holds that
the difference berween post cST and pre cST sha be born. by rhe

C.VII STP charges, elecirincaflon, flrengh(ing and powrr
backup charges

60. The respondenr issued an offer ofpossession tetter ro rhe comptainants
along with various unjusr and unreasonabte demands under various
heads i.e. cost escatation ofRs.7,66,164l-, electrification and STp charges
ol Rs.88,354/-. On th€ orher hand, the respondent submitred that such
charges have been demanded by the altotrees in rerms of the flat buver,s

61. The said issue was atso reterred to the comminee and it was observed as
under bythecommittee:

that be (onfined onltuptothe deened aotpolporaso. tne
d:::\:,:n 

!:tivery ot pos"$D4 B the detauh o. th? oott ot hp
and the po*$\toh wa\ atercd an

aB t2 2at7 by thot nne fie LsT hod b?. on" oopL. ;ik Bd
t\ ,et pd prht iple oI law rhor a op\on runnat okp t he b?4elt

i. rhe Conntae enined ip .ontents ol the FBA, ewcuted
wit h .he ollottea olspodo and pot\ C?aercloa aad Ioraa thol
vot,ous rhorg$ to be poid by the olokees lnd npn oa ol
.tau\e 2 1 to to h)_ Npth the etettnfrcat,o; aroe, fiste,anwhere h thB ctoute_ ht tt h^ be d.fned oi\|here elctn thp rBA' Rather ECC|FFCtpBtC Lhorses hoE been

Complaint No. 1761 of 2022
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n.nttoned at.lau* 2 t A.fi,.haretube padot tNR too pet

ii. fhe ten electrc.onn%tioa charges (ECC I ho, been delnpd ot
clouse 1.16 (Spociot ond Clauy I tg lpork cpneroton). whhh
i\ reprcduced betow.

' EC(" or el?.ttictty t onnat @n. harya rholl neoa t he
.horyes fu the inlo onon ol the pte.i ttt qptel
ordaginq etah.ity rcnaection ls) Iron Dakshn
Horyooa Eili Vdyur Nson. Horyona ond othel
related .hotget and penses. "

tti. Frca the defrnt'on oJ EcC t B cteor nat ete\t,t^oton
chorges orc conprivd in the etqnic connection chotges ohd
the sdne have been ctLbbed with FCCI1R|C ond orc to be

sq. ft- Therefa.e, the Connittee
'19x hos conveyed the elect fcotion
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in ar atbitra ry no n n e r o nd i n
nditions of the agreehent

ion made bythecommitree

rg6, clubbed wlth STP cha.ges,
tuunh-crn.nvoice be deteted

ded hon the alott@s or
sq f smto. to thor al the ullotr..\ rl

6 2. The authorty concurs wjth t
and holdsthat the te

cha.ges be demanded f.om the a ottees of Spacio @ Rs.8.8S sq. ft.
Further, the rerm ECC be clubbed with FFC+PBIC an the statement ot
accounts-€um-lnvoice atrached with the letter of polsession of the
allottees of Spacio and be charged @ Rs.10O per sq. ft. in terms of the
provisions of 2.1 (0 ar par with the allon€es of park ceneration. The
statement of acfounts-cum-invoice shall be amended to rhat extent
accordingly.

u bbed v n h F FC I P E lC in th e sto tenent o I
'keanachedB'rh the terret rl poste:ron
Spacia and be chorged @ lNR 100 per
he prohtons af2.1 A at por wth the
;eherotion. rhe statenent al a.countr

ded to tho t ex? nt ociord ing ly

G.Vlll Club memb€rship charges
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63.|t was €ontended by the comptainantthat rhe respondenrhas charged a

sum of Rs. 1,00,000/- ofclub menbership charge in ts lerter tor offer of
possession despite the facr that the construction ofthe club has not been

completed till date. Further, in plethora ofjudgements of various RERA

Authorihes; ithas been held thartheclub membership charges cannot be

,mposed on rhe allottees iitl the time rhe club is not complered and

becomes functional. On the other hand, respondent denjed that the

construction ofclub has nor Snished. The respondent has been raising

demands as per itswhimsand tutldt*.

64. The said issue was also referred to the committee and who airer due

deliberations and hear,ng the affecred parttes, submitted a.eport to th.
authortywherein it was obsewed a5 under:

"..Alter delibetution, ir was agrced upon thatclub nenber\hip wnt
be oDtionol
Provided if qn altottee opts out ta owit this fociLt! and lotet
opprcachesthe retpondenrlor ne bershe ofthe.lub, thcn he sholt
pay the club nekbeBhip charges 6 na! be decded br the
respondentand shallnot invoke the tent aJ FBAS thottihtts Cltt( t.)
INR 1,AA,0AA AA

lh view al the.onsensus atrive.t, the ctub henbershe mo| be nade
optionol The rcspondent ha! be.lirccted to relund the CMC fon!
rcquest 6 t4tved fron the ollottee in thisregord wthconditbntllat
he shall obide bt the obove ptuvtso,

65 Theauthority concurs with the recommendarion madebyrhe commirtee

and holds that the club membershjp charges (CMC) shaltbeoptjonal The

respondent shall relund the Ctvtc ii any request is received from the

allottee. Provided thar ifan alloftee opts our ro avait this facility and tater

app.oaches the respondent for membership ofthe club, then he shaI pay

the club membership char8es as may be decided by the respondenl and

shall not invoke rhe terms of flat buyer,s ag.eement thar timjrs CN4C to
Rs.1.00,000/

A
/Y H. Directions otthe authoriry
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66. Hence, rhe authority hereby passes thts order and issues the followjng
dir€ctions under section 37 ofthe Act to ensure comptiance ofobligatjons
cast upon the promoter as per the funcdon enrrusted to the authoriiv
undersecrion 34t0:

. The respondentsaredirected to pay interest at the p.escribed rate
of 10.75% p.a. for every monrh ofdelayon theamount paid by rhe
complainant from the due date of possessron i.e., 2 Z.O7.Z0t6 ti,tl
orfer of possess,on ,.e., 01.08.2020 plus 2 months 01.10.2020 ro the
complainant as per proviso to section tB(1) oi rhe Acr read with
rule 15 ofthe rules.

. The arrears oisuch interesraccrued from due dare of possession
till its admissibitiry as per direction (i) above shalt be pard by rhe
promoter to the alo$ees respectively within a period of 90 davs
kom ddte or rhis order as per rute r6(2J of rhe rutes.

. The complainanr is directed to pay outstanding dues, ifany, after
adjustmenr of interest for the delayed period against rheir unrft.
be pa,d by the respondenrs

. The rate ofint€restchargeable from rhealonees by rhe promoters.

in case ot deiautt shal be charged at rhe prescribed rate i.e..

10.75% by the respondent/prornoters which is the same rare ot
interestwhich rhe promorers woutd beliable to pay the altorte€, jn

case ofdefauk i.e., the delayed possession charses as Der secrion
2(zal ofthe Act.

. STP charges, €tectrification, nrefighting and power backup
chargesr The authority concurs with rhe recommendarions ot

CohplaintNo. 1?61 of 2022
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commitree regardrng STp charges, electfl fi carion, ftreftghrjng and
power backup charges etc. and ro be charged as per the
recommendation of the commlttee.

. CIub memb€rship charges: The aurhorjry in concurrence lvjth
the recommendatio.s of committee decides thar rhe ctub
membersh ip cha rges (CMCJ shatl be optional. Therespondentshalt
refund the CNIC if any requesr is received from the allouee
Provided that itthe atlottees opt out to avail this faciitry and tate.
approaches rhe respondent for membership of the club, rhen he
shall pay the club membership clarges as may be decided bv rhe
r"spond"nr dnd shaU nor jnvoke tte re,., or r."r tuv", .

agreemen r that limits CMCto Rs.1,00,000/_.
. Increaseinarea:Theauthorityholdsthatthesuperareatsale.rble

area) ofrhe flat in rlis project has been increased and as tound bv
rhFtomm.lree the uteabtearea/specjfi. arcd rJr tor. """. "r."hom 1.30 to 1.2905. Accordingty, the super area oi the unrr be
revised and .educed by the respondents and sha pass on rhis
benefi t to thecomptainant/allottee(slasperrhe recommendarrons
ofthe commtftee.

. Cost escaladoni The escalation cosrcan be charged onty upto Rs.
374.76 per sq. at. jnsread ofRs. 588 per sq. it. as denranded by rhe
developer as per rhe .ecommendatjon ofrhe commitree

I VAT Charges: The promoter is entjtted ro charge VA.t from rhe
allotteeforthe period upto 31.03.2014@ 1.05% (onepercent vA.l
+ 5 percent surcharge on VATI. However, fo. the pertod wc.l
01.04.2014 hI 30.06.2017, rhe promorer shall charge any VAT

ConplainrNo 1761 of 2022
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from the allottees/prospective buyers ar the rate ot 4.S1% as rhe
promoter hds not opred forcompositron l.heme
GsT charges: The authoriq7 concurs wirh rhe flndings ol the
commitree on this issueand holds that the difference between Dosr
CST rnd pre-CST shd be bornF by lhe promoter. *" r,.r.,..,
are enritled ro charge irom the allo$ee the appricabte combine.t
rate ofVAT and service tax as detailed mention rn rhe comnlirec

Advance maintenance charges: The authority is ofrhe view th:t
the .espondenrs are righr tn demanding advance majnten.rnce
charges at the rates,prescribed in the builder buyer.s agreement
at the tjme of ofler of possession. However, as agreed bv rhe
"e(ponoFnrs before rhe sdjd romm,ftce. *" ,"rO.rr"n,,',rr,
recover maintenance charges quanerly jnstead ofannua y.

The respondents shall norcharge anlthing from rhe comDtai.ants
whr' h rs not rhe pafl of rp d8reenrenr. Hohever ho,d ne, h ,,8.,
shallalso not becharged bythe promoreraranypornt ot rrmeeven
after being part of agreement as per law s€rtled by the Hon,ble
Supreme Court in civil appeaj no. 3064-3889/2020 dated
1,4.t2.2020

67. Complajnt stands disposed of.

68. File be consigned ro registry.

,r.t _ Z-_
rvthyfflil;J.Goya')

,","0, rX.X?1T#d 
u",ate Resuratory Authoriry. curuc.am
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