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AUTHORITY, GURUGMM

Complaint No. 1050 of 2021

Complaint no. :

First date ofhearing:
Order reserved on I

Date ofpronouncement I

1OSO of 2021
03.05.2021
26.O4.2023
26.07.2023

Mr Saurabh Seth & Mrs. Khyaati Seth
R/o: - Flat No.-z22, Sector-188, Block-
Multistorey, Dwarka , New Delhi-110078

b, DDA
Complainants

Respondents

APPEARANCE:

Counsel for lainants
Sh. Varun Tandon and S

the compan
Counsel for ResDondents

1. The present complaint dated 02.03.2021 has been fileci by the

complainants/allottees under section 31 of the Real Estate (Regulation and

Development) Act, 2016 (in short, the Actl read with rule Zg oftho Haryana

Real Estate (Regulation and Development) Rules,2017 (in short, the Rules)

for violation of section 11[4J (a) of the Act wherein itis inter alia Erescribed

4
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M/s Oasis Landmarks LLP
Office: 3rd Floor, UM House, Tower B, plot No. 35,

I Sector44, Gurgaon, Ha ryana
M/s Oasis Build Home Private Limited

Office at: 19, l\4aulana Azad Society, Parwana
I Road, Pitampura, New Delhi

Versus

I Shri Ashok Sangwan I M"-b",:



A.

2.

ffiHARERA
ffi ouRUGRA[/
that the promoter shall be responsible for all obligations, res

and functions under the provisions of the Act or the Rules and

sibilities

lations
made there under or to the allottees as per the agreement for sal executed
inter se.

Unit and proiect related details

The particulars of unit details, sale consideration, the amount d by the
complainants, date ofproposed hand_ing over the possession, de od, if
any, have been detailed in the r form:

Complaint No. 10 of 2021

Name and lo
project

Sector BBA, Gu

Project area

Nature of

RERA
registered

de 53 of 201
d upto 30.09

DTPC
status

license no. & 2013 dated 10.10.20

Provisional
dated

Unit no. as per the allotment
(Page 75 ofcomplaint)

Unit measuring 1045 sq. ft. (carpet area)

(Page 41 ofreply)

Date of execution of buyer
agreement

79.02.2015

IPage 36 of complaintJ

Possession clause 4.2 ofthe said agreement i.e.,

from the date of issuance of a

I 4.+ r..",

Group Housing comprising of muiti_
storied residential building

upto 09.10.2024

(Page 75 ofcomplaint)
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B.

3.

IVI
Facts ofthe complaint

The complainants have made the following submissions in the
I. That the respondent advertised its project in the name o rei

Properties and promoted his project for good co
Dwarka expressway. Complainants were allured by an

plaint:

with

ured

Complaint No. 1 of 2021

letter olong ith gmi
months over and above this

[Page 48 ofcomplaintl

Due date ofpossession 22.09.2019

Grace Period is allowed as
unqualified

Total consideration as Der
BBA on page 74 ofcomplaint

Rs.7,15,21,200/-

Total amount paid
complainants as per
page 7B ofcomplaint

Rs.66,44,442/-

Occupation certilicate 3.2019

ofreply)

0ffer ofposs

Reminder
03.2075,25.

.2016, 09
7.2076

Surrender Letter 70.09.2077

79 ofcomplaintl

Termination

advertisement of the respondent and believing the plain rds of

113.
I

I 

Pre-termination lerrer 2+.11.201,6

(Page 42 ofreply)

32 of reply)
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respondent in utter good faith the comnte in "", ..,^- ,.:-l _
h a rd - earn ed m oni", ,,h i.h,h"y'.",;:HH:t#: j :[1[ jl" 

.

II. That due to brand name ol
connectivity builder raunchingi r#,: ff l,:T'."#i;:::
grow and people now the rei
market varue was down, ,", JIf"::,::::"':fr:H ,',::;
cheap rate.

III.

IV.

That the complainanb booked the apartment aatea OSfi+pOt+

;:'1il;","#,,:'lwmx;: :::*,:h.'J;;cnejuenool744ffid-gry%Ah 
I

rhat the c"H&Sffi{drnt rener and [,"r"n,
sch ed ur e arf$f o s. zo?ff u cn\fu\ o nea 

"u 
orteJ l r nit o_

l1o' "" fgf tq\,"fr1-.n)fr|"0*r^up[ 
".u,aameasurin${}& ft 6 tjtat,saHsoFideration of }at was

:rlft'M;u:fu:;
Hr#ffijffffi
huge amount of money from the complainanb. ll
That the basic sale price offlat is Rs. g6,t3,s[o/-out ff Jlat ns
66,44,442/- was paid by complainants to the ResponHenU in on
before 08/04/16 amounring to 69010 advance 

"na 4.t lff *,u
amount was supposed to be paid in accordance with Sd,"JI" Vtl
(Schedule of payments) ofthe Agreement 

ll
That despite having paid about 690/o of thebasic sale 0.,""1f,,n.

paee[otft L

VI.

VII.

Complaint No. 1050 of2021
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VIII.

very outset, the Complainant started receiving dem
from Respondent within a period of 2 years, seeking
amounting to about 90% of the Basic Sale price in
to the promise of payments being required to be mad
span of4-5 years.

That respondent persistently raised huge demands of
complainants wrote several emails to builder and
unprofessional behaviour of their employees and
emails dated 30.11.2

money paid with in
respondent keep

reason to forfeit the

That demand notices have been consistently rece

Complainants informing them about the overdue !
their part, as the slabs had been completed by the
per the Agreement. Notably, the demand letters clearly
that the Complainants would be Iiable to pay an interest o
from the date of the payments becoming due. Builder
email to complainants about cancelation of unit
forfeiture clause will applicable and respondent

That the Com

and in later

and refund

avoided for

malafied as i

forcibly trying to

termination letter through email on dated 24.1,1.201

Complaint No. 10

notices

ents

contrast

within a

talments

d about

r in his

017 asked for refu of the

t no satisfactory nse but

instillmenB.

.11.2015 & 1 09.201.7

ask for

ich the

llation

ondent

ns of the b Ider are

me and

part which gi him a

e said

.just passing

lete money given against

by the

ts on

tas

tion

5o/o p.a.

ent the

asked

t Pre-

Finally
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respondent sent the termination letter to complai
3I/03 /2020 through email. That after termination bu
to refund the paid amount but till date builder did not
paid amount after termination ofunit builder contin
the demand along with 15 yo penal interest is unilatera
and illegal.

The Complainants have

levels after termination

balance amount, but

Afterwards complainan

but they were.i

mention that

concerns of

entrance

excessive

health haz

XII. It is further sub

requesting the Respo

the event of non-payment of the monies by the Complai

with the interest @15% p.a.

XIII, It is submitted with regard to Earnest Money clause no Z

that it must be given at the moment at which the

concluded and that it represents a guarantee that the con

be fulfilled or, in other words, ,earnest, 
is given to bind the

xt.

surroun

The Complainants submits that whenever a seller I

6of16 ),

ts dated

er liable

nd the

y raised

arbitrary

approached the Respondents various
visited office and asked for fund the

till date.

from respondent for ement,

It will not be out place t0

ed to secure e basir:

ssible ro om the

nd the single penn

thereby

rehension

nts have been

to refund their pai

ding to

serious

nstantly

amount

on

nant

nt, in

t along

ofABA

tract is

will

tract.

ent

Complaint No. 10 of 2021,

lnts had also received te

reby threatening the Co

ubmitted by the Comp
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hereinJ forfeits an amount paid by a buyer [Complainant herein]
under an agreement to sell then the source of right of forfeiture
arises only because of Section 74 of the Contract Act. This is
because Section 74 enacts a uniform principle that would apply to
all amounts to be paid in case of breach, whether they are in the
nature of penalty or otherwise.

Reliefsought by the complainants:

The complainants have sought following relief(sl.

I. Direct the respondent to r..qfund the entire paid-up amount to the
complainants along with interest @ 1So/o per annum calculated
from the date ofrespective deposit till the date ofactuar rearization.

On the date of hearing the authority explained to th€
respondent/promoter about the contraventions as alleged to have been
committed in relation to section 11[a) ia] of the act to plead guilty or
not to plead guilty.

Reply by the respondent

The respondent has contested the complaint on the following grounds.

That the complainants are, not allottees as the allotment of the
Complainants stdnds cancelled by the Respondent vide
termination letter dated 37.03.2020 for non_payment of the
outstanding dues in terms of the payment Schedule in the
Apartment Buyer Agreement executed between the partles. It is
thus submitted, that this Authority has no jurisdiction to efitertain
and adjudicate the captioned Complaint, in its present form.

The complaint sm acks of mala-fides and the Complainants are guilty

of suppressio veri and suggestio falsi. The Complainants has

purposefully, with the intent to misguide this Authority, concealed

C.

4.

D.

6.

Page 7 of 16
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material facts, the revelation of which will lead to

complaint itself The Complainants have concealed

immediately after the execution of the Allotment

defaulted in making payments in terms of the p

The answering Respondent was constrained to issue

reminder letters seeking payment of outstanding dues,

early as 19.02.2015. The ,Complainants have not
umpteen Notices and

Respondent no. 1 to th

according to

dues. The sai

reason the

appropriate

to non-paym

answering

25.tt.20L5, 19.0L.2076, 20.04.20L6, 09.05.2016, 09

0 6.7 1.20 7 6 and 2 4.1 L.ZO 7 6.

It is humbly submitted that vide clause 2.5 of the Apartm
Agreement dated 19.02.201S [hereinafter referred to
the Complainants have categorically and willfully agreed t 200/o

A-

Complaint No. 1 of 2021

of the

fact that

, they

edule.

umerous

rting as

the

reminder Letters by the

mentsts for payment of i

recovery for o ing

nts the periu ', for this

its right initiate

ry dueOn the

Complainan it is the

d loss and hence rves

copy

on the

L.2075,

2016,

t Buyer

ABAJ,
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of the Basic sale price shal be r 
--'"-'""' 

I

crause 2.5 is reproduced heru,n lolt'o*"' 
as earnest money. The

,,ts L^- , below for ready reference:

fitrj#N##;#ffffi
The stipulation as to th€tr..;il#iffiffry

tr#!,:wll-:nr:;r,*wffi:;;Tr;+::;

ruWtli
"'.;::i::",!::; 

;:i:ffi ]:ffi ff [:ffi :x;:#;
a written nofice to rectify the same and upon failure 

"*" ili,".
:J:: THH.;:ffi'time' 

the Deveroper ';;,;",t"
notice/intimation 

",n" 
r,r"jL,ll,l"lXlrIji"J,llJ, IJ ".
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Event ofDefault,

statutory d

refund the

as the cas

complaint d

merit.

vi. It is submited

vll.

Section 18 of the Act does not arise. On the contrary, it
of 16

*

Complaint No. 1 of 2027
and foom the date of terminati(
Default, as mutually r*.".0 r";"J,;t:ffTll:
shall be entitled to forfeit the entire Earnest Money, sta
and any interest on delayed payments made by the B

Event of

loper

dues

to the
Developer. It is evident from the numerous noti the pre

upon payment sched

upon terms ofthe ABA,

termination Ietter and termination Ietter sent by the
no. 1 that there had been gross delay on the
Complainants to pay the installments as per the mutual

ndent

mutually and will

of the

agreed

agreed

on on account Buyers'

Money,

ts shall

rfeiting the E

delayed

e financial tution,

ent

of any

lation

itted

RAis

to the

under

the

or

on of

is the

of Section 18(1J of RERA. Without prejudice, it is sr
that the aforesaid reliance placed uponSection 1g(1) of
misplaced, altle afonesaid rxnlJi.i^b 116-mlspraced' 

?11 "f?TffflTl%t'r, appricabiri
present casey/ ti>4hd iv6ilne6ts\ri-att,lh; the comptai
Reply.

Thus, a bare perusal of the aforesaid provision reveals,
same is attracted only when the promoter has failed to com
is unable to give possession of the apartment in question In the
present case, the Occupation Certificate has alreadv been is by
the DTCP on 29.03.2019. Therefore, question of applica



Complainants who have fime and "rr*1il*lpayments for the unit and now seek a refund in orde

E,

8.

9.

ffiHARERA
# eTuennv

paying the outstanding dues. Therefore, it is eviden
present complaint has been filed with an ulterior
clrcumvent the payment of outstanding dues as per th
agreement between the parties. This being the case, the
has no legs to stand upon and is afflicted with an irregul
goes to its rooB and renders the same ripe for dismissal
reason, Section 1g is

on same is misconcei

7. Copies of all the rel

record. Their auth

decided on the

made by the

Iurisdiction of

The plea of respon

given below.

E.l Territorialjurisdiction

As per notification no. 7/92/2077_1TCp dated 74.72.2017 i
Town and Country planning Department, Haryana the
Haryana Real Estate Regulatory Authority, Gurugram shall be
Gurugram district for all purposes. In the present case, the p

is not in dispu

these undisnrr

question is situated within the planning area of Gurugram di

Complaint No, 1 of 2027

the present case

ng due

to avoid

that the

otive to

binding

aint

ty that

For this

reliance

been filed and

the complai

ents and su

jurisdiction of A ority

biect

ns

by

of

re

in

ti
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HARERA
MGURUGRAM Compiaint No. 1050 of2O21

Therefore, this authority has complete territorial iurisdiction to deal
with the present complaint.

E.II Subiect-matterrurisdiction

l0 section 11[4J(aJ of the Act,2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 1l(4](aJ is
reproduced as hereunder:

Section 77
'ii1 

rne promoter shott-

(a) 
.be 

responsible Ior oll obligations, responsibilities ond [uncLion.
under the provisions oJ..this Act or the rules oncl regulotilns madet:::t:nder.y to 

!h?_ittotte", ^ p", tni os;";;;";r"i;;;;;,";ii;
,!:^i,t:?:,::,:l_rf 

".tottees, 
as the.case moy te, tiu tie convifa,ce

olol:-the oportments, ptots or buldings, ,i ,ni ,rri .ri i".i'iiZ
allollees, or the common qreas to thp o<...inri^h ^f -lt^t, ^^- ^ - ." -
u|(,L|eet or tne common qreas to the associotion ofollottees or thecompetent authority, os the cose may be;

Section g 4-Functions of the Au thority:
344 of the Act provides to ensure compliqnce of the obligations
cast upon the promoters, the allottees and the riol estate'oointT
under this Act and the rules qnd regulatiorr rrd" th;;;;;,;;;;- "

So, in view of the provisions of the Act quoted above, th; authority has
11.

complete jurisdiction to decide the complaint regarding non_

compliance of obligations by the promoter Ieaving aside compensation

which is to be decided by the adiudicating officer if pursued by the

complainants at a later stage.

12. Further, the authority has no hitch in proceeding with the conplaint

and to grant a relief of refund in the present matter in view of the
judgement passed by the Hon,ble Apex Court in Newtech promoters

and Developers private Limited Vs State of U.p. and Ors. 2021_2022

(1) RCR (Civil), 357 and reiterated in case ofM/s Sana Raattors

Private Limited & other Vs llnion of India & others SLp (Civit) No, /V
page lZ of t6



ffi HARERA
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73005 ol2020 decided on 72.05.2022, wherein it has been laid down

as under:

"86. 
,From,the.scheme 

of the Act ol which a detoiled reference has been
made ond toking note of power oI odjudication delineated with the
:? lto::,ty 

ou.th?riq ond adiudicoting offrcer, whot Jino y cults out isInot atthough the Act indicotes the distinct expressions'like.refund,,
'interest_',-'penolty' ond ,compensotion', 

o conioint reoaing ol Se:ctio'i
1B o,nd 19 cleorly monifests thoturhen it comes to re[und olfthe omount,
o.nd interest on the refund omount, or directing prii"iiirftrir"ii ir,.deloy,ed delivery ol possession, or penolty ond intirest thereon, it isihe
regutatory outh-oriq) which has the power b exomine ond determine
the outcome of a comptoint A e time, when it comes to d
question of s.eeking the relief of-gdiidging compensotion and interest
thereon under Sections 12, 19, the adjudicating offrcer
exctusivety has the powe, to'ditiiiniie, *eiptrg ; ;ii-rii';"ti|;rit;
reading ofSection Z1 read with Section 72 ojth;Act. if the odj;;;;;;;o;
under Sections 12, 14, 18 and 19 othir mr, ,o.p"iiitior'*
envisaged, ifextended to the odjudicoting o1trr", o, proyia thrt, in oi,
uiew, may intend to expond the ambit ani scope os in" po*irc ina
functions of the adjudicating offrcer under Section it ,ni tnot *orta
be against the mandote of the Act 2016.',

13. Hence, in "i"* ffira{trh#+ NE!,n*, or the [on,bre

ffi-,;;ffi:#:xfi::;
,'il:",'j,:"":;&tffiffi-6,,. 

I

r.r oirea *re r${elftfuf$ t+Aie,iaia-un amounf] to tr,"
complainants along with interest @ 15% per annum ca{lulated
foom the date ofrespective deposit till the date ofacuat rea{pation.

14. The complainants were allotted unit no. D0401, 46 floor in the $roject
"Godrej Oasis, Sector 88A, Gurugram,, by the respondent-UuiU$ for a

sale consideration of Rs. 1,15,21,700/_ and, they paid a suml]of ns.

66,44,442/-which is approx. STo/o of the sale consideration. A lluilder

Page 13 of16
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buyer's agreement was executed between the parties on 79.02.2015
and according to the builder buyer,s agreement, the due date of
possession comes to be 22.Og.ZOlg.

15. The respondent issued many reminders on 79.02.2015,19.03.2015,

25.17.20L5, tg.ot.2o16, 78.04.20t6, og.o5.2oL6, os.08.2076,
06.11.2016, thereafter, issued pre_cancellation tetter i.e., 24.t_1.201,6 to
the complainants for clear their outstanding dues. The Occupation
Certificate for the project oj tle allottea unit was granted on
29.03.2019. It is evident from the above mentions facts that the
complainants pai, ,,1*^rt$"'6 i!,r1,+21- 

^g^inr, 
sale consideration

of Rs. 1,15,21,70dAbf the.tnitiafl;fted ts t!em. Vide mait dated
10.09.2017, the complainants surrendered their unit showing inability
to pay further instalments.

16. The Hon'ble Apex court of the land in cases of Maula Bux Vs. Union of
India (7973) 1 scR g28 and sirddr K.B Ram chandra Rai arrs vs.
sarah c. urs, (2075) 4 scc 136, and followed by the Nationar consumer
Dispute Redressal Commission, New Delhi in consumer case no.
2766/20t7 titled as Jayant Singhat and Anr. Vs. M/s MSM In.,,a Ltd.
decided on Z6.07.Z02Z,took aviLew that forfeiture ofthe amount in case
ofbreach ofcontract must be reasonable and ifforfeiture is in nature of
penalty, then provisions of Section 74 of Contract Act, LgT2 are
attracted and the party so forfeiting must prove actual damages, After
cancellation of allotment, the flat remains with the builder as such there
is hardly any actual damage. So, it was held that 100/o of the baslc sale
price is reasonable amountto be forfeited in the name ofearnest noney.
Keeping in view, the principles laid down by the Hon,bre Apex court in /[

Page 1l of16 1



HARERA
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the above mentioned two cases,

earnest money were

Regulatory Authority

"5. AMOUNT OF I;/.RNEST MONEY

Scenario prior to the Reol.Estate (Regulations and Development) Act,2016was different. Frauds were mrlted out wiiri, 
"rrlf"* rr rn"r"was no law for the san

i nto co n s idero ti o n,;: i:'r;:k: :;' "; ",I' : ;::"r:l:::," ;:,'::X,Disputes Redressal C(
rnda,theouthorityill.;;:;?";#i;ir:Tl;,::::::,::tr,[
earnest money 

"nor, ."d: .ff*:O moie, than ,ii ,y *"considerotion o^orrt oI di,,1do, n*n i".-rori^*, fo,*/buitding as the case 
?:lle.i\o!!cases wh;;; ;;r-;;;;;;;;*r, qfthe flat/unit/ptdt ts maae ry *ituiue, in o rr,iri-irlrrri* * *"buyer intendi 6-,wiih

*r*,rrnonriarr"!::WI:::::;:":fr ;::r:fr,::rr"r;:;ff
void and not iinding on the buyer.

17. Keeping in view, the iforesaid Iegal provisiory the respondent/promotor
directed to refund the paid-up amount after deducting 10% of the sare
consideration and shall return the qrngunt along with interest at the
rate of 10.750lo (the State Bank of India highest marginal cost of Iending
rate (MCLR) appligable alon date +20lo) as prescribed under rule 15 of
the Haryana Real Esiate (Regulation and', Development] Rules, 2017,
from the date of surrender lefter i.e., lO.0g.ZO77 till the actual date of
refund of the amount within the timelines provided in rule 16 of the
Haryana Rules 2017 ibid.

G. Directions of the authority

18. Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of
obligations cast upon the promoter as per the function entrusted to the

framed and known as Haryana Rerl Estate
Gurugram fForfeiture of earnest money by the

F"rri"i-ffi"rrrri--
rules with regard to forfuiture of

builder) Regulations, 2018, which provides as under-

authority under section 34[0:

Page 15 of 16
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L9.

20.

i. The respondent is directed to refund the paid_up

66,44,442/- after deducting 10% ofthe sale consi
1,75,21,,700/- with interest at the prescribed rate i.e., 10.
on such balance amounl from the date of surrender
10.09.2017 till the actual date ofrefund.

ii. A period of 90 days is given to the respondent to comply
directions given in this order and failing which legal
would follow.

Complaint stands dispo

File be consigned to

Haryana

HARERA
GURUGRAM

Complaint No. 10S0

of Rs.

of Rs.

p.a.

i.e.,

, Gurugram
Datedt 26.07 .2023
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