HARERA

Complaint no, 355 of 2022
2 GURUGRAM 1
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. s _da 35'5 of 2022 |
Date of filing 3101.2022 |
First date of hearing: | 23.02.2022 |
Order reserved on_: | 02.03.2023
Order pronounced : 01.08.2023
AVL 36A Social Welfare Soclety
R/0: House no. 208, Block-9, AVL36 Gurugram, Sector -
36aA, Gurugram- 122004 i Camplainant |
. Versus |
T 4
1. | AVL Infrastructure Private Limited =
Regd. office: Flot ne.1, Green Park Main, New Delhi-
110016 .
2. | The Department of Town and Country Planning
Regd. office: Huda*{:nmplex Sector 14
3. | Commissioner Mumnipal Corporation, Gurugran
. |Regd. office: C1- Hera Honda Chowk Elyover, Info
Technology Park, Sector 34 RFSPIHIdETIl’E
' CORAM: " el __ |
Shri Vijay Kumar Guyg_ 1 Ly Member
Shri Ashok Sangwan Member |
Shri Sanjeev Kumar Arora Member
APPEARANCE WHEN ARGUED:
| Shri. K.K, Kohli [Advocate) _t‘umplmuant
Shri. Gaurav Gupta [Advocate) Respandent no. [}1
‘None _ Respdndent no. 02 |
Shri Sachin Bhardwaj proxy counsel Respandent no. 03 |
ORDER

1. The present complaint has been filed by the complainant-assogiation under

section 31 of the Real Estate (Regulation and Development) Act, 2016 (in
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'short, the Act) read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of section
11(4)(a) and 14 of the Act wherein it Is inter alia prescribed that the
j:mmuter shall be responsible for all obligations, responsibilities and
functions under the provision of the Act or the rules and regulations made

there under or to the allottee as per the agreement for sale executed inter se

and adherence to lay out plans.
|

| et
The particulars of unit details, sale consideration, the amount paid by the
complainant, date of pmp_niiéu:]- H'{ndﬁg.@ﬁéﬁ“ﬁ&}phﬁessinn, delay period, if

Complaint no. 355 of 2022

!.Inlt and project related details ')'_""' R

?n}n have been detailed in the following t_ébular form:

S.no. | Heads Informa tion
1. Project name and location "AVL3 Hf—_tntg;iun”. Sector-364,
' e | Distriet- l@;ﬂ{j,:ligram, Haryana
Ti.;. Project area A E.ﬂﬁﬂ'i’ﬁ ACres
7;3. Nature of the project Affordable Group Housing Project |
4. | DTCP license ne. and validity 180f2014 dated 10.06.2014
status : Validupto J 23.11.2019
| | 74 0f2014/dated 01.08.2014
Valid up to 23.11.2019
IE- Name of licensee _ Birpal and others
6. HRERA registered/ not | Registered
. registered Vide registration no. 106 of 2017 |
| dated 24.08.2017
Valid up to 31.12.2019
|f- |Unitno. 1003 on 10th floor, block-13
L (Category-Al)
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|As per page no. 45 of the ccq'mpii_l'intl
8. Building plan HF'I'—'T":"""EllE 27.08.2014 -
|As per project details] _
9. Environment clearance 24.11.2015 ~|
[As per project details] i
10, | Consent to establish granted by | g2.01.2016 ‘
HSPCB on |
11. | Decupation certificate 17.12.2019 |
T I
b [Asper project details) ! II
[12. | Completion certificate ‘. .:-'*-'.:'10:.1 1.2022 | |
| | [As per site of DTCP) |
Facts of the complaint

That the members of the complainanf-association (“AVL-Socigty”), despite

having taken the possession, binding themselves as per the policy and

having signed the sale ﬂeeﬂ are being perpetually har by the AVL
Infrastructure Private Limited. 1t has notonly failed to adhere to the terms
and conditions of the &ﬁu@ﬂ!"s agreenient ("FBA”) but hav also illegally
extracted money from the members of the AVL-Society undermany pretext
details violating the policy laid by the respondent no. 2.

That the members of the AVL-5ociety being the allottees as pér the third re-

draw are filing this petition mainly for the issues such equalization
amount, entry/exit road into and from the complex -innocent QWners cheated

by the builder, changing the definition of carpet area and then charging of
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extra amount for increase in the carpet area by 14 sf. ft. for 2 BHK homes at

Complaint no, 355 af 2022

from 606 sq. ft. to 620 sq. ft. from time of booking to the time of sale deed
WIth no communication at all in violation of the car parking policy for the
affordable housing project, violating fire corridor norms risking the lives of
thousands of residents and changing of the plan without the approval of the
2/3rd of the allottees as is required under Section 14 of Act, 2016 and the
fules framed thereunder.

The complainant was made to beliEthIE fﬂeume of filling up the application
form being addendum-3 to _appnﬁﬁﬁﬁ”fﬁnm I’nr I:l'-lE re-draw for the units in
Affordable Housing Project namely ﬂVLEGGurgaun Sector 36A, Gurgaon,
pursuant to arising of vacancy(ies) in the project due to withdrawal/
surrender by applimnf{s}fﬁuuﬁeg (s) that as-pgr the Affordable Housing
Policy, the complainant has Im pay-an Equaﬁtaﬁnn amount (interest as per
policy) @ 15% p.a. to rank pari-passu witl'l Tthe nmg111ai applicants in the
project for the period from 02, 01.2016 e, the mmmencement date of the
project till the date of subsequent allotment.

Hawever, the emphasis as would be noticed is on “interest as per policy”, a
condition which does not find a mention at all In the entire Policy of 20132 or
the amendments to the said Policy. This amounts to extraction of amount

llegally and also a fit case to be referred to the Economic Offence Wing of the

Haryana Police.
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That a clarification was sought regarding schedule of payment with interest
from subsequent allottees cut of the re-draws, by AVL Society, from the office
of Senior Town Planner to which, it was replied and the Directorate of Town
& Country Planning, Haryana vide letter dated 30.01.2019 clarified that the
dues may be demanded strictly in accordance with the provisions of
Affordable Policy dated 19.08.2013. That since as per Affordable pelicy dated
19.08.2013, there is no clause to charge the overdue interest from the
subsequent allottees of the project to rank pari-passu with tl'+: original
allottees, it is therefore prayed that the AVL Infrastructure Put. Ltd. may be
ordered to refund the a]."nﬂunt collected .mwards the equalizatian amount

with interest till date.

That as evident from' the ‘approved maps for the said pr dated
25.08.2014, the entry and the exit point.to and from the complex has been
shown from a 12-meter-wide road by the respondent-builder. Subsequently,
the respondent-builder submitted a map, while getting the registration done

with the Authority, wherein keeping the entry/exit at the same point, an
additional entry/exit point has been shown, through green belt, fonnecting
to a Kacha road being the revenue rasta, which is at the back of the complex,

absolutely 180 degrees opposite to the approval/ sanctioned entry /exit into

and from the complex.
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'This therefore means that the respondent-builder has not been able to
' provide access to the society, from the main road, as was assured at the time
- of selling the apartment It is 2 major issue which was brought to the notice
of the respondent no. Z but no action, has been taken by the respondent no. 2
against respondent-builder. As on the date of filing this complaint there is no
access avallable from the point as approved by the respondent no. 2 and same
is being informed to respnnﬂent*hmdgr-%nd its team members, Hence, by
falsely ensuring a smooth and pmpaf*’afﬂtii for the entrance to the Society,
which factually is not there on the gfuuhﬂﬁhﬁmmhers of the complainant
society have been subjected to unethical/unfalr %ﬂﬁe practice as well as
subjected to harassment. All such act and 'omissions on the part of the
respondent has caused an. immeasurable mental stress and agony to the

members of the complainant-society apart from no entry/access to the

- complex. The builder therefore hﬂ'@igﬁpwtfﬁ'_ to the innocent huyers

and is still misrepresénﬁhg'res‘uitiﬁ'g_ in he l;:u;-,r_;er's being cheated by the
builder, an offence punishable under Indian Penal Code.

That the office of Town & Country Planning, Government of Haryana being
the respondent no. 2, also knew very well that because of the upcoming
Dwarka Express Way, the exit of the complex on the service lane as per Town
& Country Flanning approvals, would not be possible as the land where the

service lane was proposed by the builder does not belong to him. In spite of
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having known the fact, respondent no. 2 still issued the occupation certificate

Complaint no. Eﬁqlruf 2022

to the license are left in the lurch and have been provided and exit/éntry from
back side of the complex through a “Kaccha Road"” making the owners travel
approx. 4-5 km through very congested village road before connecting the
main road.

The complainants are the owners of different units and the detalls of the
names of the owners, their unit nﬁ;s,-‘thggl?ﬁrea at the time of booking and the
area charged at the time of sale deeﬁ'and the additional amount cgllected by

the respondent-builder are-also provided. It is submitted that the members

of the -:-:Jrn]::rlaInzm'c-swr;l:!llﬁ'.‘ﬁ_;.;r have a{;::-:irdln;w been asked to pay dditional
amount as per the statenient. The definition of “carpet area” has been defined
under the Affordable Housing Policy 2013, Hence, charging for amadditional
area is absolutely illegal nnﬁ unjustified ‘and against the law and the
guidelines laid in the Affordable Housing Policy. [f there is an increase in the
area, the same has to be approved by the relevant authorities for getting the
revised lay out plans sanctioned. The fact is that the revised plans were
neither submit nor approved.

That due to such increase the members of the complainant-socigty has also
suffered additional financial losses such as additional cost, additional taxes to
both centre & state, government levies, additional stamp duty, additional

maintenance to the society. In view of above, the additional amount collected
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by the respondent-builder without any approvals from respondent no. 2 and

| without any intimation to the complainant-society, may kindly be refunded
- with interest.

13 |That the Principal Secretary to Govt. Haryana, Town and Country Planning
Department through its letter to DTCP vide Memo No. PF-27(VOL-
IIIII] J2020/2-TCP/41 dated: 04.01.2021 informed about the amendment in
the Affordable Housing Policy- Iﬂlﬁmﬂll} 08.2013. In the present case,
| the respondent-builder is alll:-l:::mg ca%paﬁmg at his own whims and fancies
‘without following the policy. Hnrﬂw!r. the colonizer as per the policy cannot
|pr-uwdf.- car parking in the stilt area but u;ifnnubataly this is being done by
‘the respondent-builderand despite of the repeated complaints on this issue
to the office of DTCP as well as the CM Windaw, no action has been taken as
Il;-.ret against this sale of illegal car _pa:ﬁlﬂg; by the respondent without
ifﬂllﬂwing the norms. Car parking has beensold/allotted to an owner against
the policy and similarly marking specific car r':u:'r:ﬁhefé in the stilt area is also
|evi-::|ﬂnce to the fact that the car parking are being given in total violation of
‘the car parking policy in the affordable housing projects. Our humble
‘submission here, kindly give direction for fair allotment of these parking by

draw system
|
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That the National Building Code from time to time has been laying down clear

l_l:nmplzint no. 3 EEE of 2022

safety rules more specifically for the fire safety and fire fighting vehicles and
their movements.

That the width of means of access shall be 6m for residential occupancy and
not less than 12m for other occupancies depending on the length of the means
of access. In addition, the road shall not terminate in a dead-end. The
respondent-builder, as evident from.the two sets of maps has ghanged the
entire parking from the ou tskirtaﬂfﬁ_ﬁﬂﬂiﬁg-m the inner lanes of the complex,
which in fact is suppnsqd. to' be fire currlﬂ_nr for the mc:-verne::*'t of the fire
tenders, which needs as;uinr.i’nurn \n;;i‘th uFiE: m with noebstructigns at all. The
sald maps is the one whieh'has been appraved by the office of D CP, Haryana
and the one which has bheen submitted to this Authority ag the time of
registration of the project
This change of parkingfrom the outskirts not only has been dore without the
permission of the office of DTCP, Haryana but subsequent to thi§ change, even
the parking of two wheelers has been brought to the centre ofthe entire fire
corridor area resulting in the fire corridor being reduced to *ppmulmately
five meters.
The members of the complainant-association have heen regularly

complaining to the concerned authorities about the gross violation of the fire

safety norms by the respondent no. 2 and this has been repeatedly brought
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to the notice of the respondent no. 3 being the Commissioner, Municipal

Complaint no. 355 of 2022

Commissioner, Gurugram, but unfortunately no action has been taken by it
against the respondent-builder. It should have in fact taken immediate action
dgainst the respondent-builder as it is about safety and security of lives of
the persons living in and around these buildings.

'l;lheir attitude fortifies apprehensiﬂns_ of corruption in selectively applying
the fire norms and issuance of nw‘ﬁ_b]%ﬁ}if:‘_ﬂﬁ:terﬁ ficate and using or not using
the powers of disconnecting wat& .31"I-i.‘-l'Ef:l.1~E:t,l_'Ed:it}F to the buildings who did
not comply with the fire safety norms. It is-l#&#ug_rulf the respondent-builder
and respondent no. 3 L'u.ﬂt:::lr the Ié.pprel.'llensimﬁ:.f.hﬂ complainant is being
victimized. Thus, immediate action may kindly be ordered to rectify the
illegal changes made by it In the parking plan:for the two wheelers and
réspondent no. 3 may be nrde;ﬁ:}ﬁ qckag;ingt;iﬁé respondent no. 3.

That as per Section 14(3).in case any struetural defect or any other defect in
workmanship, quality or provision of services or any other obligations of the
promoter as per the agreement for sale relating to such development is
brought to the notice of the promoter within a period of five years by the
allottee from the date of handing over possession, it shall be the duty of the
promoter to rectify such defects without further charge, within thirty days,

and in the event of promoter's failure to rectify such defects within such time,

Page 10 of 43



20.

21.

22.

C

23,

g HARERA b

— Complaint no, 358 072022 |
GURUGRAM

the aggrieved allottees shall be entitled to receive appropriate compensation

in the manner as provided under this Act.
That the respondent-builder has not only changed the entire access INgress
and egress but has also changed the entire two-wheeler parking and hence,
may kindly be ordered to reinstate to the original parking plans as approved
and original ingress and egress as approved.

The respondent-builder has reduceiﬂﬂ::ﬁi:ze of front park on ground level.
The park size is not existing as peﬁ'ﬁ%‘a’ppmv ed plan. The office {af DTCP has
also issued a show causenofice on 2’4 11.2022to the reﬂpande:h However,
it has riot taken any corrective action till date as per.our knnwie*& The play
_rea of small kids and also area for relaxation of senior citizens has been
decreased due this rﬂaﬁa_m.__

That it is charging maintenance against the AHP-2013 policy, which is illegal

B

and against the Interest ,:uf .ﬂ.ﬂmdahi& Hnusiug Project. The pomplainant
humbly request this L'nurt- to ki.'ndl:,r d1rer:'t to the rz{:undem to
refund /reimburse the amount collected for maintenance and h'eserve fund
with interest, which is against the AHP-2013 policy. It has beén charging a

maintenance amount of Rs 3.50 per sq. ft in addition to a reserye fund of Hs.

20,000 +7500 per house per flat.

Relief sought by the comp lainant-association:

The complainant has sought following relief(s):
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(i)
()
(i)

(iv)

(v)

(v)

HARERA

Complaint no. 355 of 2022

Direct the respondent no.1 to refund the equalization amount collected
from the complainant, together with the interest from the date of such
payment till the date of refund.

Direct the respondent no. 1 to refund the additional amount collected
from the complainant, towards the carpet area together with the interest
from the date of such payment till the date of refund.

Direct the respondent no. 1 to submit the correct sanctioned plan for
registration with the Authority, based on the approval granted by the
DTCP vide approval dated 26082014

Direct the respondent no. 1 tu‘léé&jﬁhe two-wheeler parking as was
approved by the DTCP vide appruval dated 26.08.2014 ensuring free
movement of the ﬁre.tenﬂur Hﬂweirﬁ!r iFIfwiﬂhés to make any alterations
to the existing sanrl:!uuecl plan the same may only be permitted, after
following the rules and regulatdons laid dnwrt in Section 14 of the Act of
2016. | Vs

Direct the respondent no, 1 to provide ﬁ:;ﬁhfemtryfem to the complex
as per the approved plans and-as per th-e plans shown at the time of offer
of the flats based on which the complainant agreed to be a part of the
project and hence dpplied for the te draw;-signed the flat buyer's
agreement and executed the sale deed, . |

Direct the respondént'no-1 to rectify the changes made on account of the
Increased carpet area, changes in the parking policy, changes in the fire

corridor route, changes in the parking of the two wheelers which are all

- violative of Section 14 of the Act of 2016 and to be restored as per the

laws.

(vii) Direct the respondent no. 1 to pay exemplary costs for committing fraud

to the complainant,
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On the date of hearing, the authority explained to the respondent/promoter

Complaint no. 35§ of 2022

about the contraventions as alleged to have been committed in relation to
section 11({4) (a) & 14 of the Act to plead guilty or not to plead gullty.

Reply has been filed by respondent no. 3 ie. Commissioner Municipal
Corporation, Gurugram wherein stating that stating that the matter pertains
to license granted where necessary actions are to be taken up by DTCF
(respondent no. 2) and no action on behalf of respondent no. 3 is fequired. [t
is observed by the Authority that the reliefs sought by the mrnniainant are
not against respondent no. 03. Fufﬂ]er. neither any written reply not any

appearance has been made on behalfby respondent no. 2.

Reply by the respondent no. 1

The respondent has cantested the complaint on the following gro nds.

That the project "ﬁ"u’Lﬁ_GU RGADN, i.e. the project in question, developed by
respondent no. 1 is a Ieﬂdih;_@mte.uf the Att' and exemplaryt affordable
project constructed under Government-of Haryana's Affordable Housing
Policy (“AHP-2013") at Gurugram, which-is in.excellent shape. Not only has
the project been com p:ielzud weil- before time; the project in fact stands out in
terms of its quality, when compared to any such other project. Burther, due
to the exemplary quality of the project developed by it, all the linits in the
project, totalling 1480 in number have been completely sold out and as on
date, there is not even a single unit available/vacant in the proj

That the affordable housing has been constructed as per th approved/

sanctioned drawings by the Department of Town & Country Planging [DTCF).
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‘Out of total 1,480 flats, more than 1,380 flats have been registered in the
‘name of their respective Aat-allottees. Approximately, 1,350 families are
‘presently living in the project. There are more than 5,000 persons living
‘happily and peacefully in the project. It is important to state that the building
is a model project under the AHP-2013. The project is also most cost
‘beneficent, when compared to any other project under AHP-2013. Even, the
complainant, having duly satisfied itself about the quality and all the
amenities of the project decided tmﬁﬁz';ﬁi‘se the same and entered into a
contract with open eyes. It is nriljr n&w that the complainant having
purchased a flatin this mqﬂqi.prn}ect;amh:l;ar_fvm all benefits, thereof, is now,
in a com pletely mala fide manner, has .ﬁled"a;__thl,s present complaint to
pressurise respondent no. 1 into-acceding to its illegal demands.

That the respondent no, is,a highly ré_sp@nsﬂﬂéf‘;q?;eﬁplaw and law-abiding
coloniser, No depa rrmeﬁt,r’ du I:huril;y has ev:r‘i};il:itﬁﬁ out any irregularity or
violation of law on its part with regard to médeﬁelupment and construction
of the present project. Nofj ustall @uﬂ:uﬁﬁa@ ?:utﬂsn specifically the AHP-
lﬂﬂl 3 has never been violated by the -:cilunizer ever The project therefore has
:been developed in complete consonance with the AHP-2013 and all other
applicable laws.

That the complaint is liable to be dismissed with heavy costs as it has been
impmperly instituted with an ulterior motive. The complaint has been filed
lb].r an imposter /fraud entity, claiming to be an organisation. However, this
so-called organisation is neither registered nor has any legal existence. It has

i.-z{-n repeatedly held that any proceedings initiated by an entity, having no
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legal existence or improper existence cannot be sustained at all and must be
dismissed at the threshold.

That the complainant has tried to create a false impression that it is the actual
residents’ association of the project, which is aggrieved of respondent no. 1
and has approached the Authority. However, it is pertinent to mention here
that the complainant has deliberately suppressed the fact that the main
organisation, actually representing the interests of the apartment owners
under the Haryana Apartment {lﬁv:lamhip Act, 1983 and rptles made
thereunder, is actually “AVL36GURGAON APARTMENT | OWNERS
ASSOCIATION" and not thisimposter complainant society.

That it is a settled pnsiFi_gn’ of law: that once there {s.a validly constituted and
subsisting society formed for a project, under the Haryana Apartment
Ownership Act, 1983 and Rules made thereunder, then any othér ancillary
bodies, misrepresenting and. claiming themselves to the residents’
association should not be permitted ‘to do so and file any groceedings
claiming to be the same, as they have no locus or legal validity /@xistence in
the eyes of law.

That the complainant has deliberately not disclosed as to who are members

of this sp-called organisation. In fact, they has not even placed onirecord any
proper resolution or authority in favour of Mr. Ishwar Singh Yadav by any
such so called aggrieved person(s) authorising him to institute the present
proceedings on their behalf. The present complaint is liable to b dismissed

on this ground alone.
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That the complainant deliberately keeps mentioning throughout the

complaint, in a completely vague and non-specific manner that certain

persons are purportedly aggrieved by the alleged actions of the respondent

That the complainant have deliberately failed to disclose the fact that almost

all the Issues raised in the present complaint have already been agitated

before various authorities, that too, repeatedly and such complaints have

been duly rejected by all of such auﬂmritiea Some of the instances where

complaints were raised by the cﬁmplﬁha’uf and other such similar mischief

‘makers, unsuccessfully against the deﬁfﬁ%ar are:

a. Reply sent by respondentno, i:rtﬁ-ﬂlﬁ’emaﬂ-gﬁteived on 14.02.2020 from

DTP Gurugram (AVLJAGHC/2 ﬁ'iﬂ:f 15@] Lhat the grievances of certain
persons pertained te external development -infrastructure i.e. road
connectivity, water supply line, electricity, starni'water and sewage main
line in the periphery of the project, andﬁt&ted that the developer has
completed the project before time and ebtained the occu pation certificate
on 17.12.2019. Moteo¥er, the developmient offexternal infrastructure
/services i.e. water supply, electricity, sewage/storm main line and roads
etc. in the periphery are under the ambit of Govt. of Haryana/competent
authorities and completion of the same is entirely within the domain of the

government authorities.

. On 15062020, [AVL/AGHC/2020/159-A), a reply was given by

respondent no. 1 to the complaint ticket raised on 12.06.2020. Respondent
no. 1 replied that the concern raised by certain persons with respect to

external developmental infrastructure has been raised by the developer

Page 16 of 43



Complaint no. 355 0 2022 |

b GURUGRAM

company with various govt. authorities on multiple occasions with needful
reminders and follow ups, right from the commencement of tﬁe project,
but all such issues are within the exclusive domain of the auth@rities and
not respondent no. 1. The respondent also duly mentioned that it had paid
all the ‘External Development Charges' (EDC) Fully with the Govt, thus
being fully compliant with all laws in this regard.

c. On 03.07.2020 (AVL/AGHC/2020/159-A1), a reply was given to the
complaint ticket raised on ﬂﬂ'ﬂ?;@']l?_i}'}‘l‘he developer duly Enﬁ:rmed the

sl T )
authority that the project is appm:éﬂl'ibﬁlaﬂ-um the 5 karam wide revenue

rasta, which is duly verified and certified by the competent department(s),
|

i

while granting full ‘occupation certificate to the project. Is fact, the

developer has no altqnigtiue other than to use the revenue rasta at the

moment. [t was pointed out thatin the front side of the project, there is the
central periphery road [CPR) which is 150 mtr. wide planned road in the
approved master plan of Gurugramwith 18-meter green beit a 12-meter
service road on bu%ﬂe qHIPE.I.ertunahEly, the Govt. did hot acquire
the land falling under 18-meler green belt and 12-meter servige road and
only balance central part there of (i.e. 90 meters) has been acq ired by the
State Govt. However, the State Govt. eventually left out 30-
falling on either side of CPR under service road and green b
ambit of acquisition, citing lack of funds. The said central porti
falling under 90 meters wide was thereafter handed over to NHAI by the

State Govt. As a result, the service road, external development orks in the
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periphery of the project has not been developed by the authorities despite

having received the full EDC for this purpose.

d. The respondent-builder relied to various other tickets raised on various
dates such as 03.07.2020, 08.07.2020, 31.07.2020, 09.09.2020,
16.11.2020, 08.03.2021, 29.04.2021. 21.05.2021, 21.06.2021,
05.07.2021 12.11.2021, 13.12,2021, 01.03.2022 and 03.03.2021.

e. On 08122020 [A?LJAGHE,FEH_EGJ(IE'?AEJ, a reply was given by
respondent no. 1to the cﬁh‘lp]?';lﬁc;f{_'-ﬁifkut raised on 08.12.2020.The
Developer informed hergin fﬁﬁi'fﬂie department has granted full
occupation certificate. of mé"_mﬂrﬂ'f&;,pm@éﬂ and all the requisite
compliances have’alsa been done, fﬂﬁ!utifnf?ﬁepusiting of whole EDC
with the competent authority Jfdepartment. All the internal development
works/services of the praject are gnnmi.ata;- duly functional and the
project is fully nccupfed.'}'?h.us_. I:!ﬁ:refi_&ﬁ“:éﬂj”ihﬁ pending on the part of
the developer. 4

f. On 02.082021 (AVL/AGHC/2021/1 71}y a' reply was given by
respondent no. 1 to the complaint tif:ket on CM portal raised on
05.07.2021.Respondent No. 1 reiterdted ai]llﬁt's previous requests to the
authorities and mentioned that despite completing one of the best

- dffordable projects, that too before time, and putting best efforts for
sustaining the colony even in such a difficult time of Covid without
- availability of external infrastructure, Respondent no. 1 is being abused
harassed/ misbehaved with/ and being made subject of false

propaganda for no fault of its, only due to non-development/ availability
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of external public health services/facilities, which is completely the

Complaint no. 355}&1‘ 2022 |

responsibility of department of Government of Haryana and not the

Developer.
This shows the systematic abuse, harassment and identical complaints being
filed by such groups in connivance with each other, which respondent no. 1
is having to endure for such a long time. Even the authorities, 'I;'ieing duly
satisfied about the replies furnished by respondent no. 1, have been either
rejecting these complaints or duly treating them as closed. Despite having
made many of such ah{:-ve-mentiuné_ﬂﬂttew}pts to harass the dev?luper. the

complainant has deliberately concealed the factum of dismissal of these

complaints.
That vide order dated D5,07.2021 of the GM Window Action Taken Report, it
was duly held that wiﬂ;ul regard to the issue of supply of water, GMDA has to
supply the water and it has already applied for this purpose. Further, while
replying complaint ticket on CM Portal raised on 12.11.2021 vide letter dated
20,12.2021 (AVL/AGHC/2021/177); it was submitted to the authority
highlighting the fact ﬂlégl:___ﬁwhet_e:r road for the fire tender movement is very
much present and the demarcation of the two-wheelerparking h been done
in complete consonance with the "As Built Drawings” duly, certified by DTCF

before issuing the occupation certificate. Only after due a through

inspection the fire department, it issued NOC for the project. If thete had been
any irregularity with the project, as alleged, the concerned departments
would have never given any necessary permission, occup ation ificate elc.
to it. Moreover, the respondent also highlighted that there has been no-
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alteration in the two-wheeler parking demarcation and the same has been
done as per the 'As-Built Drawings'. On the contra ry, majority of residents are
having cars and bringing them forcefully inside the colony, parking here and
there, including right at the 6-meter road for the fire-tender. It has requested
the department to direct that the association should permit only two-

wheelers of the residents at the earmarked places and restrict the entry of

four wheelers within the colony, which is not in accordance with the policy,

Pursuant thereto, vide order dated 31”-;1212‘021 the relevant authority also
directed the president RWA not to ;ilh:;’hﬁ“ any, car entry/car parking in the

project, as the same is not pernmtéerunﬁ&t. tha_ Affordable Housing Policy,
2013, '

‘That vide letter dated 27.04.2022, the Tespondent no. 1 even provided

photos/videos SHHMnIg:ilfFiﬁ_l__EihﬂitE of required i;d@in‘g radius for fire tender
movement and also the photos fvi dtns-ufﬂﬁrs‘féﬁ:iéé-‘parktd inside the colony.
That the respondent no. 1 wrote to DTP Gu rugram w.r.t levy of equalization
charges & marked a copy ta D‘H‘Eﬂ'ﬂ]" Eegei'al, /Chandigarh Haryana on
27.12.2017 highlighting that advertisement fo rl-ll:hfrd re-draw for subsequent
allottees had been' given 'to  fll ' vacancies  which arose from
surrender/withdrawal of successful allottee. Thereafter, it wrote a letter
dated 22.01.2018 and 09.04.2018 bearing reference number
AVL/AGHC/2017/094 to seek confirmation that the levy of equalization
amount [interest as per policy) is a valid levy and is being charged as per
AHP-2013. The department agreed to consider the matter and issued a

necessary clarification after assessing the complete position. In fact, being the
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bona fide entity that respondent no. 1 is, despite there being no stay on
collection of applicable interest as per policy by any authority, it voluntarily
agreed to submit an undertaking dated 02.05.2018, wherein it stated that t 1
the time a necessary clarification is issued respondent no.1 will not charge
any equalization levy (interestas per policy).

Subsequently, Vide Memo No. LC-303 6-JE(BR)-2018/2715 dated zﬁl.ﬂ 1.2019,
the DTCP gave clarification to STP, Gurugram and marked a copy to
respondent no. 1 that it can charge the'amounts as per the policy. The issue
was treated closed as no further mﬁ’muﬁféaﬂunfclarlﬂcatiun was issued by
the department. _ el |

In any event, the issue pﬁg’&l;ﬂing Iﬁ?-ﬁf‘eﬁualisaﬁﬂn amount/ in | rest as per
policy’ by respondent na. 1 is na longer res integra. The sald position has
already been decided in favour of respondent no. 1 by the Authority, in a
recent proceeding involving respondent no. 1, wherein this Authority was
pleased to hold that the levy btfeﬂ;taﬂitﬁun amount by respondént no. 1 for
the present project is a completely legal and justified levy d was not
violative of the AHP-2013 in any manner whatsoever.
It is necessary to mention.that the sdvertisements /public notices clearly

stipulated that the subsequent allottees would have to pay equalisation

charges (interest as per policy). Even the application form where the
complainant has signed on the agreed terms, mentions that suc gualization
charges (interest as per policy) need to be paid. in order to rank pari-passu
with the original applicants. The schedule of payment applicable to the

complainant categorically states that equalisation charges will be applicable
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allotment letter dated 04.08.2018, read with addendum-4 of the application
form, issued in favour of the complainant, categorically states that the
allottee, ie, the complainant, will have to pay the equalisation charges,

Therefore, the contention of the complainant that it is not liable to pay any

‘equalisation charges is incorrect. The advertisement/public notice for the

draw of lots, as well as the flat aIlDtﬂ‘IEﬂt]El‘l’Er and the application form duly
filled by the complainant and sfgnéﬂ‘ nat&gnrfcaﬂy state that equalisation
charges{interest as per policy) are 1q Eﬁ ﬁﬂiiand it had expressly agreed for
payment of the same.

The complainant was completely éw:af*e'-ﬁl‘ the'situation before buying the
said flats, infact when the complainant b;rmg:ht thi;e;;fi"a_ts in 2018, the project
was at an advanced stage-of construction ﬁnd‘.-ctﬁﬁpiaihant knew at that time
that external development infrastry cture including Service road has not been
developed in the periphery of. the PI‘H}EELMhICh was to be developed by
concerned govern menb-ﬂqpa@a@tﬁ?aﬂﬁﬁﬁriﬁﬁi only.

Additionally, it is important to mention that vide ].E_rrer dated 06.06.2017
bearing reference No. AVL/AGHC/2017)078, | it 'wrote to the Chief
Administrator HUDA, Panchkula, highlighting the fact that the competent
dtparrment has processed the award only for strip of land falling under 90-
meter-wide central portion of 150 mtr. road/width of the Central Periphery
Read (CPR), leaving both sides green belt and service road of CPR notified in
Gurgaon-Manesar Urban Complex Master Plan. Whereas, the land acquisition

natice published in the newspaper dated 10.08.2013 for acquiring land was
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for 150 -meter-wide V2(e) type road including 18 mtr. wide green belt and

Complaint no. 3550f 2022 |

12 mtr. service road on both side (CPR). Moreover, it was specifically
requested to the concerned authority /department to acquire and award the
land falling under service road and green belt along with 90-meter-wide road
of CPR. The said letter dated 06.06.2017 was forwarded vide memo no.
STP,/PW/17 /10749 DATED 21.07.2017 to DTP and Land Acquisition officer,
Gurugram by the Zonal Administrater to examine respondent no. 1's
representation & send a report unthn game as early as possible.

Vide letter memo no.: CT F,.I’STP{E],J’&MHMES# dated 27.09. El.'lﬁi the said
letter dated 06.09.2018 wassent by the Chief Town Planner HS'-JFi Panchkula
to Administrator HSVP, Guragram. Thereafter, vide memo dated %ﬂ’.ﬂ!.tﬂ 19
bearing no. DTP(G)/2019 fZlﬁE,ﬂle'DTP acknowledged that the service road

and green belt were not acquired.

Thereafter, vide letter dated 04.04.2019 bearing no. AVL/AGH 2019/115,
it wrote to zonal administrator-that theservice road and green belt have not
heen acquired and the 90m road dcquired has beenhanded over to NHAL It
even requested to connect the colon y.wi'th the NHAI service roaditill the time
cectoral service road is  acquired -~ and built by the | competent

authority /department.

Thereafter, multiple correspondences were exchanged between the
authorities and respondent no. 1 till 10.03.2022. It is pertinent to mention
that till date, respondent no. 1 continues to write concerned
authorities/departments for development of public health services, Service

road etc. in the periphery of the project and the same being a public property
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authorities /departments,

Moreover, the complainant itself admits that the 12-meter service road does
not belong to respondent no. 1. Infact, during the site visit and while signing
the flat buyer agreement, the complainant was well aware that due to no fault
of respondent no. 1, the development of external infrastructure including
service road has been delayed,

It is relevant to mention at th&ﬂ-trﬁét that vide Memo No. Mise-
504/7/16/2006-2TCP dated 24'.-':':':‘1;;:“2'&1&'. Principal Secretary to Govt,
Haryana, clarified to DTEE--H]alsvrﬁ.ir'iﬁﬁ'ttmt# -]iéiram (22-feet) wide rasta
linking to higher urder mad,’puh’ﬂs rasfa is mfﬁ‘ﬂent to grant licence to
colonisers, as it would enable the rulnni:ers to ﬂnetertal-r.e development, as
also the occupants would also be able to access the project till the sectoral
service roads/ internal circulatfup roa r.'ls are &Ew&luped since there is no time
frame to develop sectoral semce roads; lmﬂ‘.rnal circulation roads of the
notified master plan of the city. Moreover, respondent no. 1 got the OC only
dfter completion of project as per sanctioned d ritﬂ;*ings & submitting the 'As-
Built Drawings in consonance with the office order dated 04.03.2014. The
fact that the occupancy certificate has been granted to respondent no, 1 by
the authorities/departments, shows that there was no irregularity in any
document submitted by it.

The issue regarding the allegation of change in carpet area in the present

project of respondent no. 1 is also no longer res integra and has been duly
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clarified recently by the Authority in case CR/6427/4325/2019 titled Charan

Complaint no. 35.:,'- of 2022 |

Singh vs AVL Infrastructure Private Limited.

Another issue raised by the complainantis that it has violated the ¢ar parking
and fire corridor norms for the affordable housing. Since the OC had been
granted already on 17.12.2019 to respondent no. 1's project, thérefore, the
aforesaid notification which came subsequently on ﬂiﬂl.ﬁ%l‘ll is. not
applicable to respondent no. 1 and /or its project. -

The complainant has categorically agrﬁad to the two-wheeler paﬁ‘kl.ng of the
respondent in the application form, FEFL Mmrecwer vide clause |1'i' [xviii) of
approval/sanction letter of the project bearing mem{i no. ZP-

1003/AD(RA)/2014/20245 dated 27.08.2014 issued by DTCPyit was duly

mentioned that the. provision - of parking means ufilising the
earmarked/ designated._;&;.a for parking as per already sanction drawings.
It is submitted that it is the prerogative of the developer to planflearmark the
parking in the designated/approved area of parking, as long as the same |5 in
accordance with the pa}iq& and all applicable laws.

It is categorically made clear here that there has been no changé whatsoever
in the parking norms/ provisions approved and /or provided in the project, as
is sought to be falsely alleged by the complainant with a deliberate view to
mislead the Authority. The developer has duly demarcated thefire corridor,
which is 6 (six) mtr, wide on the site as per provisions proposedfor fire safety
and fire-fighting measures by co mpetent fire department, which are also duly
verified and certified by DTCP through the "As Built Drawings’ before

granting occupation certificate. It is no fault of respondent no. 1, that the
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residents, including the complainant illegally park their cars inside the

Complaint no. 355 of 20232 _J

colony, whereas the policy only allows for 2-wheeler parking,

However, it may be clarified ar this stage that, without prejudice to the
tontentions of respondent no. 1, that altho ugh the aforesaid submissions
make it amply clear that even as per thepolicy, the allottees in the project are
only entitled to two-wheeler parking at the moment, however, if the allottees
want to take benefit of the amended parking provisions of AHP-2013, and
dpproach respondent no. 1 fo rmalbrw'fu#' making an application with the
competent authorities for permism n t’:ﬁmpiement the amended parking
provisions of AHP-2013 in tht colony, it would' cﬂnalnly consider the same
within the parameters of law, for the :nllecnve goods of all,

Not just this, with respect to the above rnenl:lnnm:l issues, it is important to
note that on 11.11.2021 & ,18.12.2021, ﬂtreeidmtf{:al complaints were filed
before the CM window &Heghgduec to ch:mge‘iu‘uar’markmg of two wheelers
parking sites from the approved/sanctioned parking plan, there is no space
far the fire tender to move and'in case of ah qn‘tanwmj incident, there will be
lass of life and property, purpurl:edl;,r dite to lhe hunlr.ter Further, it was
alleged that the plans submitted by the builderto RERA are different from the
ones implemented actually which were replied by the respondent vide letter
dated 20.12.2021 wherein submitting that there is no ch ange in the fire
tender route of the project, The earmarking and allocation of the parking sites
has been done as per the 'As Built Drawings’ submitted and duly certified by
DTCP. Fu rther, the fire NOC and occupancy certificate were only granted after

thorough inspection at site in terms of ‘As Built Drawings’, Only due to
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forceful and unauthorized car parking by the residents/occupa nts*, the route
of the fire tender had been blocked and even till date continues to be blocked.
Therefore, vide order dated 21.12.2021, the DTCP disposed of thei complaint
dated 11.11.2021 wherein RWA was directed to not allow any car parking in
the affordable housing colony.

The complainant, at page 51 of the complaint has alleged that it h+|is changed
the entire parking from the outskirts of the building to the inner lanes of the
complex. Moreover, it is further auqﬂﬁ-tﬁ,at one map was apprcﬁmd by the
DTCP but another map was suhmittﬂd to the authority while obtaining the
registration. It is sub mir!:l:%'{ that the allegations are completely false and
baseless. The Develupn_afl::ﬁl:__ﬁiuittéf the 'ﬁ%ﬁrwﬂds’anctﬁun&d drawings only
for registration of project with the authority.

The fact that there has been no change in any plan/drawings submitted by

respondent no. 1 can be further ascertained from the fact that jt was only
after due deliberation and consideration of the ‘As Built Drawings!, which the
authorities found commpletely in order, that the |concerned
authority /department granted the occupation certificate. Had there been any

change in the plan/drawings, the 0C would not have been granted. The grant

of OC proves that the aforesaid allegations of the complainant arecompletely
false.

There has been no alteration in the two-wheeler demarcatiop at site as
alleged by the complainant. Marking of the two-wheeler parki had been
done as per the duly certified ‘As Built Drawings' for the residents/

occupants. Only after due verification and inspection of the firé provisions
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provided in the project, fire department had issued NOC for the project before
DTCP issued occupation certificate.

Neither the flat buyer agreement, nor the allotment letter nor the policy
states that any specific location in the project has to be given for the said two-
wheeler parking. The policy merely provides that the developer has to
earmark and allocate only one two-wheeler parking space of 0.80Mtr X 2.50
‘Mtr. anywhere in the project for the. al]utteei In consonance with this,
respondent no. 1 has adequately’ mb‘tﬂfad’ahxe two-wheeler parking space of
0.80mtr x 2.50 mtr. for each a]l&ttée ﬂﬁ E%r the policy. Consequently, there
has been no change in the parkmg-s'rm‘m."i’iha camplainant seems to harbour
some misconception that they are E’nﬁﬁe_d to some specific location of
parking under the policy; which is Eﬂmp]éfel'j_r wréng&ml misleading and the
same is not borne out from any document whatseever, much less from the
AHP-2013. Had there been any change in the sanetioned plans and /or as built
drawings, the department “itself Hnu”:d _j'IEﬁFE never granted the OC
Furthermore, it is a seftled pﬁmtiqxl of law, ﬂ'léi gtﬁht of valid OC, is itself a
presumption under law that the huﬂﬂrng has been duly completed in
accordance with approved /sanctioned drawings and specifications.

Further, as and when the 150 mtr., wide road (CPR) is built by the authorities
(for which respondent no. 1 is repeatedly making pleas even as on date), till
then the present 5 karam is being treated as the alternate access to the colony
by the department itself. Thus, there is no change in the access also, as is

sought to be falsely projected by the complainant as a violation of Section 14,

<7. All other averments made in the complaint were denied in total.
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Copies of all the relevant documents have been filed and placed on the reco rd.

Complaint no. 355 Jf.uf 2022 |

Their authenticity is not in dispute. Hence, the complaint can be decided
hased on these undisputed documents.

Both the parties also filed written submissions to substantiate their
averments made in the pleadings as well as in the documents and the same

were taken on record and have been perused.

Jurisdiction of the authority

The Authority observes that 1thn;;.erl§';nﬂal as well as suhp:zct matter
jurisdiction to adjudicate the presehi a::;:miiitaint for the reasons giifen below.
E.l Territorial jurisdiction |

As per notification no. 1492 fzﬂl?:—i'TEP dated 14.12.2017 issuéd by Town
and Country Planning;]]gpmmgnt,,t'he jurisdiction of Real EstateRegulatory
Authority, Gurugram shall he entite Gurugram District for all parpose with
offices situated in Gurugram, in the present cast, the project in question is
situated within the planni.r.lg area of Gurugram District. Therefore, this
authority has cumpieﬁ.ﬁerdﬁﬂﬂ.ﬁ;@d’icﬂnﬁ to deal with the present
complaint. |

E.II Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promagter shall be
responsible to the allottee as per agreement for sale. Sectio 11{4)(a) is

reproduced as hereu nder:

Section 11{4){a)
Be responsible for all obligations, responsibilities and functions Wnder the
provisions of this Act or the rules and regulations made thereunderior Lo the

allottee as per the agreement for sale, or to the association of allottee, as the
|
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case may be, till the conveyance af all the apartments, plots or buildings, as the
case may be, to the allottee, or the common aregs to the association of allottes
or the competent a uthority, as the case ma 1y be;

Complaint no. 355 of 2027

Section 34-Functions afthe Authority:

34(f) of the Act provides to ensyre compliance of the obligations cast upon the
promaters, the allottee and the reql estate agents under this Act and the rales
and regulations made thereunder

30, in view of the provisions of the Act of 2016 quoted abave, the authority
has complete jurisdiction to decide the complaint regarding non-compliance
of obligations by the promoter I_;aufirlgl aside compensation, which is to be
decided by the adjudicating officer, |f pursueﬂ by the complainant at a later

'stage.

| PTG\
Findings on objections raised by the respondent.
| F ot J f 3 1

| 7, ol €A
F.I Issue w.rt maintainability of complaint 6n-ground that the salid
complainant is not a reglstered association, '

The respondent-builder raised an ﬁhjeﬂim ij;a_t}f_he'chmplainant has tried to
dreate a false impression. that. fv.is_the M@Henm‘ association of the
profect, which is aggrieved, Hni.uvear.er, itis p;ei‘iii;:ent to mention here that the
complainant has delibera l:e]}-_s'i;ppgassed-ﬂiégﬁm that the main organisation,
actually representing the Interests, of the _-ap;ﬁment owners under the
I-;hr}rana Apartment Ownership Act 1983 and rules made thereunder, is
actually “AVLI6GURGAON APARTMENT OWNERS ASSOCIATION" and not
this imposter complainant society. The complainant on the other hand
submitted that it is a society duly registered under the Haryana Registration
and Regulation of Societies Act, 2012 ( Haryana Act No. 1 of 2012) and is
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legally entitled to represent the allottees of the residential group housing

colony project "AVL 36",
The Autharity observes that the issues involved in the present cnql'n plaint can
cither be raised by individual apartment OWner or by an asa;ucinrinn of
apartment owners. Thereare 1480 flats in the project and after receipt of OC,
possession of the same has been handed over to them on diffq!:rent dates,
However, the present complaint is filed by some of the aparm?enbuwners
(numbering 30 as per board IESDh?le_Qéﬁﬁt:l'ﬁﬂgE no. 70 nfcumpiai‘rt‘]. Now the
issue arises before the Auﬂlurity.-ﬁé‘iﬁ'ﬁ"&ether an association lnr group of
persons or even society can=a_1;gprnﬁd1 the Authority seeking relief(s) under
the Act of 2016.

5

As per Section 31 of Act of 2016 which provides filing of com

laint before

Authority, enumerates "any aggﬁevﬂd person” may file a complaint against
the allottee/ promoter or agent hefore the Authority for anyl vielation ot

contravention of the provisions of this Act or the rules and regulations made

thereunder. Precisely, any "aggrieved person” can file a complaint before the
Authority against three categories- allottee/ promoter | agent.However, the

term “person’ has been further detailed under Section 2{zg) of Act The

relevant sections of the Act is reproduced hereunder: -

1. Filing of complaints with the Authority or the adjudicating —{1)
a complaint with the Authority or the
afficer, as the case may be, for any viplation or contravention of the
this Act or the rules and regulations made thereunder, against a
aliottee or real estate agent, as the case may be,
Fxplanation.—For the purpose of this sub-section “person” shal
association of allottees or any voluntary consumer association r

any law for the time being (n force.

promaoter,

include the
ared under
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Section 2: Definitions
[zg) "Person” includes, —
(1) an individual,

(it} a Hindu undivided family;

(iii} @ company;

(v] @ firm under the Indian Partnership Act, 1932 (9 of 1932) or the Limited
Liahility Partnership Act. 2008 (6 of 2009 ], as the case may be:

(v) @ competent authority;

Complaint no. 355 of 2022 J

{viii] any such other entity as the ﬂpp_ra::;p-r;'a;e Government may, by notification,
specily in this behalf; A
37. The Authority observes that as per point {vi) & (vii) of Section2 (zg) which

L

provides “an association of persons or a bﬂdy of individuals whether
incorporated or not' and "g co-operative society registered under any law

relating to co-operative societies;” i.e, which means that the Act nowhere

mandates that only a registered or corporated group of

.
A

persons/assoclation /society can falls under -deﬂnitinn of “person”,
Therefore, the plea taken by respnndeﬁt in tf:is regard that the complaint is
liable to be dismissed in ground of existence of officially registered

association is devoid of merits and hence, not tenable

Find ings on the reliefs sought by the complainant

E.i Direct the respondent no.1 to refund the equalization amount collected
from the complainant, together with the interest from the date of such
pniﬁrment till the date of refund.

. The complainant submitted that at the time of filling up the application form

for the re-draw for the units in Affordable Housing Project namely
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“AVL36Gurgaon” Sector 364, Gurgaon, pursuant to arising of vacancy (ies) in
the project due to withdrawal/ surrender by ap plicant(s)/ allottee (s) that as
per the Affordable Housing Policy, the complainant has to pay an qq-.laliza:lun
amount (interest as per policy) @ 15% p.a. to rank pari-passu with the
original applicants in the project for the period from 02.01. 2016 i.e. the
commencement date of the project till the date of subsequent al:llnl:ment. On
the other hand, the respondent su‘hn-rltmd that vide memo j . LC-3036-
JE(BR)-2018/2715 dated 3&{112131? ‘the DTCP gave clarification to STP,

Gurugram wherein pmviﬁpﬁ'tﬁafﬁ*:ﬁhﬂﬂﬁ‘_rge thie amounts as pér the policy.

The Authority observes that the aforesaid issue has been deliberated at
length in complaint hqﬁrlng no. CR/6427,/2019 titled as Charan Singh Vs
AVL Infrastructure Fﬂtﬂnwﬂmm’d wherein upholding the levy of 15%
interest by the name nf equalization charges as per Clause 5{iii)(b) of
Affordable Group Housing Policy,20173 1nr.’| taking into account the fact that
the timeline of deliuer}! nﬁ@thé"gm[!éc; mﬁ)ﬁeﬂ for everyone, L.e.4 years from
the date of commencement, thereforeitis essential to charge this interest 50
that no one exploits this policy by entering into the project veryllate and does
not make full payments even after getting ready possession immediately. The

relevant para of the same is reproduced hereunder: -

nrger b rons Lie wpatelITale i gl Pasd A he ariging

amoloingnt _has concealed decuments dnd ds TG ¥ IVEFTED il
pgulisation amount was Neve swplgingd to  fim he reauifenen

AfiT P o oL intere: # I poiic) il ! X R .Ihf
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Mm,%

intimating vide letter dated 22,12 201 7 result of 20 draw(re-draw] of flats held
on 21.12.2017, raising demand vide letter dated 01.01.2018 and aiso at the time
of executing flat buyer's agreement dated 24.01.2018 in annexure §3 af schedule
of payment respectively, The complainant accepted the equalisation amount
with open eyes and without any compulsion ar pressure. Thug the plea of

SuPRLAF, et LG

(]

Keeping in view the finding of Authority in €R/6427/2019 titled as Charan

Singh Vs AVL Infrastructure Pﬁiﬁgm.{.\_‘;ﬂd, the respondent-builder is
entitled to charge equalizatioh i:ha:"g’ﬂﬁ,_-ﬂg_wﬁl:ﬁé!._l it is further clarified that
the respondent cannot deny providing calculation of same to the respective

complainant,

G.ll Direct the respondent no. 1 to refund the additional amount collected
from the complainant, towards the carpet area together with the interest
from the date of such payment till the date of refund.

Gl Direct the respondent no, 1 to submit the correct sanctioned plan for
registration with the Authority, based on the approval granted by the DTCP
vide approval dated 26.08.2014. ¥ /3

[ B B i 3

The aforesaid reliefs are _héiﬁg tak;én-z'élglélﬁe'. being inter-connected,

The complainant submitted that there is an increase in the area of the unit as
itwas at the time of booking and that of at the time of sale deed. They have
been charged additional amount by the respondent-builder despite of the fact
that the definition of “carpet area” has been defined under the Affordable

Housing Policy 2013. Even the revised plans were neither submit nor

approved and it is a move by the respondent-builder to collect an additional
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amount from the innocent members of the society. The respondent on the

other hand submitted that there has been no change in building plans and
occupancy certificate were only granted after thorough inspection at site in

terms of ‘As Bullt Drawings’.

The Authority observes that on the face of it, one of the objective pf the Palicy
was to provide supply of affordable housing with pre-defined rates, timelines

and area. The relevant portion of the policy is reproduced hereu*u:lﬂ I

2. i) This policy is intended to encourage the planning and mmpﬂeiun af
.Group Housing Projects" wherein apartments of .pre-defined size” are made
available at ,pre-defined rates” within @ Targeted time-frame” a5 pre seribed
under the present policy [0 ensire increased supply of Affordable How
the urban housing market w the deserving beneficiaries.

4. (i)
b. The carpet area of the apartments shall range fram 28sgm to 60sgm

t usable covered floor aréd

area forming part of kitchen, toilet, bathroom, store and built-in cuj rﬂj
almirah/ shelf, which being usabie covered area shall form part of the&carpel
ared. '

Not only this, the policy also provides clear demarcation
covered under purview of "carpet area” under Section 4(iii)(B) and (c) and
the same is reproduced above. Further, it has been the submissions of the
respondent-builder that there has been no change in the carpet area of the
unit and made reference to order of Authority dated 17.05.2022 in complaint
bearing no.6427 of 2019 titled as Charan Singh Vs AVL Infrastructure

Private Limited. The Authority observes that as per the submission of
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respondent, that this project was one of the initial projects sanctioned by the

department on carpet area basis and at that time the internal walls area was
éxcluded from the carpet area calculations. Later, the department corrected
its mistake and without change of any drawings at the time of occupation
certificate, resulting in such increase. Though there has been no actual
increase in the carpet area of the unit. The Authority made reference to
definition of carpet area as deﬁne_d__L_m-:ler §ecﬁﬂn 2(k) of Act of 2016, which
clearly provides that the same shallmr:lude internal partition walls. The
relevant portion of the Act is reproduced hl._E‘I‘.ET..I nd er; -

2 (k) "carpet area” means the net usable floor areq of an apartment, excluding
the area covered by the external walls, areas under services shafts, exclusive
balcony or verandah area and exclusive open terrace area, but includes the

i E4F GO EIEE ] ke DRTEEN FEETD LR ECT 47 L LA Aparimen

Thus, the p!a of the respondent is vaii- Frﬂiermurl the occupation
certificate and completion certificate for the sﬁidlpruject has already been
obtained on 17.12.2019 and 1_1‘.}.11-2022 respectively. An occupation
certificate has been granted after taking into va. rio us éspec‘cs such as building
plans, etc. Thus, at this stage where the OC and CC of the project has already
been obtained from the competent Authority, it is safe to conclude that the
project has been constructed as per approved buildings plan. Thus, no finding

to this effect.

G.IV Direct the respondent no. 1 to keep the two-wheeler parking as was
approved by the DTCP vide approval dated 26.08.2014 ensuring free
mavement of the fire tender. However, if it wishes to ma ke any alterations to
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the existing sanctioned plan the same may only be permitted, after following
the rules and regulations laid down In Section 14 of the Act of 2016.
G.VI Direct the respondent no. 1 to rectify the changes made on account of the
increased carpet area, changes in the parking policy, changes in the fire
corridor route, changes in the parking of the two wheelers which are all
violative of Section 14 of the Act of 2016 and to be restored as per the laws.

Since issues No. iv and vi are inter-connected, so the same are beu;'ug taken up
together.

That complainant submitted that Director, Town and Country Planning
Department, Haryana, Chandigarh vide: Memo No. PF-27(VOL-11)/2020/2-
TCP/41 dated: 04.01.2021 Infum&ti:'.’:df:ﬁﬁ the amendment in the Affordable
Housing Policy-2013 dated 19.08.2013 and as per same the !I.'Espundent-
builder is allotting r:ai'lzﬁhrking at his own whims and fan:?es without
following the policy. The complainant further alleged that the %:ulunizer as
per the policy cannot provide car parking in the stilt area but upfortunately

this is being done by the_"-rﬁyum}entrbuilder. and despite of the repeated

complaints on this issue to the office of District Town & Counfry Planning,

Gurugram as well as the CM Window;nd action has been ta ken gs yet against
this sale of illegal car parking, by the it without following the nofms. Further
as per National Building Code, the width of means of access shall be 6m for
residential occupancy and not less than 1Zm for other | occupancies
depending on the length of the means of access, In addition, the foad shall not
terminate in a dead-end. This change of parking from the outskirts not only
has been done without the permission of the office of DTCP, Haryana but
subsequent to this change, even the parking of two wheelrs has been

brought to the centre of the entire fire corridor area resulting in the fire
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corridor being reduced to approximately five meters. The members of the
::umptalnant-assnciatfun have been regularly complaining to the concerned
Ii!ul:hm-itles about the gross violation of the fire safety norms by the
respondent no. 2 and this has been repeatedly brought to the notice of the
respondent no. 3 being the Commissioner, Municipal Commissioner,
Gurugram, but unfortunately no action has been taken against the
Fespandent-builder, by it |

The respondent-builder on the n]hﬂ%dﬁ&ﬁ bmitted that the developer has
duly demarcated the fire corridor; wﬁ‘i’eh?sfﬁ[sm] mtr. wide on the site as per
provisions proposed for I}re“s'":l_fug}r'i_trﬂ'ﬁ:f&ﬂ;gfh;_i:hg measures by competent
fire department, which are 4lso duly verified m’m ertified by DTCP through
E_i‘IE ‘As Built Drawings’ before Eranting d:cupaﬂhnf:tmﬁcate. Further, the
policy only allows for 2-wheeler parking. The {:u:irg[ﬂiﬁant and other allottees
af the project are forcible parking E;i_fle harsi:;ﬁﬁgdﬁ?mu wheelers,

'Iihe Authority observes ﬂ-.at"ﬁml]’ﬂi_h:}'-ﬁf ﬂﬂj&“ln fts clause 4{iii) provides for
availability of two-wheglers parking and the same iSreproduced hereunder:

4fiii) - ke

4. The Parking space shill be pravided ge therateofhelfEquivalent Car Space
[ECS) for each dweliing unit.

b, Only one two-wheeler parking site shall be earmarked for each flat, which
shall be allotted only to the flat owners, The Parking bay of the two wheelers
shall be 0.8mx2.5m unless otherwise specified in the zoning plan,

¢. No car parking shall be allotted to any apartment owner in such projects.
d The balance available parking space, if any, beyond the allocated twe
wheeler parking sites, can be earmarked as free visitor car parking space.

e. Additional parking norms and paramerers, if any, can be specified in the
zoning plan.
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The aforesaid provision of Policy makes it very clear that no car parking shall

be allotted to any of the owner ie. successful allottees and balance available
parking space, if any, beyond the allocated two-wheeler parking sites, can be
parmarked as free visitor car parking space. Further, the said issue with
regards to two-wheelers parking has already been dealt by DTCP vide its
order dated 21,12.2021 wherein directing the aﬂudaﬁunfRWh to not to
allow any car entry/car parking in the affordable group hnuzﬂng colony.
Further, the fact cannot be igno rEcl ﬂ:;—nl—’tll&ncr:upannn certi fi::ateh as already
been obtained by the competent auﬂmrhy on 17.12.2019 wt*h:h is only
granted when the construction has’mfenmideaﬁ per the apprmled building
plans under the Policy and after grant of NOC from fire department

Therefore, in view of matrix of present complaint, the Autharity directs

respondent no. 1 as wellthe RWA to adhere to the parking norm provided
under clause 4(iii) of Affordable Housing Policy, 2013.

The complainant has sought the relief under Section 14 of Act bf 2016, the
Hon'ble Supreme Court of India in civil appeal nos. 6745-6 49 of 2021
titled as M/s Newtech Promoters and Developers PvL Ltd. V/8 State of Up
& Ors,, has held that an allottee is entitled to claim compensatio & litigation
charges under sections 12,14,18 and section 19 which is to be décided by the
adjudicating officer as per section 71 and 72. Therefore, for claiming
compensation under sections 12, 14, 18 and section 19 of the Act, the
complainant may file a separate complaint before Adjudicating Dificer under

section 31 read with section 71 of the Act and rule 29 of the rules.

[
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L.V Direct the respondent ne. 1 to provide for the entry/exit to the complex
as per the approved plans and as per the plans shown at the time of offer of
the fMlats based on which the complainants agreed to be a part of the project
and hence applied for the re draw, signed the flat buyer's agreement and
executed the sale deed,

The complainant submitted that as per the approval dated 25.08.2014, the

Complaint no. 355 of 2022

entry and the exit point to and from the complex has been shown from a 12-
meter-wide road by the respondent-builder. Further, in the layout plan of the
colony, as annexed with the flat buyer agreement, the entry/exit has been
shown at the same point as in the sanctioned plan. Unfortunately, this has
been the only entry/exit available tﬁfi‘hﬂrgmdents and the one being shown
as the earlier appruved,r’saucﬁn'ﬁéﬁ: Entrj.?jtxit is not available to the
residents at all as it has n_-;,:'af;g'.{fsﬂn EhE‘ma?ﬁi-ugiiéi&q. It is a major issue which
was brought to the notice of the respondent rruIE but no action, has heen
taken by the respondent no. 2 against respondent-hullder. As on the date of
filing this complaint there is ne access available r_!_‘rqmthe point as approved
by the respondent no. 2 and _same:ﬁs being iqﬁuﬁﬁéd' to respondent-builder
and its team members. The buflder .therﬂfigrié?.;héis misrepresented to the
innocent buyers and is still misrepresenting resulting in the buyers being
cheated by the builder, an offence punishablé underindian Penal Code.

The respondent submitted that the they ﬁréﬁb"cuinpletely aware of the
situation before buying the sald flats, the prafgc#wa,s'at an advanced stage of
construction and complainant knew at that time that external development
infrastructure including service road has not been developed in the periphery
of the project, which was to be developed by concerned government
departments/authorities only. Yer, they voluntarily chose to enter into fat
buyer agreements respectively which are binding on them. Additionally, it is
important to mention that vide letter dated 06.06.2017 bearin g reference No.
AVL/AGHC/2017 /078, it wrote to the Chief Administrator HUDA, Panchkula,
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highlighting the fact that the competent department has processed the award
only for strip of land falling under 90-meter-wide central portion of 150 mtr,
road/width of the Central Periphery Road (CPR), leaving both sfdes green
belt and service road of CPR notified in Gurgaon-Manesar Urban Complex
Master Plan. Whereas, the land acquisition notice published in the newspaper
dated 10.08.2013 for acquiring land was for 150 -meter-wide V2(e) type road
including 18 mtr. wide green beltand 12 mutr. service road on both side (CPR),
It has also highlighted that requisite external development charges (EDC)
which were deposited with the Government and if service road is not made
by the department, it would lead to 1at of legal issues. Moreover, it was
specifically requested to th&-‘ﬁune%rngd'au thﬂrity Jdepartment to afquiﬂ:‘ and
award the land falling under service road and green belt along with 90-meter-
wide road of CPR. The sa.‘ﬂ letter dated 06.06.2017 was forwarded #de memo
no. STP/PW/17/10749°DATED 21.07.2017 to DTP and Land 4'r:qu1'5iri-:}n
officer, Gurugram by l:h.e;m_gal Administrator to examine respondent no. 1's
representation & send :||'1l-;'_aﬁ|:::¥i_*c'§pn:'thé'saﬁ‘m as early as possible. Thereafter,
multiple correspondences we‘lﬂar E:cHangad ‘between the autharities and
respondent no. 1 till 10.02.2022, Tt 15 pertinent to mention that till date,
respondent no, 1 continiies to write to concerned authorities/departments
for development of public health. services, service road etc. in thelperiphery
of the project and the same being apublic property cannot be developed by
it, but has to be developed by the public authorities /departments.
The Authority observes that there has been scenario where the respondent
seeks exemption for reason of delay on account to lack of propér services
such as road provided by the governmental services. Further, the that the
completion certificate for any project has been given keeping in mind that the

project is complete In all aspect including connectivity te roads as per the

|
FTEE 41043



51.

52.}

HARERA
&5 GURUGRAM

approved plans. Moreover, in the instant matter, the occupation certificate

Complaint no. 3535 of 2022

and completion certificate of the project has already been obtained. Such
certificates are granted by the competent authorities after assuring the
compliance of many parameters including but not limited to construction as
per the approved building plans. Thus, at this stage, where the similar issue
has already been taken before CM Window and OC & CC of the project has
already been obtained, no direction to this effect.

G.V11 Direct the respondent no. 1 to pay memp!ary costs for committing fraud
to the complainant

'._:\-luli'l Fliha

il a2

The complainant is seeking rnE:IiEIr w.rt. compensation in the above-
mentioned reliefs, Hon'ble Supreme Court of India in civil appeal nos.
| 6745-6749 of 2021 titled as M/s Newtech Promoters and Developers Pvt.
Ltd. V/s State of Up & Ors, has held that an allottee is entitled to claim

' compensation & litigation charges under sections 12,14,18 and section 19

which is to be decided by the adjudicating officer as per section 71 and the

- gquantum of compensation & litigation expense shall be adjudged by the

adjudicating officer having due regard to the factors mentioned in section 72,

The adjudicating officer has exclusive jurisdiction to deal with the complaints

In respect of compensation & legal expenses. Therefore, for claiming

compensation under sections 12, 14, 18 and section 19 of the Act, the
complainant may file a separate complaint before Adjudicating Officer under
section 31 read with section 71 of the Act and rule 29 of the rules.

Directions of the authority
Hence, the Authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of obligations

cast upon the promoter as per the function entrusted to the authority under

section 34(f):
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a.  The respondent no. 1 and RWA are directed to not to allow ¢ar parking
and allotment of car parking in the said project as per the provision of
clause 4(iii) of Affordable Housing Policy, 2013. Further, if any revision
in parking plan is required, the RWA of the complex may approach

DGTCP being the competent Authority before any allocation in parking
is affected faltered.

b. The issue of free maintenance of the colony in terms of section 4(v) of
Affordable Housing Policy stands referred to the Envemnﬂent by the
authority and clarification would be issued by DTCP, Haryana as and
when the approval is rﬁeivﬂd"m the Government and henqa. the issue
of maintenance charges of the colony would be regulated in trrms of the
orders of the Government.

c. Keeping in view the factual and legal position that occ upatlnT as well as
completion certificate of project concerned has been obtained on
17.12.2019 and 10.11.2022 respectively; no directions are being issued
w.r.t other reliefs to. be governed by other departments/competent
Authorities,

53. Complaint stands disposed of.
54. File be consigned to registry.

?k“ £y = Mg
[S@n]e v ura] (Ashok r?an] (Vijay Kumar Goyal)
Member Membe Member
Harvana Real Estate Regulatbry Authority, Gurugram

Dated: 01.08.2023
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