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ORDER

1. The present complaint has been filed by the complainant/allo

section 31 of the Real Estate (Regulation and Development)

(in short, the ActJ read with rule 28 of the Haryana

(Regulation and Development) Rules,2017 (in short, the

violation ofsection 11[4] (a) ofthe Act wherein it is inter olia

that the promoter shall be responsible for all o
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responsibilities and functions under the provision of the Aqt or the

Rules and regulations made thereunder or to the allottees as per the

agreement for sale executed interse.

Unit and proiect related details

The particulars of unit details, sale consideration, the amount paid by

the complainant, date of proposed handing over the possessiqn, delay

period, if any, have been detailed in the following tabular form:

Complaint No. 7027 of 2022

A.

2.

s. N. Particulars Details
1. Name of the project "Raheja Revanta", Sector 78, Gurugram,

Harvana
2. Project area 18.7273 acres
3. Nature of the proiect Residential Group Housing Colon
4. DTCP license no. and

validity status
49 of 20L1dated 01.06.2011 valid up to
31.05.2021

5. Name of licensee Sh. Ram Chander, Ram Sawroop and 4
Others

6. RERA Registered/ not
registered

Registered vide no. 32 of 2017 dated
04.08.2017

7. RERA registration valid
up to

31-.07.2022
5 Years from the date of revised
Environment Clearance

8. Unit no. A-013, First floor, Tower/block- A
fPage no. 3B of the comDlaintl

9. Unit area admeasuring 1621.390 sq. ft.
fPase no.38 ofthe comDlaint

10. Date of execution of
agreement to sell

24.70.2014

IPage no. 34 of the complaint]
11. Date of tripartite

agreement
L2.09.201_4

[Page no. 83 of the complaint]
72. Possession clause 4,2 Possession Time and

Compensation
That the Seller shall sincerely endeovor
to give possession of the Unit to the
purchaser within thirty-six (36) months
in respect of 'TAPAS' Independent Floors
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and forty eight (48) months in respect
oI'SURYA TOWER'from the date ofthe
execution of the Agreement to sell and
after providing of necessary
infrdstructure specially road sewer &
water in the sector by the Covernment,
but subject toforce majeure condltions or
any Government/ Regulatory outhority's
action, inaction or omission and reasons
beyond the control of the Seller.
However, the seller shall be cntitled
for .compensation free grace period of
d*'(6) .months in case the consfi'uction
'lv::ilbt completed within the time
pertod mentioned above. The seller on

bbtaining certifi.cote for occupation ond
use by the Competent Authorities shall
hand over the Unit to the Purchaser for
this occupation and use and subject to
the Purchaser having complied with all
the terms dnd conditions of this
application form & Agreement To sell. In
the event of his failure to take qver and

/or occupy and use the unit prortsionally
and/or finally ollotted within 30 doys

from the date of intimdtion in wtiting by
the seller, then the some shdll lie ot
his/her risk and cost ond the Purchoser
shall be lioble to compensation @ Rs.7/'
per sq. ft. of the super area per month os

holding charges for the entire period of
such deIay........... "

age no.48 ofthe co

Allowed

2A.04.2019

[Note: - 36
agreement i.e.,

months from
28.L0.2014 + 6

laint ).--t

date of
months

+
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15. Basic sale consideration
as per BBA at page 68 of
complaint

Rs.7,44,91.,237 /-

16. Total sale consideration Rs.7 ,52 ,45 ,990 / -

[As per customer ledger dated
22.03.2022 page no. 112 of the
complaintl

L7. Amount paid by the
complainants

Rs.L,4l,53,2L6 /-
(As per customer ledger dated
22.03.2022 page no. 1 12 of the
complaint')

18. Occupation certificate
/Completion certificate

Not received

79. Offer of possession Not offered

B. Facts ofthe complaint:

3. The complainant has made the following submissions: -

l. That the complainant/allottee booked a unit in the project of

respondent no.1 named "Raheja Revanta" at Sector 78, Gurgaon.

Thereafter, a unit bearing no. A-013, on 1st Floor, Tower-A in the said

project was allotted to him vide buyer's agreement dated 28.10.2014

for a total sale consideration of Rs.1,52,45,990/- and he has paid an

amount of Rs.1,41 ,53,276/- in all.

ll. That the complainant and the respondent no.1 also executed a M0tJ

dated 28.10.2014, whereby the respondent no.1 promised to bear the

entire interest for a period 36 months from the date of the booking in

the event the complainant arrange loan from specific bank including

respondent no.2. The said MOU further provided time frame between

33 to 36 months wherein complainant may seek the cancellation of the

booking which shall be done along with guaranteed premiunl

compensation of Rs.1400 per sq. feet.
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Ill. That in pursuance to the aforementioned MOU, the respondent no.2

sanctioned a loan of Rs.1,08,40,396/- on 31.10.2014. In pursuance to

the sanction of the said loan, the complainant and respondents entered

into a tripartite agreement whereby it was agreed that the respondent

no.1 shall refund the money paid to the respondent no.2 along with

interest in case the respondent no.1 fails to give possession of the

impugned unit as per the timeline provided under the buyer's

agreement.

IV. That as per clause 4.2 of the buyer's agreement, the possession of the

unit was to be handed over till 28.10.2018. However, there has been

more than 4 years delay in handling over of possession by the

respondent no.L, but the respondent no.z took no step to recover the

outstanding dues from it in accordance with the tripartite agreement.

That the respondent/builder revised and expanded the said project

without having consent from the complainant. However, clause 3.10 of

the buyer's agreement provides that in case of any major

alteration/modification, the respondent/builder was under an

obligation to inform to the complainant in writing and if the

complainant is not agreeable to such a modification, the

respondent/builder was duty bound to refund the money paid by him

along with interest @10% per annum. The said modification in plan is

also in violation of Section 14 of RERA Act, 2016.

That the respondent no.1 has sent gullible emails to the complainant

with regard to diiferent commitment date with regard offer of

possession as well as offering bigger unit to the complainant and also

reimbursing the pre-EMI paid to the respondent no.2. However, the

VI.
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respondent no.1 did not honour any commitment in this regard.

Further, the complainant also wrote to the respondent no.2 with regard

to fraud played by them. However, the respondent no.2 did not give any

satisfactory response to the emails and has illegally blocked the access

ofthe loan account ofthe complainant.

VII. That more than four years have elapsed from the date from which the

respondent no.1 was under a contractual obligation to obtain the

occupancy certificate. Hence, the complainant has filed the present

complaint to withdraw from the impugned project of respondent no.1

in accordance with Section 18 of RERA Act,201.6 read with Section

19(4) ofthe RERA Act, 2016. Further, the complainant is also entitled to

seek inter alia compensation under Section 71 read with Section 72 of

the Act of 20106 and accordingly, he shall also be granted liberty to

pursue its claim for compensation before Hon'ble Adjudicating

Authority.

Reliefsought by the complainant:C.

4. The complainant has sought following relief[s):

I. To refund the entire amount of Rs.7,47,53,216 /- (Rupees One Crore

Forty-One Lacs Fifty-Three Thousand Two Hundred and Sixteen 0nly)

along with prescribed rate of interest.

To direct respondent o pay a cost of Rs.1,00,000/- towards cost ol'

litigation.

On the date of hearing, the authority explained to tht:

respondent/promoter about the contraventions as alleged to have beerr

committed in relation to section 11(4)(a) of the Act to plead guilty or

not to plead guilty.

5.

II,

+
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Reply by the respondents.

The respondent no.1 vide reply dated L4.03.2023 contested the

complaint on the following grounds: -

That the agreement to sell was executed between the complainant and

the respondent prior to the enactment of the Real Estate (Regulation

and Development') Act,2016 and the provisions laid down in the said

Act cannot be enforced retrospectively. Although the provisions of the

RERA Act, 20L6 are not applicable to the facts of the present case in

hand yet without prejudice and in order to avoid complications later

on, the respondent has registered the project vide registration no. 32

of 2017 dated 04.08.2017 with the Authoriry.

That the complaint is not maintainable for the reason that the

agreement contains an arbitration clause which refers to the dispute

resolution mechanism to be adopted by the parties in the event of any

dispute i.e. clause 60 of the booking application form and clause 14.2

of the buyer's agreement.

That the respondent has developed and delivered several prestigious

pro,ects such as'Raheja Atlantis', 'Raheja Atharva', 'Raheja Shilas'and

'Raheia Vedanta' and in most ofthese projects large number of families

have already shifted after having taken possession and Resident

Welfare Associations have been formed which are taking care of the

day to day needs ofthe allottees ofthe respective projects.

That the complainant had applied for allotment of a plot in the project

named "Raheja's Revanta" at Sector 78, Gurgaon Haryana vide his

booking application form. Thereafter, a buyer's agreement was

Il.

D.

6.

ll1.

lv.

PaEe 7 ol26



HARERA
GURUGRAM Complaint No. 7027 of 2022

executed between the parties for unit no. A-013 and the complainant

agreed to be bound by the terms contained therein.

v. That the possession of the unit was supposed to be offered to the

complainant in accordance with the agreed terms and conditions of

the buyer's agreement as stated in clause 22 ofthe booking application

form and clause 4.3 of the buyer's agreement.

vi. That despite the respondent fulfilling all its obligations as per the

provisions laid down by law, the government agencies have failed

miserably to provide essential basic infrastructure facilities such as

roads, sewerage line, water and electricity supply in the sector where

the said project is being developed. Thus, the respondent cannot be

held liable on account of non-performance by the concerned

governmental authorities.

That the time period for calculating the due date of possession shall

start only when the necessary infrastructure facilities will be provided

by the governmental authorities and the same was known to the

complainant from the very inception. It is submitted that non-

availability of the inFrastructure facilities is beyond the control of the

respondent and the same also falls within the ambit of the definition

of'Force Ma,eure' condition as stipulated in clause 4.4 of the buyer's

agreement.

That furthermore tlvo high tension cable lines were passing through

the project site which were clearly shown and visible in the zoning

plan dated 06.06.2011. Hence, the respondent got the overhead wires

shifted underground at its own cost and only after adopting all

necessary processes and procedures and handed over the same to the

vll.

viii.

Page I of 26
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HVPNL and the same was brought to the notice of District Town

Planner vide letter dated 2A.70.2074 requesting to apprise DGTCp,

Haryana for the same.

ix. That as multiple government and regulatory agencies and their

clearances were in involved/required and frequent shut down of the

high-tension supplies was involved, it took considerable time/efforts,

investment and resources which falls within the ambit of the force

majeure condition. Further, the GMDA, 0ffice of Engineer_Vl,

Gurugram vide letter dated 3.12.2019 has intimated the respondent

that the land of sector dividing road 77 /78 has not been acquired and

sewer line has not been laid. So, the respondent has written on several

occasions to the Gurugram Metropolitan Development Authority

(GMDAJ to expedite the provisioning of the infrastructure facilities at

the said project site so that possession can be handed over to the

allottees. However, the Authorities have paid no heed to or request till
date.

x. That the construction of the tower in which the unit allott

complainant is located is 800/o complete and the respondent s

over the possession of the same to the complainant fter its
completion subject to the complainant making the payment o the due

installments amount and on availability of infrastructure

such as sector road and laying providing basic external infra

such as water, sewer, electricity etc. as per terms ofthe applic

agreement to sell and due to the above-mentioned conditio which

were beyond the reasonable control of the respond nt, the

to the

ll hand

acilities

ructure

ion and
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construction ofthe project in question has not been completed and the

respondent cannot be held liable for the same.

That the construction of the tower in which the floor is allotted to the

complainant is located already complete and the respondent shall

hand over the possession of the same to the complainant after getting

the occupation certificate subject to the complainant making the

payment of the due installments amount as per terms of the

application and agreement to sell.

That the respondent cannot be held responsible for no fault of theirs.

There is no failure on the part of the respondent to hand over the

possession of the plot as per the agreement to sell. Furthermore, the

Hon'ble Punjab and Haryana High Court vide its order dated

L2.01.2023 in CWP no. 609 of 2023 has directed the State of Haryana

not to take any coercive steps against the respondent till20.07 .2023.

No reply has been received from respondent no.2 with regard to the

present complaint. Therefore, the complaint will be decided as per

documents available on record and submission made by the parties.

Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of these undisputed documents and submissron

made by the parties.

f urisdiction of the authority

The respondent has raised a preliminary submission/objection that the

authority has no jurisdiction to entertain the present complaint.'lhe

objection of the respondent regarding rejection of complaint on ground

of jurisdiction stands rejected. The authority observes that it has

8.

E.

9.

Page lO of 26
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10.

territorial as well as subiect matter jurisdiction to adjudicate the

present complaint for the reasons given below.

E.I Territorialiurisdiction

As per notification no. L/92/2017-1TCP dated 14.L2.2U,7 issued by

Town and Country Planning Department, the jurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram District for

all purpose with offices situated in Gurugram. In the present case, the

project in question is situated within the planning area of Curugram

District. Therefore, this authority has complete territorial jurisdiction

to deal with the present complaint.

E.ll Subiect matter iurisdiction

Section 11(4) [a) of the Act,2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4J(al is

reproduced as hereunder:

Section 71,,,,,(4) The promoter shall-
(a) be responsible for qll obligations, responsibilities and functions
under the provisions of this Act or the rules ond regulotions made

thereunder or to the allottees qs per the agreement for sale, or to
the association ofollottees, os the cose may be, till the conveyonce

of all the aportments, plots or buildings, as the case moy be, to the
allottees, or the common oreas to the association ofallottees or the
competent authoriA, as the cqse may be;

Section 34-Functions of the Authority:
344 oJ the Act provides to ensure compliqnce of the obligations
cost upon the pronoters, the allottees and the reol estote ogents

under this Act and the rules ond regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority has

complete iurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation

72.
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which is to be decided by the adiudicating officer if pursued by the

compiainant at a later stage.

13. Further, the authority has no hitch in proceeding with the complaint
and to grant a relief of refund in the present matter in view of the
judgement passed by the Hon'ble Apex Court in Newtech promoters
and Developers Private Limited Vs State of lt,p. and Ors.2021-
2022(1) RCR(C), 357 and reiterated in case of IvI/s Sana Realtors
Private Limited & other Vs llnion of India & others SLp (Civil) No.
73005 of 2020 decided on 72.05.2022 and wherein it has been laid
down as under:

"86. From the scheme of the Act of which a detailed reference hos
been mode ond taking note ofpower ofadjudication delineoted with
the regulatory authority qnd adjudicating ofJicer, whot finally culls
out is that although the Act indicates the distinct expressions like
'refund', 'interest', 'penolty' ond 'compensation,, o conjoint reading of
Sections 1B and 19 clearly manit'ests that when it comes to refund of
the amount, ond interest on the ret'und omount, or directing payment
ofinterest for deloyed delivery of possession, or penolty ond interest
thereon, it is the regulotory outhority which has the power kt
examine ond determine the outcome ofa complqint. At the some time,
when it comes to o question of seeking the rclief of odjudging
compensqtion and interestthereon under Sections 12, 14, 1B and 19,
the odjudicoting olfrcer exclusively hos the power to determne,
keeping in view the collective reoding ofsection 71 read with Section
72 of the AcL if the adjudication under Sections 12, 14, 18 and 19
other than compensation os envisoged, if extended to the
odjudicoting olfrceras prqyed that, in ourview, may intend to expand
the ambit and scope of the powers ond functions of the adjudicating
offcer under Section 71ond thot would be against the mandate of
the Act 2016."

14. Hence, in view of the authoritative pronouncement of the Hon,ble

Supreme Court in the case mentioned above, the authority has the

jurisdiction to entertain a complaint seeking refund of the amount and

interest on the refund amount.

Page 12 of 26
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F,

15.

ffiHARERA
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Findings on the obiections raised by the respondent,

F.l Obiection regarding iurisdiction of the complaint w.r.t agreement to
sell executed prior to coming into force ofthe Act.

The respondent no.1 submitted that the complaint is neither

maintainable nor tenable and is liable to be outrightly dismissed as the

buyer's agreement was executed between the complainant and the

respondent no.1 prior to the enactment of the Act and the provision of

the said Act cannot be applied retrospectively.

16. The authority is of the view that the provisions of the Act are quasi

retroactive to some extent in operation and will be applicable to the

agreements for sale entered into even prior to coming into operation of

the Act where the transaction are still in the process of completion. ,Ihe

Act nowhere provides, nor can be so construed, that all previous

agreements would be re-written after coming into force of the Act.

Therefore, the provisions of the Act, rules and agreement have to be

read and interpreted harmoniously. However, if the Act has provided

for dealing with certain specific provisions/situ atio n in ,r

specific/particular manner, then that situation would be dealt with in

accordance with the Act and the rules after the date of coming into force

of the Act and the rules. The numerous provisions of the Act save the

provisions ofthe agreements made between the buyers and sellers. The

said contention has been upheld in the landmark judgment of

Neelkamal Realtors Suburban PvL Ltd. Vs. UOt and others. (W.p

2737 of 2077) decided on 06.12.2077 which provides as under:

"119. Under the provisions of Section 18, the delqy in handng over the
possession would be counted fiom the dote mentioned in the
agreement for sqle entered into by the promoter and the ollottee
prior to its registrotion under RERA. Under the provisions of RERA,

the promoter is given a fqcility to revise the date of completion of

+
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project and declqre the same under Section 4. The REP./- does not
contemplote rewriting of controct between the flat purchaser ond
the promoter...

122. We have qlready discussed that above stated provisions of the REP./.

ore not retrospective in noture, They moy to some extent be hqving o
retrooctive or quosi retroactive elfect but then on thot ground the
validiq, of the provisions of REP.I. cqnnot be chollenged. The

Parliament is competent enough to legislqte low having
retrospective or retrosctive effect. A low con be even fromed to oJfect

subsisting / existing controctual rights between the parties in the
lorger public interest. Wedo not hove ony doubtin our mind that the
REP1 has been framed ln the.lbrger public interest after a thorough
study and discussion mqde"dt the highest level by Lhe Slonding
Committee ond Select Cbtnmttlze, which submilled its detoiled
reports."

17. Further, in appeal no. L73 of 2079 titled as Magic Eye Developer Pvt.

Ltd. Vs. lshwer Singh Ddhiya, in order dated 17 .72.2019 the Haryana

Real Estate Appellate Tribunal has observed-

"34. Thus, keeping in view our aforesaid discussion, we are of the

considered opinion thot the provisions of the Act ore qua\t

retrooctive to some extent in operation ond will be opolicable to the
agreements for sale entered into even prior to coming into ooeration

ofthe Act where the transactlon are still in the process ofcompletion.
Hence in cose of delay in the offer/delivery of possession as per the

terms ond conditions ofthe qgreementfor sale the allottee shall be

entitled to the interest/deloyed possession charges on the

reqsonqble rqte of interest qs provided in Rule 15 of the rules ond

one sided, unfair and unreasonoble rote ofcompensation mentioned

in the ogreement for sole is liable to be ignored.

18. The agreements are sacrosanct save and except for the provision.

which have been abrogated by the Act itsell Further, it is noted that th€

builder-buyer agreements have been executed in the manner that ther€'

is no scope left to the allottee to negotiate any of the clauses containec

therein. Therefore, the authority is of the view that the charges payabl€,

under various heads shall be payable as per the agreed terms anc

Page 74 ol26
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conditions of the agreement subject to the condition that the same ar€,

in accordance with the plans/permissions approved by the respectiv€,

departments/competent authorities and are not in contravention ol

any other Act, rules and regulations made thereunder and are not

unreasonable or exorbitant in nature. Hence, in the light of above-

mentioned reasons, the contention of the respondent no.1 w.r.t.

jurisdict ion stands rejected.

F.ll Obiection regarding complainant is in breach ofagreement for non-
invocation of arbitration.

19. The respondent submitted that the complaint is not maintainable fbr

the reason that the booking application form and the buyer's agreement

contains an arbitration clause which refers to the dispute resolution

mechanism to be adopted by the parties in the event of any dispute and

the same is reproduced below for the ready reference:

14.2 Arbitration
"'Allor any disputes arising out or touching upon in relation to the terms
of this Application/Agreement to Sell/ Conveyance Deed including the
interpretotion and validity oI the terms thereof and the respective rights
ond obligations of the pqrties shall be settled through arbitrotion. Ihe
orbitration proceedings sholl be governed by the Arbitration ond
Conciliation Act, 1995 or any stqtutory amendments/ modit'icouons
thereoffot the time being inforce.The arbitration proceedings shollbe held
ot the oJfice of the seller in New Delhi by o sole arbitrotor who sholl he

oppointed by mutuol consent of the pqrties. lf there is no consensus on
appointment ofthe Arbitrotor, the motter will be refefted to the concerned
courtfor the same- ln cose ofony proceeding, ret'erence etc. touching upon
the arbitrator subject including any qward, the territorial jutisdtction of
the Courts sholl be Gurgoon os well os of Punjob ond Haryano Hi.qh Court
at Chandigorh".

The authoriw is of opinion that the jurisdiction'lhe authority is ot the opinion that the jurisdiction of the futhority
cannot be fettered by the existence of an arbitration clauie in the

buyer's agreement as it may be noted that section 79 ofthe Act bars the

the20.
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iurisdiction of civil courts about any matter which falls within the

purview of this authority, or the Real Estate Appellate Tribunal. Thus,

the intention to render such disputes as non-arbitrable seems to be

clear. Also, section 88 of the Act says that the provisions of this Act shall

be in addition to and not in derogation of the provisions of any other

law for the time being in force. Further, the authority puts reliance on

catena of judgments of the Hon'ble Supreme Court, particularly

in National Seeds Corporation Limited v. M. Madhusudhan Reddy &

Anr, (2012) 2 SCC 506, wherein it has been held that the remedies

provided under the Consumer Protection Act are in addition to and not

in derogation of the other laws in force, consequently the authority

would not be bound to refer parties to arbitration even if the agreement

between the parties had an arbitration clause.

21, Further, in Aftab Singh ond ors. v. Emaar MGF Land Ltd ond ors.,

Consumer case no. 701 of2015 decided on 73.07.2077, the National

Consumer Disputes Redressal Commission, New Delhi (NCDRC) has

held that the arbitration clause in agreements between the complainant

and builder could not circumscribe the jurisdiction of a consumer. The

relevant paras are reproduced below:

"49. Support to the above view is also lent by Section 79 oJ the recentl)t
enocted Reql Estate (Regulqtion ond Development) Act,2016 (for short
"the Reol Estote Act")- Section 79 of the soid Act reads as follows:-

"79. Bor ofjurisdiction - No civil court shollhovejurisdiction to
entertain any suit or proceeding in respect ofany motter which
the Authority or the adjudicoting olfcer or the Appellate
Tribunal is empowered by or under this Act to determine ond
no injunction shall be granted by any court or other outhority
in respect of any qction taken or to be token in pursuance oJ

ony power conferred by or under this Act."
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It can thus, be seen thot the said provision expressly ousts the jurisdiction
ofthe Civil Court in respect ofony motter which the Reql Estate Regulatory
Authoriry, estoblished under Sub-section (1) of Section 20' or the
Adjudicating )lficer, appointed under Sub-section (1) of Section 71 or the
Real Estate Appellant Tribunol estoblished under Section 43 of the Real
Estate AcC is empowered to determine. Hence, in view of the binding
dictum of the Hon'ble Supreme Court in A. Ayyaswomy (supro), the
matters/disputes, which the Authorities under the Real Estote Act orc
empowered to decide, are non-arbitrable, notwithstanding an Arbitrotion
Agreement between the parties to such motters, which, to o lorge extent,
are similar to the disputesfalling for resolution under the Consumer Act.

56. Consequently, we unhesitotingly reject the arguments on behalf of the
Builder and hold thot on Arbitrotion Clouse in the ofore-stated kind of
Agreements between the Complainonts ond the Builder connot
circumscribe the jurisdiction of o Consumer Fora, notwithstanding the
amendments mode to Section B ofthe Arbitation Act.',

22. While considering the issue of maintainability of a complaint before a

consumer forum/commission in the fact of an existing arbitration
clause in the builder buyer agreement, the Hon,ble Supreme Court in
case titled as M/s Emaar MGF Land Ltd. V. Aftab Singh in revision
petition no. 2629-30/20t9 in civil appeal no. 23572-23513 of 2017
decided on 70.72.2078 has upheld the aforesaid judgemenr of NCDRC

and as provided in Article 141 of the Constitution of India, the law

declared by the Supreme Court shall be binding on all courts wjthin the

territory of India and accordingly, the authority is bound by the

aforesaid view. The relevant para of the judgement passe{ by the

Supreme Court is reproduced below:

"25. This Court in the series ofjudgments os noticed obove considered the
provisions of Consurter protection Act, 1986 as well os Arbitrotion Act,
1996 ond loid down that comploint under Consumer protection Act being
a speciol remedy, despite there being qn arbitration ogreement the
proceedings before Consumer Forum hove to go on and no error
committed by Consumer Forum on rejecting the applicotion. There is
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reason for not interjecting proceedings under Consumer protection Act on
the strength on arbitration agreement by Act, 1996. The remedy under
Consumer Protection Act is o remedy provided to a consumer when there
is a defect in any goods or services. The comploint means any a egation in
writing mode by a complainant has also been explained in Section 2(c) of
the Act The remedy under the Consumer protection Act is confrned to
complaint by consumer os defined under the Act t'or defect or deficrcncrcs
caused by o service provider, the cheop ond o quick refiedy has been
provided to the consumer which is the object and purpose of the Act os
noticed above."

23. Therefore, in view of the above judgements and considering the
provisions of the Act, the authority is of the view that the complainant
is well within right to seek a special remedy available in a beneficial Act

such as the Consumer protection Act and RERA Act,201,6 instead of

going in for an arbitration. Hence, we have no hesitation in holding that
this authority has the requisite jurisdiction to entertain the complaint

and that the dispute does not require to be referred to arbitration
necessarily. In the light of the above-mentioned reasons, the authoritv
is of the view that the objection of the respondent stands rejected.

F.lll Obiections regarding the circumstances being ,force majeure,

24. The respondents-promoter has raised the contention that the

construction of the tower in which the unit of the complajnant is

situated, has been delayed due to force maieure circumstances such as

orders passed by National Green Tribunal to stop construction during
201.5-201,6-20'J,7 -2018, dispute with contractor, non-payment of
instalment by allottees and demonetization. The plea of the respondent

regarding various orders of the NGT and demonetisation and all the
pleas advanced in this regard are devoid of merit. The orders passed by

NGT banning construction in the NCR region was for a very short period

of time and thus, cannot be said to impact the respondent_builder
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leading to such a delay in the completion. The plea regarding

demonetisation is also devoid of merit. Further, any contract ancl

dispute between contractor and the builder cannot be considered as a

ground for delayed completion of project as the allottee was not a party

to any such contract. Also, there may be cases where allottees has not

paid instalments regularly but all the allottees cannot be expected to

suffer because of few allottees. Thus, the promoter respondent cannot

be given any leniency on based ofaforesaid reasons and it is well settled

principle that a person cannot take benefit of his own wrong.

Findings on the relief sought by the complainant.

G.l To refund the entire paid-up amount of Rs.1,41,s3,216/- alongr,t/ith
prescribed rate of interesL

The complainant intends to withdraw from the project and is seeking

refund of the amount paid by her in respect of subject unit along with

interest at the prescribed rate as provided under section 18(1] of the

Act. Sec. 18(1) of the Act is reproduced below for ready reference.

"Section 78: - Return of qmount qnd compensqtion
18(1). lf the promoter fails to complete or is unable to give
possession ofan aportment, plot, or building.-
(a). in occordancewith the terms of the agreement for sole or, as the
cose moy be, duly completed by the dote specifred therein; or
(b). due to discontinuance ofhis business as o developer on occount
ofsuspension or revocation ofthe registration undet this Act or for
ony other reoson,

he shall be liable on demand to the allottees, in case the ollottee
wishes to withdrow from the project, without prejudice to any othet
remedy dvoiloble, to return the omount received by him in
respect of thot apqrtment, ploC building, os the cqse moy be,
with interest dt such rate as may be prescribed in this behqlf
including compensation in the manner as provided under this Act:

Provided thot where an allottee does not intend to withdraw from the
project, he shall be poid, by the promoter, interest for every month ofdeloy,
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till the handing over of the possession, at such rate as moy be prescribed.,
(Emphasis supplied)

26. As per clause 4.2 ofthe agreement to sell dated ZB1O2O74 provides

for handing over of possession and is reproduced below:

4.2 Possession Time and Compensation
That the Seller shall sincerely endeovor to give possession of the IJnit
to the purchoser within thirty-six (36) months in respect of
'TAPAS' Independent Floors ond foray eight (45) months in
respect of'SURYA TOWER,from the date of the execution of the
Agreement to sell ond qfter providing of necessary infrostructure
specially rood sewer & woter in the sector by the Government, but
subject to force majeure conditions or ony Government/ Regulatory
authority's action, inaction or omission ond reosons beyond the
control of the Seller. Hou)ever, the seller shqll be entitled for
compensation free grace period oI six (6) months in cqse the
construction is not completed within the time period mentioned
above. The seller on obtaining certificate for occupation and use by
the Competent Authorities shall hand over the Ilnit to the purcltaser

for this occupotion and use and subject to the purchaser having
complied with all the terms ond conditions ofthis applicotion form &
Agreement To sell. ln the event ol his foilure to take over and /or
occupy and use the unit provisionally and/or finally ollotted within
30 days from the dau of intimation in writing by the seller, then the
some sholl lie at his/her risk and cost and the purchoser sholl be
lioble to compensation @ Rs.7/- per sq. ft. of the super area per

26. The complainant has booked a residential apartment bearing

1't floor, Tower-A in the proiect named as 'Raheja Revanta, sfuated at

sector 78, Gurugram for a total sale consideration of Rs.1,52kS,990/-

out of which he has made a payment of Rs.1,41,53,216l-. The

complainant was allotted the above-mentioned unit vide agreement to

sale dated 28.10.2014.

27. At the outset, it is relevant to comment on the preset possessitn clause

of the agreement wherein the possession has been sublected to

providing necessary infrastructure specially road, sewer & wJer in the
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sector by the government, but subiect to force majeure conditions or

any government/regulatory authority's action, inaction or omission

and reason beyond the control of the seller. The drafting of this clause

and incorporation of such conditions are not only vague and uncertain

but so heavily loaded in favour ofthe promoter and against the allottee

that even a single default by the allottee in making payment as per the

plan may make the possession clause irrelevant for the purpose ol
allottee and the commitmentiilatE fgr handing over possession Ioses its

meaning. The incorporation qfiich a clause in the agreement to sell by

the promoter is just to evade the liabiliry towards timely delivery ol
subject unit and to deprive the allottee of his right accruing after dela).

in possession. This is iust to comment as to how the builder has misusecl

his dominant position and drafted such a mischievous clause in th€,

agreement and the allottee is left with no option but to sign on thc,

dotted lines.

28. Due date of handing over possession and admissibility of grace

period: As per clause 4.2 ofthe agreement to sell, the possession ofthc,

allotted unit was supposed to be offered within a stipulated timefranrr,

of48 months plus 6 months ofgrace period, in case the construction i!;

not complete within the time frame specified. It is a matter of fact thal

the respondent has not completed the project in which the allotted unir

is situated and has not obtained the occupation certificate b),'

28.10.2018. However, the fact cannot be ignored that there were

circumstances beyond the control of the respondent which led to dela1,

incompletion of the project. Accordingly, in the present case the grace

Complaint No. 7027 of 2022
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period of 6 months is allowed. Hence the due date comes out to be

28.04.2019.

Admissibility of refund along with prescribed rate of interest: The

complainant is seeking refund of the amount paid by him at the:

prescribed rate of interest as provided under rule 15 of the rules. Ruk,r

15 has been reproduced as under:

Rule 75. Prescribed rdte ofinterest- [proviso to section 72, section 7g
and sub-section (4) and subsectian (7) oI section 1gl
A) For the purpose of proviso to section 12; section 18; and sub-

sections (4) and (Z) of section 19, the ,,interest at the rote
prescribed" sholl be the Stote Bank of lndia highest m0rginal cost
of lending rote +2o/0.:

Providecl that in cose the Stqte Bonk of Indio marginol cost of
lending rote (MCLR) is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of tndio may lx
from time to time for lending to the generalpublic.

The legislature in its wisdom in the subordinate legislation under th€,

provision ofrule 15 ofthe rules, has determined the prescribed rate ol

interest. The rate of interest so determined by the legislature, is

reasonable and ifthe said rule is followed to award the interest, it will
ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India i.e.,

hnps://sbi.co.in. the marginal cost of lending rate [in short, IICLRJ as

on date i.e., 23.08.2023 is 8.75o/o. Accordingly, the prescribed rate ot

interest will be marginal cost of len ding rate +Zo/o i.e., 1.O.7S%o.

32. On consideration ofthe circumstances, the documents, submissions and

based on the Findings of the authority regarding contraventions as per

provisions ofrule 28(1), the authority is satisfied that the respondent js

in contravention of the provisions of the Act. By virtue of clause 4.2 of

the agreement to sell dated form executed berween the parties on

,,Y
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28.10.2074, the possession of the subject unit was to be delivererl

within a period of 48 months from the date of execution of buyer,l;

agreement which comes out to be 28.10.2019. As far as grace period ir;

concerned, the same is allowed for the reasons quoted above.

Therefore, the due date ofhanding over ofpossession is 2g.04.2019.

Keeping in view the fact that the allottee/complainant wishes tc,

withdraw from the project and demanding return of the amounl

received by the promoter in respect of the unit with interest on failurc
ofthe promoter to complete or inability to give possession ofthe unit in

accordance with the terms of agreement for sale or duly completed b),

the date specified therein. The matter is covered under section 1g( 1) ot:

the Act of 2 016.

The due date of possession as per agreement for sale as mentjoned jr
the table above is 28.04.2019 and there is delay of 3 years 6 months and

6 days on the date of filing of the complaint. The authority has further
observes that even after a passage of more than 4 years till date neither

the construction is complete nor the offer of possession of the allotted

unit has been made to the allottee by the respondent/promoter. .fhe

authority is of the view that the allottee cannot be expected to wait
endlessly for taking possession of the unit which is allotted to it and for

which they have paid a considerable amount of money towards the sale

consideration. It is also pertinent to mention that complainant has paid

more than 90% of total consideration till 2019. Further, the authority
observes that there is no document place on record from which it can

be ascertained that whether the respondent has applied for occupation

certificate/part occupation certificate or what is the status ol

34.
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construction of the project. In view of the above-mentioned fact, the
allottees intend to withdraw from the project and is well within the
right to do the same in view of section 1g[ 1) of the Act, 2016.

35. Moreover, the occupation certificate/completion certificate of th0
project where the unit is situated has still not been obtained by the
respondent/promoter. The authority is of the view that the allottees
cannot be expected to wait endlessly for taking possession of thc,

allotted unit and for which he has paid a considerable amount towards
the sale consideration and as obseryed by Hon,ble Supreme Court ol
India in Ireo Grace Realtech pvL Ltd. Vs. Abhishek Khonna & Ors.,

civil appeal no. 5785 of 2019, decided on 77.07.2021.

"...- The occupotion certilicate is not qvailoble even qs on dqte, which
clearly omounts to deficiency of service_ The ollottees cannot be
mocle to wait indefinitely t'or possession of the opartments ollotted
to them, nor can they be bound to take the aportments in phose 1

of the project......."

36. Further in the judgement of the Hon,ble Supreme Court of lndia in th€

cases of Newtech promoters and Developers private Limited Vs State,

of U.P. and Ors. (supra) reiterated in cose of M/s Sana Realtors
Private Limited & other Vs ltnion of India & others SLp (Civit) No.

13005 of 2020 decided on 12.0S.2022. it was observed:
25. The unqualified right of the allottee to seek ret'und referred llnder

Section 19(1)(a) ond Section 19(4) of the Act is not dependent on uny
contingencies or stipulations thereof. It appears thot the legislature
has consciously provided this right of refund on demand os on
unconditional obsolute right to the allottee, if the promoter fails to
give possession of the apartment, plot or building within the time
stipuloted under the terns ofthe ogreement regordless of unforeseen
events or stay arders ofthe Court/Tribunal, which is in either woy not
ottributoble to the allottee/home buyer, the promoter is under on
obligation to refund the omount on demand with interest ot the rote !
prescribed by the Stote Covernment including compensotion in the I
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monner provided under the Act with the proviso that if the alloiee
does not wish to withdraw from the project, he sholl be entitled for
interestfor the period ofdelay till handing over possession ot the rate
prescribed."

37. The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2016, or the rules and

regulations made thereunder or to the allottee as per agreement for saL:)

under section 11(41(a). The promoter has failed to complete or unabl:
to give possession ofthe unit in accordance with the terms ofagreement

for sale or duly completed by the date specified therein. Accordingly,

the promoter is liable to the allottee, as the allottee wishes to withdraw
from the project, without prejudice to any other remedy available, to

return the amount received by it in respect of the unit with interest at

such rate as may be prescribed.

38. Accordingly, the non-compliance of the mandate contained in section

11(4J (a) read with section 1B(1) ofthe Act on the part of the respondenr:

is established. As such, the complainant is entitled to refund of the

entire paid-up amount of Rs-l,41,53,216 /- at the prescribed rate ol.

interest i.e., @ 10.750lo p.a. fthe State Bank of India highest marginal cost:

oflending rate (MCLR) applicable as on date +2%l as prescribed under

rule 15 ofthe Haryana RealEstate (Regulation and Development) Rulcs

2017 from the date of each payment till the actual date of refund of the,

amount within the timelines provided in rule 16 of the Harvana Rules

201_7 ibid.

H. Directions of the authority

39. Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of
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