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1. This order shall dispose of the I
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2.

Complaint No. 67

and othe

Proiect Name and
Location

"Elvedor" at sector 37C, Gurgaon, H

2 acres
47 of 2072 dated, 12.0 5.2 012 valid upto

M/s Prime IT Solutions Pvt. L

Proiect area
DTCP License No.
Name ofLicensee

RERA Registration Not Registered

HARERA
P*GURUGRAM

The core issues emanating from them are similar in na re and the

complainant(s) in the above referred matters are allottees o

namely, Elvedor Studio situated at Sector-37-C, Guru

developed by the same respondent/promoter i.e., M/s lmpe

Private Limited. The terms and conditions of the buyer's

the proiect,

am being

fulcrum of the issue involved in all these cases pertains to f, lure on the

part of the promoter to deliver timely possession of the units in question,

seeking refund of the unit along with interest.

The details of the complaints, reply status, unit no.,

possession clause, due date of possession, total sale

ond other chsrges ond dues/poyments mentioned in this ogreement or on foilure on the
part of the allottee to abide by oll or ony of the terms ond conditions of t agreement."

.05.2016

UNIT

st exceptions

loy or foilure
nd control of
ns mentioned

A/
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of 2022

a Wishfield

greements

date o agreement,

consid ation, total

paid amount, and relief sought are given in the table below:

Possession Clause: 11(a). SCHEDULE FOR POSSESSION OF THE SAI

" The company bosed on itspresent plons ond estimotes and subject to qll
endeavors to complete construction of the said building/soid unit wi
sixty(60) months from the dote of this ogreement unless there shall be
due to department delay or due to ony circumstonces beyond the power
the company or Force Majeure conditions including butnot limited to reo
in clause 11(b) qnd 11(c) or due to foilure of the allottee(s) to poy in time

n q period oJ

e Total price

Occupation Certificate: Not obtained
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Complaint No.67(
and other

I of 2022

Sr.
No

Complaint
No., Case
Title, and
Date of
filing of
complaint

Date of
apartment

buyer
agreement

Unit
No.

Unit
adm
easu
ring

Due date
of

Possessio
n

Total Sale
Consideratio

Total Amour
paid by the

complainan

Relief
Sought

1. cR/ 67 08 /
2022

Iitender
Kumar

Imperia
Wishfield
Private
Limited

DOFr
t4.10.2022

Reply
Status:

09.08.2023

76.09.2074 414,
3rd
Floor,
Tower-
Evita

436
sq. ft.

76.09.2019

(As per
possession
clause 11.A
of buyer's
agreement)

TotalSale
Consideratio

Rs.35,89,998/

Amount Paid:
Rs.30,03,850/

Refund

I

2. cR/6709 /
2022

Jyoti Gupta

Imperia
Wishfield

Private
Limited

DOF:
14.70.2022

Reply
Status:

09.08.2023

02.02.2075

Allotment
Letter:
27.11.2073

A11,
11th
Floor,
Tower-
Evita

659
sq. ft.

02.02.2020

(Possessio
n clause is
taken from
file ofthe
same
project as
clause is
not
mentioned
in the file.)

Total Sale
Consideration
Rs.45,38,406/

Amount Paid:
Rs.3A,22,329 /

Refund

I

Page 3 of2t1
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4.

5.

The aforesaid complaints were filed by the complainants

promoter on account of violation of the builder buyer'

executed between the parties in respect of said units for not

the possession by the due date, seeking refund of the total pai

authority to ensure compliance ofthe obligations cast upon th

It has been decided to treat the said complaints as an applica ion for non-

compliance of statutory obligations on the part of th promoter

ndates the

promoters,

les and the

/respondent in terms of section 34[0 of the Act which

the allottee(s) and the real estate agents under the Act, the

regulations made thereunder.

6. The facts of all the complaints filed by the complainant(s)/

similar. Out of the above-mentioned case, the particulars

hts of the

CR/6708/2022 Iitender Kumar V/s lmperia Wishfield pri Limited

are being taken into consideration for determining the

allottee(s).

Proiect and unit related details

The particulars ofthe project, the details ofsale consideratio

paid by the complainant[s), date of proposed handing over th

delay period, if any, have been detailed in the following tabul fo rm:

CR/6708/2022 Iitender Kumar V/s lmperia Wishfietd te Limited

Gurgaon,

upto

td. and 1

A.

7.

Complaint No. 57

and other
of 2022

Particulars
Name and location of the "Elvedor Studio" at sector 37-

Haryana
Commercial colonNature of the proiect

Proiect area
DTCP license no. 47 0f 2072 dated 12.05.2012

11.05.2016
Name of licensee M/s Prime IT Solutions Pvt.

other

against the

agreement

ding over

up amount.

ottee(s)are

f lead case

the amount

possession,

PaEe 4 of 27

I Det"it. 
-

5.
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B. Facts ofthe complaint

The complainant has made the following submissions in the co
9. That the complainant was induced by the respondent to

commercial retail unit in its residential_cum_commercial proj
"Esfera Elvedor" at Sector_37C, Gurgaon, Haryana. Accordingly,
for allotment of one commercial unit vide application f
20.08.2074. Thereafter, a unit bearing no. A14 having super a
sq.ft. on 3rd floor in Tower Evita was allotted to him vide bui

ON
nt plans
all just

plete the
inglsaid
of sixty
tion of

--

--l

--l
-l

-t

-l

piaint:

rchase a

ct named

e applied

dated

of 436

er buyer

Complaint No. b7 of 2022

RERA Registe.eiT -not
Not Registered

Apartment no. A14, 3.a Floor, Towei eutt,
age no. 27 of comDlaint

Unit area admeasuring 436 sq. ft.
(page no. 27 of complaint)

Date of builder -uyer
agreement

1,6.09.201.4
(page no. 17 of complaintJ

Possession clause 11.A. SCHEDULE FOR PO-SE
"The company based on its pre
and estimates and subject tl
exceptions, contemplates to col
construction of the said buil
apartment within a period
months from the date of exr
this agreement....,,
emphasis supnlied
76.09.2079
calculated as per possession cla

Due date of possession

Total sale consideration Rs.3 5,89,998/-
as per SOA on no. 17 ofreAmount paid by the

complainant
Rs.30,03,850/-
as per SOA on age no. 17 of reOccupation certificate Not received

Not offeredOffer of possession

ge5of27

14.
15.
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agreement dated 16.09.2014 for a total sale consideration of
and he has paid a sum of Rs.30,03,850/- in all.

10. That at the time ofapplying for the said unit, the complainant

that the respondent had the complete right, title and author

project land and also had the requisite sanctions and app

relevant authorities to undertake such construction. It

informed that the project will be completed within a period

from the date of booking and the respondent will hand over

the unit in question in the said time period.

11.That despite receipt of considerable amount of mon

complainant, the construction activities came to a halt in Iune
construction took place for a period of 2 years and no

forthcoming. So, the complainant started making enquiri

allottees who were similarly situated and was shocked to I

did the respondent have any right in and over the project la

of booking, nor did it have requisite sanctions or appro

concerned authorities. As such all the representations p

respondent in terms of the buyer's agreement were found to

and false.

12. That seeing that the project had remained stalled for 2 y

gaining knowledge that there were several issues with respect

in question, the complainant accordingly made several re

respondent to refund the entire amount which was paid by hi

said allotment along with interest. However, it refused to

legitimate request of the complainant.

13. That subsequently, the complainant become aware

collaboration agreement dated 06.12.2012 which

Complaint No.67
and othe

of 2022

of the

.35 ,89 ,998 / -

s informed

ation on the

ls from the

as further

f 36 months

ossession of

from the

016 and no

sponse was

from other

that neither

at the time

ls from the

ided by the

deceptive

s and upon

the project

ests to the

towards the

tertain the

ct that the

governingwas
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document granting the respondent right to undertake co

development was in fact unregistered. Consequently, at

undertaking booking for the complainant, the respondent h

and over the project land. He further learnt that vide a gen

attorney purportedly registered, prime IT Solutions had

transfer and convey the pro,ect land in favour ofthe respo

the date of execution of the buyer's agreement, no sale had ta

neither was any registered development agreement executed.

14. That the respondent, in order to enforce its purported rights

IT Solutions, filed a civil suit before the Ld. Civil Judge (.Jr. Divi

a compromlse was executed between the parties to the sui

such compromise dated 12.01.2016 and a compromise

21.01.2076, the respondent presumably has acquired rights
the project Iand. However, the respondent still does not have

sanction from the concerned authorities to undertake constru

lands since the approval/license was issued only in the nam

Solutions and not the respondent. As such the construction i
not sanctioned and this fact has been actively concealed by th

for almost 4 years.

1s.That even after a lapse of 8 years from the date of boo

rudimentary structure of one out of the several buildings fo
the project has been erected on the project land which is

possession. Additionally, there has been no other develop

proiect land for the last two years and the construction activiti
stopped since 2016.

Complaint No. 67
and othe

of 2022

ruction and

the time of

no right in

I power of

eed to sell,

. Even as on

n place and
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Pursuant to

cree dated

n respect of
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completely
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capable of

ent on the

have been

PaEe 7 ot27
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16.That earlier, the complainant filed a complaint

before this Authority which was dismissed vide

being pre-mature as on that date.

17.That in a similar matter against the respondent beari
no.1294/2078, a local commissioner was appointed by this
its order dated 17.01.2019. The factum of abandonment of
further evident as per this localcommission report the respon

undertaken 5% of the construction in the area 37th

complainant's unit was proposed to be situated in the adjoinin
one Tower Evita is partially constructed and it has been recor
30% of the proiect has been constructed vide LC Report dat
appointed by the Authority. Hence, this complaint.

C. Relief sought by the complainant: -

The complainant has sought following relief(s):

L Direct the respondent to refund the amount of Rs. 30,03

by the complainant along with prescribed rate of intere
18. On the date of hearing, the authority explained to the r

promoter about the contraventions as alleged to have been

relation to section 11[a) (a) of the act to plead guilty or not to
D. Reply by the respondent

The respondent has contested the complaint on the following
19. That the complainant, after making independent enquiries

being fully satisfied about the project, had approached the
company for booking ofa residential unit in respondent,s proi
located in sector-37-C, Gurugram, Haryana. The responden
provisionally allotted the unit bearing no. A14 in favour of the
for a total consideration amount of Rs.41,3g,5g4/_ including ap

Complaint No.57
and othe

of 2022

bearing n

order da

L298/2018

06.02.2019

complaint

thority vide

e project is

ent had only

venue. The

land where

ed that only

30.01.2019

50/'paid

spondent/

mitted in

ead guilty.

ounds: -

only after

pondent

'Elvedor'

company

plainant

licable tax
PaEe 8 of 27 +
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and additional miscellaneous charges vide booking dated 20.

opted the possession-linked payment plan on the terms an

mutually agreed by them.

20. That the said project is a commercial project which was bein

on 2 acres of land and comprises of retail and studio apa

foundation of the said proiect vests on the joint venture/c

between M/s Prime IT Solutions private Limited and

Structures Pvt. Ltd., laying down the transaction structure

project and for creation ofSPV (Special purpose Vehicle) com

and titled as Imperia Wishfield Pvt. Ltd.', i.e., the respondent c

21.That the role of M/s Prime IT Solutions pvt. Ltd. was ind

allottees at the time of booking the said unit, and it was conv

Prime IT Solutions Pvt. Ltd. was the owner of the said Land

granted Licence No.47 /2012 by the Director General, Town

Planning, Haryana in respect of Project Land and the respon

being an associate/fV Company is undertaking implementati

project. The involvement of M/s Prime IT Solutions pvt Ltd

acknowledged by the complainant herein and the same is a

fact.

22. That in lieu of above said understanding & promises,

Wishfield Pvt. Ltd.' was incorporated and formed with 4

shareholders. Mr. Pradeep Sharma and Mr. Avinash Kumar S

Ms Prime IT Solutions Pvt. Ltd. and Mr. Harpreet Singh

Bra.jinder Singh Batra were from M/s Imperia Structures pvt

23. That 3 out of 5 shareholders ofthe respondent company, to the

shares each, amounting to Rs. 15,00,000/- each were from

Solutions Pvt. Ltd. and remaining 2 shareholders of the

Complaint No.670
and othe

of 2022

8.2014 and

conditions

developed

ents. The

llaboration

s Imperia

r the said

ny, named

mpany.

ted to the

that M/s

d has been

nd Country

nt company

of the said

s been duly

undisputed

/s'lmperia
ectors & 5

were from

ra and l\4 r.

ne of 2 500

/s Prime IT

respondent
Page 9 ol27 l
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company, to the tune of 3750 shares each were from
Structures Pvt. Ltd.

24. That the respondent company undertook the cons

development of the said project, without any obstruction an

from any other party. The land for execution of the said

registered under the name of M/s prime IT Solutions pvt. Ltd.,

the licensee or license holder of the said land. Thus, it is evi
perusal of the facts and of Section 2(k) of the Real Esrate (R
Development) Act,2076, which defines a 'promoter', that th
has two promoters, i.e.., Ms prime IT Solutions pvt. Ltd. and

Wishfield Pvt. Ltd., i.e., respondmt company.

25. That in pursuance to the above-mentioned venture, M/s prim

Pvt, Ltd., represented and confirmed to the respondent com

Prime IT Solutions pvt. Ltd. had already procured Letter of
from the Department of Town and Country planning, Go

Haryana, on 24.05.2011, along with subsequent licens

Department of Town and Country planning, Government o[
necessary for setting up a commercial proiect on the land adme

acres in the revenue estate of Village Gadoli Khurd, Sector-37

along with the Zoning Plan, however, the same was a planned

defraud the respondent company and later on it was found to b

the M/s Prime IT Solutions pvt. Ltd. has not complied wi
abovementioned promises and covenants.

26. That the annual return of 2013-2014 shows the list of directo
when the allotment letter was issued [mentioning that Avina
Pradeep Sharma were also directors at that time).

Complaint No.67
and othe

of 2022

/s Imperia

ction and
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hich is also
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lation and
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tent ('LOI)
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27. That on the date of allotment, Mr. Pradeep Sharma and Mr. A

Setia were also directors as well as shareholders of th
company.

28. That in pursuance of a compromise deed dated 72.01.201.6,

Prime IT Solutions Pvt. Ltd, and the respondent company, a

was prepared on 21.01.2016, in a suit titled 'M/s Prime IT Solu

v. Devi Ram and Imperia Wishfield Pvt. Ltd.', vide which both

Solutions Pvt. Ltd. and the respondent company resolved to

decisions for implementation of the said project and that all

incurred in the process, from the dedicated project account,

be in the name of 'M/s Imperia Wishfield Limited Elvedor Ac

29. That the plaintiff in the above-quoted compromise deed is

Solutions Pvt. Ltd. and this confirms the active involvement

of M/s Prime [T Solutions Pvt. Ltd. in the said project. These

to light the fact that M/s Prime IT Solutions Pvt. Ltd. was equal

for the funds collected for the execution of the said project a

taken fro m allottees/complainant

access/usage/management/dispense/supervision of M/

Solutions Pvt. Ltd. [t is also germane to mention herein that

of nomenclature of the said bank account, M/s Prime IT Solu

was also recipient of money deposited by the allottees.

30. That in lieu ofthe above said, M/s Prime lT Solutions Pvt. Ltd.

dated 23.LZ.Z0ZI to the Directorate of Town Country Plan

[hereinafter referred to as'DTCP'], requesting for grant of

change ofdeveloper from M/s Prime IT Solutions Pvt. Ltd. to

company, for setting up the said project, in response to whic

a letter bearing Memo No. LC-2571/lE(S) /2022 / t6293 dat
Pace tt ot 2t 

L

Complaint No. 670 of 2022
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respondent
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unt',
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ind the garb
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ng, Haryana
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respondent
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09.06.2022,
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acknowledging the request of M/s prime IT Solutions pvt. Ltd.

terms and conditions for the same. This also clearly depicts

IT Solutions Pvt. Ltd. was/is developer for the said project
allotment, thus, concretizing the involvement and liability of
Solutions Pvt. Ltd. with respect to the said project. This letter
by Ms Prime IT Solutions pvt. Ltd. vide Letter dated 13.07.20

31. That the said project suffered a huge setback by the act of no

of M/s Prime IT Solutions pvt. Ltd., which proved to be detri
progress of the said prorect as majority of the fund depos

above-mentioned project account by the allottees was under
M/s Prime IT Solutions PvL Ltd. and the said fund was later di
M/s Prime IT Solutions pvt. Ltd., leaving the respondent

nearly no funds to proceed along with the said pro.iect.

32. That on perusal of all the records submitted herein and afte

the endless precedents, it is evident that the M/s prime IT
Ltd., Mr. Avinash Kumar Setia and Mr. pradeep Sharma

responsible towards the complainant as the respondent comp

33. That several allottees have withheld the remaining payme

further severally affecting the financial health of the respond

and further, due to the force majeure conditions and circum

were beyond the control of the respondent company as men

below, the construction got delayed in the said project.

34.That both the parties i.e., the complainant as well as the

company had contemplated at the very initial stage while
allotment letter that some delay might occur in future and that
the force majeure clause as mentioned in the allotment I

agreed by the complainant that the respondent company shall
a9e 12 oi 21
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to perform any or all of its obligations during the subsistenc

majeure circumstances and the time period required for perf

obligations shall inevitably stand extended. It was unequi

between the complainant and the respondent company that
company is entitled to extension of time for delivery of th
account of force majeure circumstances beyond the co

respondent company. Firstly, owing to unprecedented air p
in Delhi NCR, the Hon'ble Supreme Court ordered a ban on

activities in the region from 04.11.2019 onwards, which w
realty developers in the city. The air quality index [AQ1] at

running above 900, which is considered severely unsafe

dwellers. Following the Central pollution Control Board (Cp

the AQI levels as not severe, the SC lifted the ban con

09.11.2019 allowing construction activities to be carried out

and 6 pm, and the complete ban was lifted by the Hon,ble Sup

14.02.2020. Secondly, after the complete ban was lifted on 1

the Hon'ble Supreme Court, the Government of India impo

Lockdown on 24.03.2020 on account of nation-wide pandem

and conditionally unlocked it on 03.05.2020, However, rhis h

impact on the procurement of material and labour. The 40_d

effective since 24.03.2020, extendable up to 03.05.2020 and

to L7.03.2020, led to a reverse migration with workers lea

return back to their villages. It is estimated that around 6l
walked to their villages, and around 10 lakh workers were s

camps. The aftermath of lockdown left a great impact on t
resuming the fast pace construction for achieving the timel
agreed under the allotment letter.

Complaint No.67
and othe

of 2022
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35. That the said proiect suffere(
of M/s Prime IT Sorutions ai 

a hu8e setback by the act ofnot
4. Ltd., which proved to be detriprogress of the said proiect as 

' - -v v! usLr rr

above-mentioned project accour 

maiority of the fund deposi

n, /- n-:_, ,_ ^ . 
rt by the allottees was under IM/s prime IT solutions pvt. Ltd. 

vvqJ ulluer I

M/s prime IT sorutions ,r,. ,,"' 
tnu r',d fund was rater dir

:d, Ieaving the respondent conearry no funds to proceed a 
e - 'vv'v'rqtrr( cl

36. copies of aI the .ut"rrn, al 
ith the said proiect.

recor.i .I_h^i- -. -, 
tcuments have been filed and precord. Their authenticity is n( 

--- "'-s a,u Irri

decided on the basis or*,ur" un'l 
dispute Hence, the compr

by the parties. 
disputed documents and submi

E. Iurisdiction ofthe authoriry
37. The authority observes tha

jurisdiction to adjudicate ,,t 
't 

n" territorial as weir as

below. 
he present complaint for the

E.l Territorialjurisdiction
38.As per norification no. 1/92/2017_1TCp dated 14.12,2012 i

l":,1"::: :"r:,ry 
pranning Deparrment, the jurisdiction or ReRegulatory Authority, Gurugram *r,, * 

"r,O" .r*; ;;J;purpose with offices situated in
in ar,^-+r^_, .. Gurugram. In the presen t case, thrin question is situated within 

- --'' r' uJt'r ( Ldse, [nr

Therefore, this authority has .o.'n" 
,''nn',,u area of curugram

the present complaint 
nplete territorial iurisdiction to d

E.Il Subiect matter iurisdiction
39. SecUon 11(a](al of the Act, 2016 provides rhat theresponsible to the allottee a

reproduced as hereunder: 
s per agreement for sale'

Complaint No.67
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common areas to the associotion ofollottees or the competentou
os the cose may be;
Section 34-Functions of the Authority:
j4A of the Act provides to ensure compliance of the obligotion
upon the promoters, the dllottees ond the real estate agents u
Act and the rules and regulotions made thereunder.

40. So, in view of the provisions of the Act quoted above, the a

complete jurisdiction to decide the complaint regarding non

obligations by the promoter Ieaving aside compensation w

decided by the adjudicating officer if pursued by the complain

stage.

F. Findings on the obiections raised by the respondent.

F.l Obiection regarding non ioinder of M/s prime IT
Ltd. as a party,

41. While filing a written reply, a specific plea was taken by the

with regard to non-ioining of M/s Prime IT Solutions pvt. Ltd.

the complaint. It is pleaded by the respondent that there

venture agreement executed between it and M/s prime IT S

Ltd., leading to collaboration agreement dated 06.'1.2.2012 be

On the basis of that agreement, the respondent undertook to p

the construction and development ofthe project at its own co

even on the date of collaboration agreement the directors

companies were common. So, in view of these facts, the

M/s Prime IT Solutions PvL Ltd. as a respondent before the

must and be added as such. However, the pleas advanced in thi

Section 77

(4) The promoter shall-
(o) be responsible for sll obligations, responsibilities and fut
under the provisions of this Act ot the rules ond regulotions
thereunder or to the allottees as per the agreement for sale, or
ossociation ofallottees, as the cose moy be, till the conveyance of
oportments, plots or buildings, as the cose moy be, to the allottees,
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devoid of merit. No doubt there is mention to that collaboratio
in the buyer's agreement but the complainant allottee was n
that document executed on 06.12.2 0l2.If M/sprime IT Soluti
would have been a necessary party, then it would have been a
the buyer's agreement executed betlveen the parties on 12.
after signing ofcollaboration agreement. The factum of merely
with regard to collaboration agreement in the buyer,s agreeme
ipso facto shows that M/S prime IT Solutions pvt. Ltd. should
added as a respondent. Moreover, the payments against the all

routine in nature happening annually and the promoter is requi
the same into consideration while launching the proiect.

Procedure, 1909.

F.II Obiection regarding force maieure conditions:
42. The respondent-promoter has raised the contention that the co

of the tower in which the unit of the compiainant is situated,

were received by the respondent/builder. So, taking into consi
these facts it cannot be said that ioining of M/s prime IT Solutio
as a respondent was must and the authority can proceed in its
view ofthe provision contained in Order 1 Rules 4 (b) and 9 ofC

delayed due to force majeure circumstances such as orders oI
High Court and Supreme Court, demonetisation, govt. schemes
payment of instalment by different allottee of the proiect but all
advanced in this regard are devoid of merit. First of all, the pos:
the unit in question was to be offere dby 72.03-2020. Hence, even
by the respondent do not have a
by rh e respond e n t. M o reover,," Jj ll;: ;"T: 

,J:ff 
, 
""r,"rJ
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promoter respondent cannot be given any leniency on based
reasons and it is well settled principle that a person cannot
his own wrong.

G. Findings on the relief sought by the complainant
I. Direct the respondent to ref

by the compraina,, 
","., J;:::.["] .l,ili;lll],

43 rn the present compraint, the complainant intends to withdra
proiect and is seeking return of the amount paid by him in
subiect unit along with interestar
is reproduced berow for ready r 

spersection 18(1) oftheA..an

44.

"sectio,n 
_18: 

- Retum of qmount qnd compensation

',;1,'l;l:!::x::'":l*:::";ii"i"-'d,iili!"tiJsivepossessiona!?ltment, plot, or buildins.-

'"; ::;2'ii,i,::::!!,j!^{'r:' "t'* * ree men t ror sa te o r, os the
:,i:!:!:!!^:?!r,:*aw.'n"i,'"',i,ii"i';;ii:;,):;

"'!::,:i:::;::''::::i;!!j:.;;;;i;:l;:",';zi?l;ionoccounsuspension or reyocation olte ,"oiii -- - "etc,upcl ort accout
otner reason - rotion under this Act or lorother reason,

i: "l,ii:,!:,:l::":,1:!1-1"d to th: (Iilofteel, in case rhe ailotteen{;}i:':f ::"!",n,a",i.ii,,'"i;;;lri;;;i:':;'::;;::ovotrabre, to return the i.ii|"ii"' 
ptquutL" to onv other rp

aportment, Dlot. ht,itttih^ -- ,,^ ^::iu"d 
by. him in resped ofi:i:ff :',:::,^!-::!!:1s.-o"n"i,i;;o;'o;,';,;;,;",::;";:l,iii,f",,H.!:::,::!.a,,.iiil"iiiiii,rtri,il,;:;:1",:,::":,;

manner as provided under this Act:
Prouided thot *n"r" on oiiiiii""ao",
proqct,hesholt hp nni.t A-.L^---.- . not intend tu wiLhdrow from
r:; 

t 
:;: l:,:!;! ::" :: *,1;' 1 ; "1 i7 j.;ji; ; / i"f,: ":; ; tr::, I :fti t t the ha nd i ns over 

"i 
r;";;;;;;',";r' trrr'::#;:,ilrL:,;:":!:

Clause I1(a) of the buyer,s agreeme", r."r,r".,[?#J;:r,1,:lrj
over possession and the same is reproduced below:

11(a).
Schedulefor possession ofthe said unit

J :,i":',::1"::':: :* "p'"'"'?' 
)i,"' no 

",ti 
mqtes a n d su br ec tto at.t excepLions endeovois ;;r;;;"" """ 'rLtttutes and subtect

ou otno /<nid ,,hir ,,,;.L:- - -, 
tete construction oI the soid

Ii"fl: y !:::"::: y :! : :", ; "; ";;; :; ; i;)';; ; :;A,""!.'!,2 ;:'lo f t h i s o s r e e m e n t * n * i i 
" 
i-, i,ii "il " ; ! ;;' ;::'f{;I 

", 
T,y ::
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::Xi:tr:;::Iy":,:due to ony_circumstunces beyond the power acontrol. o[ company * nrr"'.r'i"ri.""rt'er 
oeyond Lhe Dowpr

|muect to rpd<^n. conditions including bul
'#,: ;:! :i i::;:t:,:*i;,,; ;i ;;':iii;i';,;',' i [:;n,o ;: 

"':;'::::l::" :::::;::r:ii,, ),) 
;;;,;"' ;;:' ;:; ;:,':! ::;'l:;l::": :i "::::l::r";'{ 

; 
" 
; ;, ;;i ;: ; ; :";:,*ni,nl::; ;Y,:f:;i; 

:::; :*t :l i!^:_l!i';t; ;;;; ;; ;; :,y;::;:;;;ond conditions of tiis egr"i.'"ii":
45. The complainrr, niJ'U"ii."o the unit in the proiect of the

company situated at sector 37-C for a total sale consi
Rs. 35,89,999/-. The buyer,s agreement was executed between
on 1,6.09.20L4. As per possession clause 1 1(a) of the buyer,s
the possession of the unit was to be handed over within 60 m
the date ofagreement. The due date for handing over of poss
out to be 16.09.201,9.

46. The occupation certificate/completion certificate ot the project
unit is situated has still not been obtained by the respondent_

".....The occupation,"n,I.r^o!:._,: not-avatIabie even os on dole,which cleorly amounts to-olt:rcncy oI servtce. The ollottees conntotbe made b woit indefin
ottou"a to'inii,''i,i[ii'!iu ,t"'. 

possessro' ol the aparrments
cnase t ol tni p,roleci" .'..'.t!"t 

b" to'na to toke the oportments in
4/ t'urther in the iudgement of the Hon,bre supreme court of Ind

cases of Newtech promoters and Developers private Limited

The authority is of the view th:
endressry ror takins o"*"*,",'irtln" ll,i::i::I*" ;T;
paid a considerabre amount , 

- -""""* ur.L drru ror wnl

observed by Hon,bre supreme.;;::11"H :h:H::T:;;
Ltd. Vs. Abhishek Khanna & Ors., civil appeal no. 57a5 of 201
on 71,.0L.2021.

of U.P. and Ors. ZO2l_2022(1) RCR (c), 3S7 reiterated in ca
Sana Realtors private Limited & other Vs Union of India & ot(Civill No. 13005 of 2020 de.,O* 

", ,rrslr;, ;;r;ff"::
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',1!;!: 
:-:1,:!l:!.risht.o-[ the auouee to seek refund rele

u^:d:.1sectio.t: 18(1)(o) ond Section t9(4) of the Act is iot depin
on ony. contingencies or stipulations tn"ieo1. tt oppea.siiotiA
tegtstoture has consciously provided this right ofrefund on denon
os 

.a-n-unconditionol obsolute right to the o oiee. i[ the priiit
lotts to.gtve possession of the oportment, plot or building wthin Itime stipuloted under the terms of the ogreemun, ,igoiit;rr",
unJoreseen events or stoy orde6 of the CourL/Tribunot, which is ieither woy not attributable to the allotlee/hom" ;;;;;,'r;
promo_ter is under on obligotion to refund the amount on'd".onwith inlerest ot the rute prescribed by the Srute Cor"_,i",
tnclualtn9 compensation in the monner provided under the AcI wttt
the proviso thot if the ollottee does not wish to withdrow frin iip,:r:i:-h::_!r! b" 

"ntitted for interest for *e perioa il ieray'ii
handing over possession ot;he rate prescribed.,,

48. The promoter is responsible for all obligations, responsib
functions under the provisions of the Act
regulations made thereunder or to the allottee as per agreem
under section 11(4)(aJ ofthe Act. The promoter has failed to
is unable to give possession of the unit in accordance with
agreement for sale or duly completed by the date specifi
Accordingly, the promoter is liable to the allottee, as the allo
withdraw from the project, without preludice to any oth
available, to return the amount received by him in respect ofth
interest at such rate as may be prescribed.

49. This is without prejudice to any other remedy available ro
including compensation for which allottee may file an appli
ad.iudging compensation with the adjudicating officer under
and 72 read with section 31(1J ofthe Act of 2016.

50. Admissibility of refund along with prescribed rate of in
section 18 ofthe Act read with rule 15 ofthe rules provide that i
allottee intends to withdraw from the project, the respondent sl
of the amount paid by the allottee in respect of the subject
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interest at prescribed rate as provided under rule 15 ofthe ru
has been reproduced as under:

#lxii;i:!li#i iill" i[:,ii{,,i;t i;;:}':":i, ;:,;,;]",,,
{1! ., ,?:.,tu 11,rii "f p,""i.-,"',"'"i; ",;,':Zi,i;: 

,u,
'::!:::!:L,:!-(l/:l sec tion t s, the .,interest 

oL ,h" ,o t" p,"i,,,be-th e,sto t e Bo n k ;f i na, o n igi"ri . oig', n';,";;',;;,;:;i :;i:ri, i,
i [fl io.',', !!:i',::: 1.n 1sy!,e 

u n y o i t i a', ; ; t ;';;;: ; ; ";;; " 
;t(MCL,R).is not in use, t snot tirepnl'ei iy"r;;;'"u;i:r'r;;i:1;;r:;,

which the Stote Bonk of lndlo mav fixgeneral public." - ' Irom ime to timefor lendini
51.The legislature in its wisdom in the subordinate legislation

provision of rule 15 of the rules, has determined the prescrib
interest. The rate ofinterest so determined by the legislature is
and if the said rule is followed to award the interest, it will ensu
practice in all the cases.

52. Consequently, as per website of the State Bank of I
https://sbi.co.in, the marginai cost of lending rate (in short, MC
date i.e., 23.08.20 23 is 8.750/o. Accordingl, the prescribed rate
will be marginal cost of lending ra te +2o/o i.e-, lO.75o/o.

53, The authority hereby directs the promoter to return the amoun
by him i.e., Rs.30,03,g50/- with interest at the rate of 10.7Sa/o (
Bank of India highest marginal cost of lending rate (MCLR] app
on date +2o/o) as prescribed under rule 15 of the Harvana
(Regulation and Development) Rules, 2017 from the date ofeach
till the actual date of refund of the amount within the timelines
in rule 16 ofthe Rules ibid.

H. Directions ofthe authority
54. Hence, the authority hereby passes this

directions under section 37 of the Act to ensure compliance of obl

A.20of2l\
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Haryana Real

cast upon the promoter as per the function entrusted to
under section 34(f):

i. The respondent/promoter is directed to refund the
paid by the complainants in all the above_mentioned
with prescribed rate of interest @ 1 O.Z5o/o p.a. as p
rule 15 of the Haryana Real Estate (Regulation &
Rules, 2017 from the date ofeach payment till the date
the deposited amount.

ll. A period of 90 days is given to the respondent to coml
directions given in this order and faiiing which legal co

55. This decision shall mutatis mutandis apply to cases mentioned i
this order.

56. The complaints stand disposed of.

57. Files be consigned to the registry.

Dated: 23.08.2023

(Ashok
M

ry Authority, Gurugram

Complaint No. 6

and oth

authority

amount

alo ng

u nder

opment)

refund of

with the

uences

para 3 of

(t

Pade 27 ot Zl


