HARERA
2 CURUGRAM Complaint No. 502 of 2022

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

‘Complaint no.: 502 of 2022
Date of filling of cumplnlnt* 15.02.2022
Oder reserved on: 0Z.05.2023
Date of pronouncement: 08.08.2023

Mrs. Sudesh yadav
R/o House No. 41, Village Ramgarh, iﬁmﬁ [4—1‘4]

Kanwali, Rewari, Haryana-iﬂ&ll_ ""I""'i Complainant
:" : -ﬁ

M /s Neo Developers T . <

Registered Address ga - Road, ekhi-

110005 e o s b

Communication Ad 1 ’SJI#natu ers,

South City-1 NH-8,G 'LUV’ Respondent
CORAM: i ,G-':-u /

Shri Ashok Sangwan if-,» > o Member
Shri Sanjeev Kumar Arora HL'“ r Member

Sh. Pankaj Chandola ﬁﬂﬂviﬁ@% 1 Respondent

'l..'l..

APPEARANCE: M‘B\!—‘ }{ A
Sh. Abhimanyu Rao ( Complainant

DRI]ER

1. This complaint has been filed by the complainant /allottee under
section 31 of the Real Estate (Regulation and Development] Act, 2016
(in short, the Act] read with rule 28 of the Haryana Real Estate
(Regulation and Development] Rules, 2017 (in short, the Rules) for
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violation of section 11(4)(a) of the Act wherein it is inter alia
preseribed that the promoter shall be responsible for all obligations,
responsibilities and functions under the provisions of the Act or the

Rules and regulations made there under or to the allottees as per the

agreement for sale executed inter se.

A. Unitand project details
2. The particulars of unit, saie considei ration, the amount paid by the
i Fe
complainants, date of propo :._r_.}*'* ding over the possession, delay
period, if any, have heE ed in the lewing tabular form:
| P L - =
S. N. | Particulars /E‘ Details ‘E
- - i -i-l...- -
1. | Name of the prpje Nec I'I* mﬁﬁﬁ#‘?, Gurugram
u iy 80 B £ }_.:‘
: of ()] q -ﬂl
2 Nature thap H ! EI' “ j
3. | Projectarea % ;zﬁgl S
4. |DTCP license no. and m dated 15.05.2008 valid upto
validity status
5. |RERA Regis : | 24.08.2017 valld upto
registered (—‘ L] r'ﬁig; f? ménths of extension due
4 22022
6. | Application for | NJA
allotment
7. |Date of execution of|03.10.2020
Agreement
B. J Unit no. and area 138, 3 floor admeasuring 500 sq. ft [EuperJ
|
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area)

(As per BBA at page 28 of reply)

Memorandum

understanding
assured return

of

for

03.10.2020
(Page 57 of complaint)

10. | Possession clause

Clause 3 of Mol:

! agreement

The company shall complete the
construction of the said building/complex,
/within the said space is located within 36 |
months from date of execution of this
or from the start of
construction, whichever is later and apply

grant  of completion/occupancy

11.

<

Due date of po
. (.8
AT (Y
J el

.‘,Pd‘r pfor
P certificate.

12. | Assured return

S

--

iClause 4 of MoU”
Ll i

The Company shall pay a penalty of Rs.

—. —

H Aﬁ_l,_ﬂ'?r_:j-.pgr_ month on the said unit, on
total amount received with effect from

GUI

01.10.2021 (effective date-1I) subject to
L TDS, taxes, cess or any other levy which is

due and payable by the Allottee(s) and
which shall be adjusted in Total Sale
Consideration; the balance total sale
consideration shall be payable by the
Allottee(s) to the company in accordance
with the payment schedule annexed as
annexure-1. The penalty shall be paid to the
allottee(s) from end of effective date 11 until
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Complaint No. 5 2
-GURUGW mplaint No. 502 of 2022
the offer of possession letter date, on prorate
basis.
13. | Total sale consideration | Rs.25,24,500/-
(As per payment plan on page 44 of the
complaint )
14. |Amount pald by the|Rs 3092852/
complainant (As per SOA on page 59 of reply)
- ||| =
15. | Occupation certificate |'No 1.-4 ied
/Completion certificate % Iﬁ
16. | Offer of possession }
AY
D1

N\

(<]

B. Fact of the complain
3. The complainant fas

application along
for a Food Court

S10TS: -

through a duly filled
it of Rs. 50,000/~ applied
sytoming project of Respondent

namely “NE mgm, Haryana. That
on the same day 1.2 1 ent issued a welcome
letter to the @Hﬁ%@j@%ﬁ@fﬁm\yﬂt along with the floor

of the Food court was mentioned in the welcome letter but

surprisingly the exact unit number was not mentioned.

ii. That the Respondent compelled the complainant to pay up a hefty

amount immediately, and that too without issuing any demand
letter in writing. On the repeated insistence of the Respondent ,
the complainant had no option but to comply in giving Rs.
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2] %RUER% Complaint No. 502 of 2022
30,42,852 /- within a short time span of 12 days.

ii. That on 03.10.2020, A pre-printed one-sided arbitrary Builder
Buyer agreement (hereinafter called the BBA) was signed in

which it was stated that the complainant has been allotted an area
for food court without specifying the unit's name and number.

The said unit has a super area of approx. 500 5q. Feet and covered

area of 250 Sq. Feet, in the commercial complex named NEO

IDC and u%.ln}%ﬂtﬁ ﬁ was arrived as Rs.

32,05,380.

v. That the Complgiiia Eﬁﬁﬁh}&ﬁ?‘ﬁﬁfﬂhﬁﬁﬁuntﬂf Rs.30,42,852/-
. This payment was paid as per the Down Payment Plan, as agreed
between the parties. That on 03.10.2020, Le., on the same date on
which BBA was executed the Respondent also made a
Memorandum of Understanding (hereinafter called the MOU]
with the complainant. As per the terms and conditions agreed
between both the parties that the contents of MOU shall prevail
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over the contents of buyer's agreement in case of conflict between
the two, otherwise the contents of the buyer's agreement and
MOU will be interpreted harmeniously. That the Respondent
under clause no. 4 of the said MOU, acknowledged that it has
received a sum of Rs. 30,92,852/-.

vi. That clause 4 of the MOU states that the Respondent will pay a

vl

penalty/assured return of Rs. 61,875/- per month on the said

unit, with effect ﬁ-::m_ ‘;&H until the offer of possession.

That it is pertinent to ?1;“ rl;f” ﬁ as per Payment plan annexed in

Annexure 1 of the BBA anﬁ als ‘pﬂ sxure 1 of the MOU, the Final

.g_a 1 is due ame iting to Rs. 1,12,500/- Only

R a liable te the Penalty / Assured

o the Gomplainant nn%ai;nﬂnﬂ'lly basis till the

!%h r__ﬂ,n of the Occupation
| V.8

the, MDU, the assured return will

continue till the r:nm 3f the first lease of the said unit

That ::]au.'.-:e ﬂ:ﬁ Rﬂ
“That the assured returns to be paid
by the mﬁ{ 3 HIM¢nnemenr af
g first- mﬂ ¢ 'whereupon the

ﬂi.l'nrtee{sj shall be entitled to receive the lease
rentals at assured lease of Rs. 101.25/- Per 5q. Ft
per month”,

That it is pertinent to note from the relevant clause mentioned

Payment on posge
so this makeg the

return amo
legal possessi
Certificate.

above that the main source of earning for the complainant is in
the form of Assured return and lease rentals, and even after

taking a huge sum from the Complainant, the respondent is not
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providing the due Assured return to the complainant

fx. That for the first-time cause of action for the present complaint
arose on 03.10.2020 when BBA and MOU was signed. The cause
of action again arose on various occasions, till date, when the
verbal protests were lodged with the Respondent when he
stopped paying the Penalty amount of Rs. 61,875/- as stated in
MOU. The cause of action is alive and continuing and will continue
to subsist till such time 35 E J?ﬁmurlty restrains the Respondent
by an order of injum:tlnnand or passes the necessary orders.

Relief sought by the complair
4t Al

The complainant _.-|;__‘:-.‘L @ 'ﬁ “"r
i.  Direct the respe enttﬂ'p'a‘jfl""_

in Memuran u E fﬂgd
Reply by the re \

The respondent conites .,- 'the mﬂ*.p f@%ﬁfﬂilnﬂnggrnunds:

the real esm il gamie. | :-; ﬁnut the project of the
Respondent he Co lafrants r making deliberate
inquiries abg_!g)lﬁgi Pt-:l:utt: m}ditliﬁ—ﬁgkhnndmt and after being
completely satisfied with their inquiries, decided to boock a
commercial space in the project of the Respondent. Accordingly, a
Builder Buyer Agreement (hereinafter referred to as "BBA")

dated 03.10.2020 was executed between the Complainant and the

Respondent.
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(ii)

(iif)

(iv)

That the Complainants had purchased the commercial space, not
for their personal use but to invest the money and to earn a
return on the same by leasing the said space through the
Respondent. Accordingly, a Memorandum of Understanding
(hereinafter referred to as “MOU") dated 03.10.2020 was
executed between the Complainant and the Respondent. That in
recital 4 of the MOU it is dearly agreed by the Complainants that

they are not the end use! 1\_ 3 im?esl:urs
That the Complainan ~ ?i .. ‘to opt for the "Down Payment

Plan”. That the «t ] : ;HBI 2020 governed the terms of

paying the pepalty a '*t g the Since, the Complainants

had purchas 2 the : .
leasing the space mear ; the Complainants are
investors. Tk %
Complaint not E

E
b=t
3
=
=
g
g
=
=

10 ause of mﬁ?adsﬁ&rﬂingufthe present

for any legal cha ged. e REG‘u

[t is important to Mmention that the Complainants had
entered int ﬁ ﬁ ﬁ ﬁ agreements with the
Respundent. na an oth these agreements are
two distlnct-a;_‘l:ﬂh_; l% '&l&lt‘iﬂuyer’s Agreement [s

the Builder Buyer Agreement which casts various obligations on
the Promoter to complete and deliver a Real Estate Project.
Whereas the MOU only pertains to assured return and leasing.
That there may be cross-reference between two agreements or
certain clauses may be superseding each other. However, such

cross-reference or supersession does not amount to the novation
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(vi)

and thus both these agreements cannot be read to be one single
agreement. Each agreement has its own distinct liability,
obligations and terms and conditions imposed on the parties and
are confined to that specific agreement only.

It is noted herein that the Real Estate (Regulation &
Development] Act, 2016 ( hereinafter referred to as "RERA Act,
2016") is only applicable in relatlnn to a Promoter with respect
to his project and his anhj: a:foward the allottees. A person

can file a Complaint with h R A:'ﬂ*‘

egarding their grievances under

Section 31 of the RERA Agt Glation or contravention of the
provisions of thie RE iy .
other sectiong

wvorthy that amongst various
RERA Act lays down the

obligations @ as ai éfereme regarding the

assured retu J s |

It is submitted sdefines "allottee” as well

as Section 2 (zK moter” does not include any

transaction regarding eturn”. Therefore, the Assured

Return smeﬂ ﬁmha Ld, Authority.
(vii) It is also notew at e grievances of the Complainants are

arising frnm@:# %n the jurisdiction of the
Hon'ble ﬁu:hurlty aml thus cannot be adjudicated thereon.
Therefore, there arise no grounds that can be adjudicated by this
forum. Therefore, the Complaint deserves to be dismissed at the

very outset for want of jurisdiction.

(viif) That in the matter of “Daldeej Kaur Gill vs M/s Sushma

Buildtech Limited” bearing “Complaint Number 1417 of 2019"
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the Hon'ble Real Estate Regulatory Authority, Punjab vide
Judgment dated 30.06.2020 held that the payment of assured
return does not fall within the ambit of the RERA Act, 2016. Thus,

any relief pertaining to assured return claimed thereof, is not
covered under the provisions of the RERA Act, 2016. The Hon'ble

he complainant, The relevant

fkns” promised by the

respunde gt t;he time- ifant. However, this is a
matter not covered un ns.of the Act. Under Section
thereof, an , r‘n session he compensated by the

payment of in r&f nd-the .' aimed relief of "assured return”
cannot be allowed Unde ¢ Further, allowing the payment

RF rﬂl ﬁuiﬂ' amount to unjust
emichmen 0

e cnm ain nt
(ix] That in te u@ ﬁMtﬁﬂal Estate Regulatory

Authority, Funiab} passed the following directions:

w7 iii The amount paid by the respondent to the complainant by
way of ‘assured return’ would be allowed ta set off against the
payment of interest as above.”

(x) It is paramount to mention that the Hon'ble National Consumer

Dispute Resolution Commission has held in plethora of judgement
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(xi)

pertaining to assured return matters, that when the nature of the
transaction is that of commercial in nature then the same cannot
Fall within the meaning of a consumer and thus no relief can be
sought under the Consumer Protection Act. They have to avail
remedies before an appropriate forum. This has been also held in
the matter of MRS. PRITI ARORA V5. M/S ARN
INFRASTRUCTRE INDIA I:'ﬂ' LTD (CC. 246 OF 2013) order
dated 06.04.2017 and in ‘the' matter of RISHI MALHOTRA VS5,

BLUE COAST INFRASTRUGTURE DEVELOPMENT PVT. LTD & ORS

huEInEES_ -.:' ":"'E- ! e

»d an act titled as "The Banning of

1 w
n'?s 4 'f_.i .ﬁlereinafter referred to

Unregulated Depasit .

RN 0 L7 r{
as “BUDS Act”). "% fier Sub-Section 4°0f Section 2 of the BUDS Act
provides that deposit Mmeans

"An umnu} iﬁ%‘g&qn advance or loan or
by an it taker with a promise to return
specifi %%;F riotherwise, either in cash or in

of d

in any other fo
whether afte .

kind or in the cifi ce, with or without any
benefit in the form of interest, bonus, profit or in any ather form
but does not include—

(a) ameunts received as loan from a scheduled bank or o co-
operative bank or any other banking company as defined in
section 5 of the Banking Regulation Act, 1949;

(b) ameounts received as loan or financial assistance from the
Public Financial Institutions notified by the Central Government
in consultation with the Reserve Bank of India er any non-
hanking financial company as defined in clause () of section 45-1

(CC. 369 OF 2015) rder d; ! bruary 2017.

It is notewo i -'--::.-'#"'?' uation; that In order to provide

a comprehensive mechaniam, to ha% unregulated deposit

schemes, o han t s take E e ordinary course of
-
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of the Reserve Bank of India Act, 1934 and is registered with the
Reserve Bank of India or any Regional Financial Institutions or
[nsurance companies;

(c) amounts received from the appropriate Government, or any
amount received from any other source whose repayment Is
guaranteed by the appropriate Government, or any amount
received from a statutory authority constituted under an Act of
Parliagment or a State Legislature; {d) amounts received from
foreign Governments, foreign or international banks, multilateral
financial institutions, foreign Government owned development
financial institutions, gn export credit collaborators, foreign
bodies corporate, forelgieitizens, foreign authorities ar person
resident outside [ndig Stiliject to the provisions of the Foreign
Exchange Management Act, 1999 and the rules and requlations
made thereundet; (&) E

2d by way of contributions
partnership firm or a

sirtnerhiE ;
ts*received by an 'Hﬂﬁdlﬁ by way of lean from his
relatives Qr.gmounts-re cgp‘é _E tanyt fir by way of laan from
the relativesof any of it p;irt‘ﬁersjr | |
(g) amountS'réceived as eredit by a bityer from a seller on the
sale of ﬂny serty (whether | owghle:oy immovable);
{h} amounts, récelved by ai fe-construction company
which is registéred With the -Reserie’Bank of India under section
3 of the Securitization-and-ReCo nstruction of Financial Assets

and Enfor t af S Actp.2002;
(i) any deps %%ﬁfﬁn amount accepted by
under section B of the Representation of the
AP, Iml&n [Q AN/
(i) any pertodic-paym ade by t}I members of the self-help
groups operating within such ceilings as may be prescribed by
the State Government or Union territory Government,
(k] any other amount collected for such purpose and within such
ceilings as may be prescribed by the State Government;
(1) an amount received in the course of, or for the purpose of,
business and bearing a genuine connection to such business
including—
(i) payment, advance or part payment for the supply or
hire of geods or provision of services and is repayable in

il II.;-'J' T o8
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the event the goods or services are not in fact sold, hired or
otherwise provided;

(ii) advance received in connection with consideration of
an immovable property under an agreement or
arrangement subject to the condition that such advance is
adjusted against such immovable property as specified in
terms of the agreement or arrangement,

(iii) security or dealership deposited for the performance
of the contract for supply of goods or provision of services;
ar

(iv) an advancemider the long-term projects for supply of
capital goods € rlg.ﬁ specified in item (ii): Provided
that if the amo uﬂi‘hff“ under items (i) to (iv] become
refundable, such a i' fts-shall be deemed to be deposits

o

on the eypiry of fifteen « ﬂf om the date on which they

beco K-: ofrefunds T L
Provided fufthef that“Vehiere thel Said amounts become
refundablé @ué to the deposit taker nat obtaining necessary
permission or approvalunder the law, '-:':"- time being in force,
wherever réguired, to deal e oae properties or services
for which ‘wigngy is take ch !#- .'-h.:r.' be deemed to be
deposits.” ] ﬁ

(xii) It is also provid sdlithavin respect , @ Reéspondent, "deposit” shall

have the same meaning af jssighed to it under the Companies
Act, 2013. Sub of the Companies Act
provides thHﬁRER of money by way of
deposit or l%%{l_l} W@Iﬁﬁ ﬂp%pundent but does not
include such categories of amount as may be prescribed in
consultation with the Reserve Bank of India. The Companies
(Acceptance of Deposits) Rules, 2014(herein after referred to as

"deposit rules") in sub - rule 1(c) of Rule 2 sets out what is not
included in the definition of deposits.
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(xiii) One of the amounts as set out in sub rule (1)(c)(xii}(b) of Rule

(xiv)Therefore, the Agree -::.-r

(xv) The BUDS AtEprovi

(xvi)

2 of the Deposit Rules (i.e. which is not a deposit] is an advance,
accounted for in any manner whatsoever, received in connection
with consideration for an Immovable property under an
agreement or arrangement, provided that such advance is
adjusted against such property in accordance with the terms of

the agreement or the mranggment

force of the Act, and if 2 :----.-r’- 'f;;.'r 2 return is pajd thereon or
continued there " Ay b ffl dmplete contravention of the
BUDS Act. It ig @ -=""!:'. for .':-‘ ary reason post coming

into force of thels
forced tos -E---. eturn.

5§ ﬂ'
g nosit schemes, namely
Regulated Deg ! ated Deposit Schemes.
Thus, for any dep ot ta fall foul of the provisions

of the BUDS Act, miustwsatisfy”the requirement of being a

‘Regulated ﬂﬁ Rﬁm;lnmpﬂnmd Deposit
Scheme. Hence. e main o Act is to provide for
a comp rehE ﬁh&gﬂam Deposit Scheme.

Further, any orders or continuation of payment of any assured
return or any directions thereof may be completely contrary to
the subsequent act passed post RERA Act, which, Is not violating
the obligations or provisions of the RERA Act. Therefore,
enforcing an obligation on a Promoter against a Central Act which
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is specifically banned, may be contrary to the central legislation

which has come up to stop the menace of unregulated deposits.
[xvii) It is noted herein that the Respondent adhering to the terms and
conditions of the MOU informed the Complainant that the leasing
process has started at the project and invited the Complainant to
sxecute the lease deed and registered BBA& MOU. Thereafter, the
Respondent in ac:mrdam:e'g!i‘:h Clause 9 (a) and Clause 10 (b) of

Respondents to executg:t se agreement on their behalf
signed the lease e 9 (a) and Clause 10 (b] of
the MOU is re fdr the convenience of the
Authority

“9 (a) That the £(s5) Ezﬂ the Company Lo
finalise the terms for leasing the said unit with any prospective

lessee. The A lotteel | :"- b orta-Ubject to the terms of the
lease and fu fertakes not to’ phjegt as to whom the Lessee
shall be urwhut i or usage...."

“10 (b) The Ah'uttee{s} ereby his grunmd his irrevocable rights to
Company to th any lessee and all
the terms ag on the Allottee(s).”
., /1
(wviii] That the@h@*jm/ﬁ F&ﬁ;ﬁmlhle Developer has

already executed the first lease in terms of the MOU for the
benefits of the Complainant. Therefore, the responsibility of the
Respondent to pay the penalty/ assured return to the
Complainants had ended on the execution of the first lease deed.
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6. Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can
be decided on the basis of these undisputed documents and

submission made by the parties.

Jurisdiction of the authority
The authority observes that it hf"_s. territorial as well as subject matter

18

5 5 " i 'E' o
jurisdiction to adjudicate the PIESEnt C pmplaint for the reasons given

ios
below. :}ff?‘gﬁ.ﬁ

E.1 Territorial jurisdiction

92/2017; 1RGP dated 14.12.2017 issued by
Town and Country Plafining Department, tfaryana, the jurisdiction of
Real Estate Reg Au

District for all purpgse

B. As per notification #

sram shall be entire Gurugram
Gurugram. In the
; _- ed within the planning
BigAuthority has completed

present case, the project
area of Gurugram District -therefor

territorial jurisdiction to d alwlth thepresent complaint.

E. Il on
9. Section 11(4)(a) 2016 pri

responsible to

hat the promoter shall be
e ﬁftﬁ_ﬁsalﬂ_ Section 11(4)(a)
is reproduced as hereunder:

Section 11(4)(a)

Be responsible for all pbligations, responsibilities and functions under the
provisions of this Act or the rules and regulations made thereunder or ta the
allattees as per the agreement for sale, or to the association of allottees, as
the case may be, till the conveyance of all the apartments, plots or buildings,
as the case may be, to the allattees, or the common areas to the association
of allottees or the competent authority, as the case may be;
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HARERA

The provision of assured returns is part of the builder buyer’s agreement, s
per clause 15 of the BBA dated.....—. Accordingly, the promaoter is responsible
for all obligations/responsibilities and functions including payment of
assurad returns as provided in Builder Buyer’s Agreement

Section 34-Functions of the Authority:

34(f] of the Act provides to ensure compliance of the obligations cast upon the
promoters, the allotiees gnd the real estate agents under this Act and the
rules and regulations made thereunder.

10. So, in view of the provisions of the Act of 2016 quoted above, the

) 8

- ==
authority has complete iurl_s_;:liﬂig to decide the complaint regarding
TAL R
non-compliance of uhl[gadt‘iéms m the promoter leaving aside

compensation which is to be decided by the adjudicating officer if
LAY SR QA 4

pursued by the complainants at a later stage.
i &/ S QA
Findings on the nhPcﬂu ns he respondent
\

;H
F.I Objection regardil A1 - tﬁrtmt consumer.

-

yant is investor and not

consumer /allottee, “thiis, “the comp -.- is not entitled to the

protection of the Ac “present complaint is not

maintainable. H B:EEL
The authority ob éi L&%mtﬁt the interest of

consumers of I:[\’E:_fEf EW[ It :i?f settled principle of
interpretation that preamble is an introduction of a statute and states
main aims and objects of enacting a statute but at the same time
preamble cannot be used to defeat the enacting provisions of the Act.
Furthermore, it is pertinent to note that under section 31 of the Act,
any aggrieved person can file a complaint against the promoter if the

promoter contravenes or violates any provisions of the Act or rules or
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regulations made thereunder. Upon careful perusal of all the terms

and conditions of the buyer's agreement, it is revealed that the
complainant is an allottee/buyer and he has paid total price of Rs.
30,92,852/- to the promoter towards purchase of the said unit in the
project of the promoter. At this stage, IL1s impertant to stress upon the
definition of term allottee under the Act, the same is reproduced below

for ready reference:

“2(d) "allottee” in relation '
whom a plot ﬂFﬂﬂm nt of Btiliding, os the case may be, has ba:n
allotted, sold fwhem o gy, [rée

transferred by A includes the person who
subsequently goquires the Saic 4 wthrough sale, transfer o
otherwise but-lloes nol -.-;1-:--'1-*;~‘- ersgh. to whem such plok
apartment ot.hul ¢'the ca! he it given on rent;
In view of above-R 2" as well as all the terms
and conditions @ ted between respondent
and complainants {i‘ anlainants are allottee as
the subject unit w h& promoter. The concept of

investor is not defined orrefgrrediin.ane Act. As per the definition given
under section 2 of tf ¢ _ e will be pm?:t&r" and "allottee” and
there cannot be a" pdl stor”. The Maharashtra
Real Estate Appe@@@ﬂww 29.01.2019 in appeal no.

0006000000010557 titled as M/s Srushti Sangam Developers Pvt. Ltd.

Vs. Sarvapriya Leasing (P) Lts. And anr. has also held that the concept
of investor is not defined or referred in the Act. Thus, the contention of
promoter that the complainant-allottee being investors is not entitled to

protection of this Act stands rejected.

Findings on the relief sought by the complainant:
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14.

15.

G.1 Assured return

While filing the petition, the complainant has sought assured returns on
monthly basis as per clause 4 of the MOU the Company shall pay a
monthly assured return of Rs. 61,875/- per month on the said unit, on the
total amount received with effect from 01.10.2021 (effective date-1l)
subject to TDS, taxes, cess or any other levy which is due and payable by
the Allottee(s) and which shal] hE aﬂjustﬂl in Total Sale Consideration;
the balance total sale considerat ;_'.- shall be payable by the Allottee(s) to

‘f

S
-.J

.: ith 111 e payment schedule annexed as
s : o the allottee(s) from end of
‘i@ :tter date, on prorate basis.
as 1o -:-r plied with the terms and
e MOU, 511311 for some time, the

!-:‘-‘?' t latep.on, the respondent refused
to pay the same by 3 of the aning of Unregulated Deposit

as the Act of 2019). But that

ment of assured returns even after

Evﬁ ade in this regard are
uve-mentinned Act. However,

tu::-r.:k a stand that though it

Schemes Act, 2019 |

Act does not create a bar
coming into ﬂpiﬂi

protected as per section
the plea of resp ﬁqau:

paid the amount of assured returns upto the year 2018 but did not pay
the same amount after coming into force of the Act of 2019 as it was

declared illegal

The Act of 2016 defines "agreement for sale” means an agreement
entered into between the promoter and the allottee [Section 2(c]]. An

agreement for sale is defined as an arrangement entered between the
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promoter and allottee with freewill and consent of both the parties.

An agreement defines the rights and liabilities of both the parties Le,
promoter and the allottee and marks the start of new contractual
relationship between them. This contractual relationship gives rise to
future agreements and transactions between them. The different kinds
of payment plans were in vogue and legal within the meaning of the

agreement for sale. One of the Integrel part of this agreement is the
A ."-‘ ok

5 ge parties. The “agreement for
of '_.:; At (e, Act of 2016) shall be in the

prescribed form as per ruie this Actof 2016 does not rewrite the

returns between the pron

relationship. Theﬂeﬁﬁﬁ Mree] estate regulatory
authority has complete ju <diction to deal with assured return cases
as the contractu pqﬁ; erl”'agl}eement for sale only and
hetween the same parties as per the provisions of section 11(4)(a) of
the Act of 2016 which provides that the promoter would be
responsible for all the obligations under the Act as per the agresment

for sale till the execution of conveyance deed of the unit in favour of

the allottees. Now, three issues arise for consideration as to:
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Whether authority is within the jurisdiction to vary its earlier stand
regarding assured returns due to changed facts and circumstances.
Whether the authority is competent to allow assured returns to the
allottees in pre-RERA cases, after the Act of 2016 came into operation,

Whether the Act of 2019 bars payment of assured returns to the
allottees in pre-RERA cases

16. While taking up the cases ut‘ Ex:hyl?]eet & Anr. Vs, M/s Landmark

LY
Apartments Pvt. Ltd. (comp! aint no-141 of 2018), and Sh. Bharam

B

Singh & Anr. Vs. ‘Il"enetain DI -'."-.,En _.-';; :cts LLP” (complaint no 175 of

2018) decided on 07:08,2018 H i 27.34,2018 respectively, it was
i

held by the authorityt tha rﬂ o jurisdiction to deal with cases of

assured returns. E bh in‘those cases, t xe of assured returns

was involved to begpaid b ttee but at that time,

neither the full | m e i ;ﬁuf authority nor it was
argued on behalf fa]]* ees that nﬂ} e basis of contractual
obligations, the builde -ﬁ b

there is no bar to take a differéntvie from the earlier one if new facts

and law have helnl f@ltﬂgﬁﬁ%nng authority or the
court. There is mnf ﬁzf overruling” and which
provides that theqoa ug::J \Ip res to the cases arising

in future only and its applicability to the cases which have attained

\fb’? y that amount. However,

finality is saved because the repeal would otherwise work hardship to
those who had trusted to its existence. A reference in this regard can
be made to the case of Sarwan Kumar & Anr Vs. Madan Lal
Aggarwal Appeal (civil) 1058 of 2003 decided on 06.02.2003 and

wherein the hon'ble apex court observed as mentioned above. So, now
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the plea raised with regard to maintainability of the complaint in the

face of earlier orders of the authority in not tenable. The authority can
take a different view from the earlier one on the basis of new facts and
law and the pronouncements made by the apex court of the land. It is
now well settled preposition of law that when payment of assured
returns is part and parcel of builder buyer's agreement (maybe there
is a clause in that document or bx waj.r of addendum , memorandum of
understanding or terms and, 4: T -.h ans of the allotment of a unit), then

W, hl_. .-.

the builder is liable to pay thi 1#‘ ipt as agreed upon and can't take a

plea that it is not liable to p: y he amourit of assured return. Moreover,
an agreement for sale defi "-, ""_"' .*f de -ﬂ&rreiatiunﬂhip. So, it can

A et \ U
soment for-assured returnis between the promoter

. i itions T5 and is marked by the
Rfofe, i n be Said that the authority

be said that the agg

between the same contract to agreement for sale. In the
case in hand, the Eﬂi ﬁ ‘R ﬁe basis of contractual
obligations aﬂsin n l:he a en in case of Pioneer
Urban Land Ell m v/s Union of India
& Ors. (Writ Petition (Civil) No. 43 of 2019) decided on
09.08.2019, it was observed by the Hon'ble Apex Court of the land
that "..allottees who had entered into *assured return/committed
returns’ agreements with these developers, whereby, upon payment of

a substantial portion of the total sale consideration upfront at the time

of execution of agreement, the developer undertook to pay 3 certain
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amount to allottees on a monthly basis from the date of execution of

agreement till the date of handing over of possession to the allottees’.
It was further held that ‘amounts raised by developers under assured
return schemes had the “commercial effect of a borrowing’ which
became clear from the developer's annual returns in which the amount

raised was shown as “commitment charges” under the head "financial

,,,,,

in books of accounts of the ';f :',u
Kensington Boulevard A 2 tr ‘elfare Association and Ors.

¥ rs. (24 4.5C): MANU/ SC/0206
/2021, the same : . s taken ] :parller in the case of
' m;.t with regard to the
allottees of assured .returns { creditors within the
meaning of section of the _ de, | '- en after coming into force the
Act of 2016 w.e.f 01.05. 2017 : er is obligated to register the

project with the ﬁﬁnﬁt ject as per proviso to
section 3(1) of the Act of rea Mu] of the Rules, 2017.
The Act of 201&:{2 p_,l: s fﬂ'l!' ,:.-p!ritmg of contractual
obligations between the parties as held by the Hon'ble Bombay High
Court in case Neelkamal Realtors Suburban Frivate Limited and Anr.
vfs Union of India & Ors., (supra) as quoted earlier. S, the
respondents /builders can’t take a plea that there was no contractual

obligation to pay the amount of assured returns to the allottee after

the Act of 2016 came into force or that a new agreement is being
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executed with regard to that fact. When there is an obligation of the

promoter against an allottee to pay the amount of assured returns,
then he can't wriggle out from that situation by taking a plea of the
enforcement of Act of 2016, BUDS Act 2019 or any other law.

It is pleaded on behalf of respondents/builders that after the Banning
of Unregulated Deposit Schemes Act of 2019 came into force, there is
bar for payment of assured returns to an allottee. But again, the plea
taken in this regard is d_‘_l :’ rit. Section 2(4) of the above
mentionad Act defines the ﬁ eposit' as an amount of money

received by way of an in any other form, by any
depasit taker with after a specified period
or otherwise, ei the form of a specified
service, with or withol  bengfit in riiof interest, bonus, profit
or in any other for

ian amount received“in th se of, 07 5
business and bearing:a genuine conhéction to such business

including—

ii. advance I‘E sa‘deranan of an
immovable ﬁ or arrangement
subject to the at 5- ' adjusted against

such |mmr.:r ;}oﬁe‘(g

agreement or nrmngement

L‘,q&?dﬁ /in terms of the

A perusal of the above-mentioned definition of the term ‘deposit’
shows that it has been given the same meaning as assigned to it under
the Companies Act, 2013 and the same provides under section 2(31)
includes any receipt by way of deposit or loan or in any other form by

a company but does not include such categories of amount as may be
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19.

20.

21.

prescribed in consultation with the Reserve Bank of India. Similarly
rule 2(c) of the Companies (Acceptance of Deposits) Rules, 2014
defines the meaning of deposit which includes any receipt of money by
way of deposit or loan or in any other form by a company but does not
include.

i as a advance, accounted for in any manner whatsoever, received
in connection with consideration for an immovable property

ii. as an advance received and as-allowed by any sectoral regulator

or in accordance with directions € ‘3'; ntral or State Government;

":' 2T %

5o, keeping in view the above® 1 2d provisions of the Act of 2019

and the Companies /

is entitled to assure
<

substantial amount gl
unit with the buil

10135 it is to-bie seen,as to whether an allottee

re he has deposited
sale nunsi(d t the allotment of a
at the e?pf uuﬂ'l-nﬂoﬂmmedmtely thereafter

and as agreed updn bets ~i hem. ii
The Government of ifidia en € + of Unregulated Deposit
Schemes Act, 2019 to [ ovid de forfa‘comprehensive mechanism to ban

an deposits taken in the

the unregulated si ;-
ordinary course HM @ urotokt Aheintere 108
and for matters @ @ﬁ Jﬂai thereto as defined
in section 2 (4) of t [!55 Act 2019 mentmned above.

It is evident from the perusal of section 2(4)(1)(ii) of the above-
mentioned Act that the advances received in connection with
consideration of an immovable property under an agreement OF

arrangement subject to the condition that such advances are adjusted

against such immovable property as specified in terms of the
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agreement or arrangement do not fall within the term of deposit,
which have been banned by the Act of 2019.

27. Moreover, the developer is also bound by promissory estoppel. As per
this doctrine, the view is that if any person has made a promise and
the promisee has acted on such promise and altered his position, then
the person/promisor is bound to comply with his or her promise.
When the builders failed to hnm:-ur their commitments, a number of
cases were filed by the c m. s ?'7';- ﬁ,‘-ﬂ‘erem forums such as Nikhil
Mehta, Pioneer Urban Lun ad In
the central government-o, ena 5! n » Banning of Unregulated Deposit
Scheme Act, 2019/on° I&En&ﬂ «putsuant to the Banning of
Unregulated UEP£ “Ordinance \2018. However, the moot
gquestion to be de '
the builders ang %

allotment of units\arg, 6oy

astructure which ultimately led

Temes floated earlier by
s on the basis of
tentioned Act or not. A
be on'ble RERA Panchkula
in case Baldev Gautam ise. Projects Frimte Limited (RERA-PKL-
2068-2019) whe A. at a builder is liable

to pay munthly as:-:ure € cnmp nants till possession of
respective a &mre is no illegality in
this regard.

23. The definition of term ‘deposit’ as given in the BUDS Act 2019, has the
same meaning as assigned to it under the Companies Act 2013, as per
section 2(4)(iv)(i) ie, explanation to sub-clause (iv). In pursuant to
powers conferred by clause 31 of section 2, section 73 and 76 read

with sub-section 1 and 2 of section 469 of the Companies Act 2013, the
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Rules with regard to acceptance of deposits by the companies were
framed in the year 2014 and the same came into force on 01.04.2014.

The definition of deposit has been given under section 2 (c) of the
above-mentioned Rules and as per clause xii (b), as advance,
accounted for in any manner whatsoever received in con nection with
consideration for an immovable property under an agreement or
arrangement, provided such advance is adjusted against such property

L
in accordance with the ter a‘il*;‘v:ﬂ ment or arrangement shall not

be a deposit. Though there is P ::—._ W .-If;.*"' o this provision as well as to the
amounts received underheading "a 3“d’ and the amount becoming
refundable with or ¥ |

company acceptingthe

lo the reasons that the

ecessary permission or
approval wheneye
services for whi '== i
be deemed to be a depasit unde ile
not applicable in the sase n hand-~Th HP" is cnntended that there is

jods or properties or

amount received shall

no necessary permission or-approvaito take the sale consideration as
advance and wﬂ ﬁ E ﬁit as per sub-clause
2(xv)(b) but the plea advanced in this regard is devoid of merit. First
of all, there is e@ E%U Em;s&cégm; ‘{ﬂv}[h} which provides

that
received by the companies or the builders as advance were considered

under this clause. Earlier, the deposits
as deposits but wef 29.06.2016, it was provided that the money

received as such would not be deposit unless specifically excluded
under this clause. A reference in this regard may be given to clause 2
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of the First schedule of Regulated Deposit Schemes framed under
section 2 (xv) of the Act of 2019 which provides as under:-
(2) The following shall also be treated as Regulated Deposit Schemes under

this Act namely:-
(a) deposits accepted under any scheme, or an arrangement
registered with any regulatory body in India constituted or

by way of advan

assured returns for g éertain pgriog. an his failure to fulfil that
commitment, the al prnach the authority for
redressal of his gnwam:es by f. ng a complaint.

25. Itis not disputedjiﬁ j%tate developer, and it
had not obtaine ion un er e Act of 2016 for the project in

question. Howev _IHL_WJ;%&J u:e has been received
by the developer from the allottees is an ongoing project as per section

3(1) of the Act of 2016 and, the same would fall within the jurisdiction
of the authority for giving the desired relief to the complainants
besides initiating penal proceedings. So, the amount paid by the
complainants to the builder is a regulated deposit accepted by the
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later from the former against the immovable property to be
transferred to the allottee later on.

26. On consideration of documents available on record and submissions made by
parties, the complainant has sought assured return on monthly basis as per

clause 4 of MOU the Company shall pay a penalty of Rs. 61,875/~ per month on
the said unit, on total amount received with effect from 01.1 0.2021 {effective date-
1) subject to TDS, taxes, cess or any other levy which is due and payable by the
Allottee(s) and which shall be ad|;u5ted in Total Sale Consideration the balance
total sale consideration shall be ﬁ able by the Allottee(s) to the company in
accordance with the ]]E.]I‘Eﬂﬂt sch:duﬂe El‘l'l:‘l-EIEd. as annexure-1. The penalty shall
be pald to the alluttea[surum end .nl" eﬂ’a-:nve date 11 until the offer of possession
letter date, on prorate basis. { + h f r"{%‘ ime, the number of assured
returns was paid but later 1-.:|;Iﬂtl '.'1 2spon

efused to pay the same by

ated Déposit Schemes Act, 2019. But

that Act does nof, har for payme Iassured returns even after
coming into operatighRnch.Lie -‘l-] { --,;'!- in this regard are protected
as per section 2(4)(iii) of :}_- aboy -. ned Act.

27. Accordingly, the pron sured return of the unpaid period
as specified undél miumding for assured return

dated 03. 1nzuz@bQUG ;"1 \/ -"

H. Directions of the authority
28. Hence, the authority hereby passes this order and issue the following

taking a plea of the + B mng f Unrég

directions under section 37 of the Act to ensure compliance of obligations
cast upon the promoter as per the function entrusted to the authority under
section 34(f):
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b

The respondent is directed to pay the arrears of amount of assured
return at agreed rate 8.75% to the complainant(s) from the date the
payment of assured return has not been paid till the actual handing over
of possession after obtaining occupation certificate from the competent
authority.

ii. The respondent is also directed to pay the outstanding accrued assured
return amount till date at the ag;reed rate within 90 days from the date
of order after a:l]u tm T:*' tstandmg dues, if any, from the
complainant and failing ‘whichythat amount would be payable with

interest @8.75% p.a: till the 1 realization.
AP
@ L,; fythingfrom the complainant(s) which

iii, The respondentéhal

is not the part g .
; - |
29. Complaints stand disposed 0t '. E’E}
30. File be consigned torregist é_*-
ﬂ:s. 2/
) u\-?.
TE ReG
(Sanije (Ashok )
Memher Memb
Haryana Real Estate uth-::-r t'_',r. urugram

(5 odogon
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