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1. The present complam; dated gf 01%2(]2‘1 has been filed by the

complainants under sectlon 3? bf the Real Estate (Regulatlon and
= R T M.

Development) Acst‘:,

Haryana Real Estate gRegulatlonwand Development) Rules, 2017 (in
short, the Rules) fm‘%mlaﬁtlomof “sectlbi“‘: 11(4){3] of the Act wherein it
is inter alia prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions under the provision of the
Act or the rules and regulations made there under or to the allottee as

per the agreement for sale executed inter se.
A. Project and unit related details
N
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2. The particulars of the project, the details of sale consideration, the

amount paid by the complainants, date of proposed handing over the

possession, delay period, if any, have been detailed in the following

tabular form:
S.N. | Particulars Details
L Name and location of the | Godrej Oasis, Sector 88A, Gurugram
project
2. Project area
> Nature of project ousing Project
4 | RERA regis gistered “vide 53 of 2017 dated
registered W}gﬁ‘d upto 30.09.2019
5. | DTPC license no
status
6. Apartment no.
\ &N
T Unit area admeasur?ﬁ‘“
area)
8. Provisional allot
dated 4
P S I W HE . W :
| - ;;E ?I \?"-I i H 207 ’! EI"i **;
9. Date of aparﬁnéﬁkybujaek ﬁg%gmﬁ AR
agreement [Page 32 of complaint]
10. | Possession clause 4.2 of the said agreement i.e., 48 months
from the date of issuance of allotment
letter along with grace period of 12
months over and above this period.
[Page 48 of complaint]
11. | Due date of possession 22.09.2019
Grace period is allowed as the same is
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unqualified.

12. |Basic sale consideration as | RS 84,95,500/-

per BBA on page 78 of
complaint

13. |Total amount paid by the Rs.17,51,604/-

complainant (As per statement of account on page 7-
8 of the additional document submitted
by respondent)

14 | Occupation certificate

15 | Offer of possession

16 | Reminder Lettersf .33-' .: | 19.02. 0 5‘ 5}9 03.2015, 07.09.2015,
i +={10.11:2015,) 25 11 2015, 27.01.2016,

27 0'2]3.20.16 i i-?«QB 2016, 28.03.2016,
: O% Oﬁzoi;q ' <
17 | 18.042016 and 26.04.2016
b i
4 %d%ﬁ of reply)
18 '
7~ 1 1\ igage 9 ; of application filed by
{ i 2
N %é AQN af‘aea?ﬁ@ﬁdexftﬁ Y4

B. Facts of the complaint
3. The complainants made the following submissions in the complaint:

i. That the respondent/companies under the guise of being a reputed
builder and developer has perfected a system through organized

tools and techniques to cheat and defraud the unsuspecting,
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innocent and gullible public at large. The respondent advertised
its projects extensively through advertisements, channel partners,

agents, etc.

ii. That the respondent advertised his project in the name of Godrej
properties and promoted his project for good connectivity with
Dwarka expressway. Complainant was allured by an enamoured
advertisement of the respondent and believing the plain words of

[oatta

respondent in utter good faith the complainant was duped of their

hard-earned monies whi aved from bonafide resources.

people now }:hjz reallty of ’Ehagi:wbmndt hﬁn“’le project market value

was down, and%gllder art to sell pr0]ect m very cheap rate.

iii. That the com@alrant was§ got allotjnenf letter and payment
schedule dated 22/09/2014 m wg;eh%mentioned allotted unit C-
0502 on fifth ﬂoq% Blg,ckw£ teﬁtaktwgly super area admeasuring
1307 Sq. ft. That the alietmentuletter was also received at a later

between complamant and M/s Oasis Landmarks LLP on dated

07.04.2016, Just to create a false belief and in the garb of this
agreement persistently raised demands due to which they were
able to extract huge amount of money from the complainant. That
the basic sale price of flat is 98,95,050/- out of that Rs.
17,51,604/- was paid by complainant to the respondent in
advance and rest of the amount was supposed to be paid in
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accordance with schedule vii (schedule of payments) of the

agreement.

iv. That about Rs. 17,51,604/- which constitutes about 20% of the

basic sale price, was paid to the respondents in advance, which
was in sharp contrast to the terms and conditions as specified in
the agreement. That despite having paid about 17% of the basic
sale price at the very outset, the complainant started receiving

spond

demand notices from _
demand notices have b%e

ggt it is submitted that various

ed from the respondent within a

nts amounting to about 90% of
It as; tb the promise of payments

- a s'paan 5 years.
\ o ’%@

'f%
v. That demands otlceﬂv/lg@\za”bﬁen consistegntly received by the

ut the d&rerdue payments on

o{gﬁfg Eihel*n abol v

their part, as | *- S h%d Beeh cmpLeted by the respondent as

per the agreemé %f- ﬂb]ywthé (iemand letters clearly mention
' Ie»llable to pay an interest of 15%

'ts Q_g%omu;g due. It is pertinent to

that the compiainan

p.a. from thei%ia of

ent whlle bemg extremely diligent

o ™

in seeking pﬁ?ﬁ\epgs’iag nggwtbg tel;ﬁ'ﬁs of the contract, has,
however, failed to meet its obligations of constructing proper

mention here thatthe ”{espon

roads and ensuring proper access to the flats.

vi. That one-sided development agreement has been one of the core

concerns of home buyers. The terms of the agreement are non-
negotiable and a buyer even if he does not agree to a term, there

is no option of modifying it or even deliberating it with the
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builder. This aspect has often been unfairly exploited by the
builder, whereby the builder imposes unfair and discriminatory
terms and conditions. That the complainant was subjected to
unethical trade practice as well as subject of harassment, flat
buyer agreement clause of earnest money clause no. 2.4, delay
payment charges clause no. 2.9, delay possession charges clause

4.3transfer clause 10.1 & many hidden charges which was

forcedly imposed on buyer-at the time of possession as tactics

and practice used by“bﬁ _. ' " uise of a biased, arbitrary and

representatives of,;he

Y 4 “’j'
direct connectiyity,

existent pergnapent structures/hmdran%es on the route to the

Dwarka Eipressway are ?et to Ee yet o be removed and are

functioning énag.l rcl

K

e.:‘ ntérestmglyégné“w permanent structures
i il N
d w}ffjch Was supposed to connect the

vii.

£

stlb'een 1co tantly requesting the
isider their requests of either offering

m

respondentsgneel
them eaSIer paya*fe;iﬁ plan§ @sg glas /been done to the
new/prospectwe custome;sw or c0n51der offering  the
complainants the revised rates at which the new flats are being
offered to the prospective customers and further waive the
interest being levied on the delayed payments. The complainant
has approached the respondents at various levels starting from
the executive level to writing multiple appeals to the chairman of

Godrej Properties Pvt. Ltd. The complainant through their
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viii.

IX.

letters/emails have tried to highlight the following concerns :

No proper access to Dwarka Expressway as assured in the

brochures and advertisements.
No proper access to the main road from the apartments.

Arbitrary and completely one-sided terms and conditions in the
Apartment Buyer’s Agreement, thereby rendering losses to the

Complainant.

! e \ @\
The said con gbrns‘have yielded no positi:

,&%f%

rl u l" f S/
That the com] lalnant has also regelved pre-termination and

W& I'-!-Jd.

termination notlcéﬁvfi" f‘n tk!e ;espoudent thereby threatening the

complainant ,,,of%orf i earnest mfpney submitted by the
complalnant n ent ‘of yagment of the monies by the
complamant alang W’ith t%h’“‘ 1ﬁt9r§st %@15% p.a. That the
complamants sent ‘w}arlo&? letters to the respondents mentioning
about their plight and the lack of deficiency of services in respect
of the lack of basic facilities such as path to the buildings, roads
etc. That despite various assurances from the respondents, no
action has been forthcoming from them and therefore the

complainant has been constrained to file the present complaint.

That the respondent herein has failed to cater to the concerns of
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the complainant by deliberately ignoring various representations
made by the complainant and reducing the rates of individual flats
by a large margin, eventually leading to incurrence of huge losses
to the complainant should they desire to sell the flats in their
present condition. It is submitted with regard to earnest money
clause no 2.5 of BBA that it must be given at the moment at which
the contract is concluded and that it represents a guarantee that

the contract will be fulfi lleg,.&Q{ in other words, ‘earnest’ is given

to bind the contract. T'h% "".'" ainant submits that whenever a

that would & ERI
whether they a’%
It is further subm’m h@t 1% is noLth& descrlptzon by words used

9 p\' Mﬁm.ﬁuarl‘
in the agreemen .-,would ’be determinative of the

tu?e of penalty%r othermse

?

character of
surrounding € r mstances re'lybbecause the amount is
called as earpest money it w111 no'&autorgatlcally become earnest
money and w“hﬂ% ils io be‘takeri’ ‘as fhe%arnest money amount will
depend upon the facts and circumstances of each case with the
intentions of the parties.

It is submitted that the said clause is ambiguous, and therefore, it
should be interpreted against the interest of the person who
insisted that the clause be included, or who drafted the clause as

per the doctrine of Contra Preference. It refers to a standard in
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contract law which states that if a clause in a contract appears to

be ambiguous, it should be interpreted against the interests of the

person who insisted that the clause be included.

C. The complainants are seeking the following relief:
4. The complainants have sought the relief(s):

(i) Direct the respondent to refund the entire amount paid by the
complamants to the respor ant amounting to Rs. 17,51,604/-

(w\& s

D. Reply filed by the respondéﬁfi?“ @
7 % A Yy
ested thi ‘} m “lq;nt %n the following grounds:
i. Thatitis submltted at the very foremost it is the humble submission
of the respondent that the captioned complaint is bad in law as it
falls outside the scope and ambit of this authority. The
Complainants are not the allottees in terms of the Real Estate
(Regulation and Development) Act, 2016 (hereinafter referred to
as "the Act). Section 2 (d) of the Act is reproduced herein under

for ready reference:

"allottee in relation to a real estate project, means the person to
whom a plot, apartment or building, as the case may be, has been
allotted, sold (whether as freehold or leasehold) or otherwise
transferred by the promoter, and includes the person who
subsequently acquires the said allotment through sale, transfer or
otherwise but does not include a person to whom such plot,
apartment or building, as the case may be, is given on rent.”

ii. The complainants are not allottees as the allotment of the complainants
stands cancelled by the respondent vide termination letter dated
18.04.2016 for non-payment of the outstanding dues in terms of the

payment. The allotment letter agreed upon by' the complainants. It is
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thus submitted, that this authority has no jurisdiction to entertain and
adjudicate the captioned complaint, in its present form.

That the Respondent was constrained to issue numerous reminder
letters seeking payment of outstanding dues, starting as early as
19.02.2015. The Complainants have not placed the umpteen Notices,
including the termination notice dated 18.04.2016 and Complainant
No. 1's reply thereto, alongwith many reminder Letters issued by the
Respondent no. 1 to the Complainants for payment of instalments
according to Payment Schedule and for recovery for outstanding dues.
The said act of the Complainants amounts the perjury, for this reason
the Respondent reserves its right to initiate appropriate legal
proceedings in this regard. On the contrary, due to non-payment of
outstanding dues amounting to a sum of approximately Rs.
89,37,645/- by the Complainants, it is the Respondent who has
suffered loss and hence reserves the right to file appropriate
proceedings to recover such loss. Copy of the various reminders/
notices/emails served upon the Complainants dated 19.02.2015,
19.03.2015, 07.09.2015, 06.11.2015, 10.11.2015, 25.11.2015,
27.01.2016, 28.03.2016, 01.04.2016, 18.04.2016, 29.04.2016.

It is humbly submitted that vide clause 2.5 of the Apartment Buyer
Agreement dated 07.04.2016 (hereinafter referred to as "ABA"), the
Complainants have categorically and wilfully agreed that 20% of the
Basic Sale Price shall be considered as earnest money. Clause 8.2. of
the ABA states that on the happening of the Buyers' Event of Default,
the Developer shall call upon the Buyer by way of a written notice to
rectify the same and upon failure of the Buyer to do so within the

specified time, the Developer shall have the right to forthwith
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terminate the ABA without any further notice/intimation to the Buyer.
Clause 8.3 of the ABA states that on and from the date of termination
on account of Buyers Event of Default. as mutually agreed between the
parties, the Developer shall be entitled to forfeit the entire Earnest
Money, statutory dues and any interest on delayed payments made by
the Buyer to the Developer. It is evident from the numerous notices
and the pre termination letter sent by the Respondent no. 1 that there
had been gross delay on the part of the Complainants to pay the
instalments as per the mutually agreed upon payment schedule. As per
the mutually and wilfully agreed upon terms of the ABA, in case of
termination on account of Buyers' Event of Default, the Developer
after forfeiting the Earnest Money, statutory dues and interest, if any,
on the delayed payments shall refund the balance amount to the buyer
or the financial institution, as the case may be, without any interest.
Thus, the present complaint deserves to be dismissed as the same is

devoid of any merit.

v. It is submitted that the Complainants have sought to allege violation of

Section 18(1) of RERA. Without prejudice, it is submitted that the
aforesaid reliance placed upon Section 18(1) of RERA is misplaced, as
the aforesaid provision has no applicability to the present case or to
the averments made in the Complaint under Reply. In the present case,
the Complainants were informed that the Final slab of the construction
shall be laid down in 2016 in accordance to the terms of the ABA via
letter dated 20.04.2016, therefore, question of application of Section
18 of the Act does not arise. On the contrary, it is the Complainants
who have time and again delayed making due payments for the unit

and now seek a refund in order to avoid paying the outstanding dues.
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The authority

It is relevant to submit herein that Occupation Certificate for the said
Project was granted by the competent Authority DCP on 29.03.2019.
Therefore, it is evident that the present complaint has been filed with
an ulterior motive to circumvent the payment of outstanding dues as
per the binding agreement between the parties. This being the case,
the Complaint has no legs to stand upon and is afflicted with
an irregularity that goes to its roots and renders the same ripe for
dismissal. For this reason, Section 18 is not attracted in the present
case and reliance on same is misconceived

Copies of all the relevant documents have been filed and placed on
record. Their authenticity is not in dispute. Hence, the complaint can
be decided on the basis of these undisputed documents and

submission made by the parties.

Jurisdiction of t@ s au i
: i

i

rit%*gi

rj é@é%ell as subject matter
L 5 r

omiplaint for the reasons given
Bl

jurisdiction to adjﬁfiaitgzj ftheL
N [y
"|.:‘ r>s i ;},

below:

. e 4
. i
TR drrpop a1 BEN

E.l Territorial jurisdi

4l{ . .. q\%‘.‘, » éﬁ ! .gw i
As per notificatiog@q. 1[3_2{291]@_1}QP dated 14.12.2017 issued by
g“' . { 5 g b ) e .

Town and Counf%ryfmﬁghn %ﬁé@i&%&?%&fﬁ%%ﬁdna the jurisdiction of
Real Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all purpose with offices situated in Gurugram. In the
present case, the project in question is situated within the planning
area of Gurugram District, therefore this authority has complete

territorial jurisdiction to deal with the present complaint.

E.Il  Subject-matter jurisdiction a\g
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Section 11(4)(a) of the Act provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)(a)

is reproduced as hereunder:

Section 11
(4) The promoter shall-
(a) be responsible for all obligations, responsibilities and
functions under the provisions of this Act or the rules and
regulations made thereunder or to the allottees as per the
agreement for sale, or to the association of allottees, as the
case may be, till the,g‘b}g eyance of all the apartments, plots or
buildings, as the@%sb may be,

he r %e agents under this Act
trem:made thereunder 2

.:" ii N,
] b

a gl ~T-

10. So, in view of the' ?Pm\qsngms q}' the Act qyo;éd above the authorlty has

11.

by the ad]udlcat@g ﬁfﬂ% 1§ ﬁurged*b)ﬁ the‘ complainant at a later
wll 5 % v '&s

stage.

WW gty

Further, the authw%as %&Lll ch/ é

and to grant a relief of refund in the present matter in view of the
judgement passed by the Hon'ble Apex Court in Newtech Promoters
and Developers Private Limited Vs State of U.P. and Ors.” 2021-
2022(1) RCR(Civil), 357 and reiterated in case of M/s Sana Realtors
Pvt. Ltd. and other Vs. Union of India and other SLP(Civil) No. 13005
of 2020 decided on 12.05.2022 wherein it has been laid down as under:

Page 13 of 20



2@8(5&{\\4 Complaint no. 12 0f 2021

“86. From the scheme of the Act of which a detailed reference has
been made and taking note of power of adjudication delineated with
the regulatory authority and adjudicating officer, what finally culls
out is that although the Act indicates the distinct expressions like
refund’, ‘interest’, ‘penalty’ and ‘compensation’, a conjoint reading of
Sections 18 and 19 clearly manifests that when it comes to refund of
the amount, and interest on the refund amount, or directing payment
of interest for delayed delivery of possession, or penalty and interest
thereon, it is the regulatory authority which has the power to
examine and determine the outcome of a complaint. At the same time,
when it comes to a question of seeking the relief of adjudging
compensation and interest thereon under Sections 12, 14, 18 and 19,
the adjudicating officer excfulsglygg/ has the power to determine,
keeping in view the collective reading of Section 71 read with Section
72 of the Act. if the adjudication
other than compensation as'e

officer as prayed that, in ' ew,"may. intend to expand the ambit

and scope of the pg%wé;?;g;,an_ﬁﬁfp{j#ﬁon& ofuthe adjudicating officer

under Section 71§q"fyj‘;ﬁhd_§, vould- fffbrfgr,j'fn.’gt the mandate of the Act
& Js“ A LTy &éga !

2016.” Y i "0\
; A \i’p \ ]
12. Hence, in view 0 it ' authoritféti‘“@jpronk{- icement of the Hon'ble

?1 ab'bme the authority has the

i 0 B

Supreme Court ifnm;h% cases ‘me tiégn

jurisdiction to en%eﬁau;aa .corpplgjntgseékiqg fund of the amount and
L 3 H I B il § | o
L - ? i L 4] F
. L. : & 4

: riin:_o nplainants grg-_ané_lgvestor
13. The respondent submitted that'the.complainants are investor and not

consumers/allottgg% ;}hglg?thi ﬁpf@légti :;fe not entitled to the
) p | \ j‘k.. 'Q-'.....,"' | {"i f LY i}{ 3
protection of the Act and thus, the present complaint is not

maintainable.

14. The authority observes that the Act is enacted to protect the interest of
consumers of the real estate sector. It is settled principle of
interpretation that preamble is an introduction of a statute and states
main aims and objects of enacting a statute but at the same time

preamble cannot be used to defeat the enacting provisions of the Act.
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Furthermore, it is pertinent to note that under section 31 of the Act,
any aggrieved person can file a complaint against the promoter if the
promoter contravenes or violates any provisions of the Act or rules or
regulations made thereunder. Upon careful perusal of all the terms
and conditions of the buyer’s agreement, it is revealed that the
complainant is an allottees/buyers, and they have paid total price of
Rs. 17,51,604/- to the promoter towards purchase of the said unit in

the project of the promoter. At thrls»?stage it is important to stress upon

the definition of term allotta. ' ’ 'rathe Act, the same is reproduced

E a t =

ct means the person to
. case may be, has been
iIsehold) or otherwise

W

“2(d) "allottee" in relé, qﬂ tah","‘
whom a a " d gﬂ‘f&nt Q_ r buildi

d* (Whether-as Lﬁ"e‘ﬁﬁo.'d
the promoter, ‘and i s the person who
Icquires . e%smf ?ﬂo{men rough sale, transfer or
otherw:se’ﬁz does n ap r&'oawt;o whom such plot,
apartmeﬂt o_r bug{dlgag, gg— the case may e, is s given on rent;”

In view of above- men% rie

‘S'/-“

ﬁthnn 0ﬁ§'"allqttee as well as all the
50 | huye:!*s .gg'rgdment executed between
respondent and complamanl:lg, gﬁi&wﬁysﬁil clear that the complainants
are allottee as the s@]e& unit "!wag allotted to them by the promoter.

si?or‘éls ’ﬁof:‘cle‘ﬁ ' c:ig 0 rfé"rrégd in the Act. As per the
definition given i_!}’_lfif&!_" gectidPEZK gj?t}lq‘ Act %there will be “promoter”

The concept of inv

and “allottee” and there cannot be a party having a status of "investor".
The Maharashtra Real Estate Appellate Tribunal in its order dated
29.01.2019 in appeal no. 0006000000010557 titled as M/s Srushti
Sangam Developers Pvt. Ltd. Vs. Sarvapriya Leasing (P) Lts. And
anr. has also held that the concept of investor is not defined or

referred in the Act. Thus, the contention of promoter that the
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complainants-allottees being investors are not entitled to protection of

this Act stands rejected.

G. Findings on the relief sought by the complainants/allottees.

G. I Direct the respondent to refund the entire amount paid by the

16.

17.

complainants to the respondent amounting to Rs. 17,51,604/- along
with interest.

In the present complaint, the complainants intend to withdraw from
the project and are seeking ;eturxk of the amount paid by it in respect
of subject unit along with iﬂte t the prescribed rate as provided

J'r18(1) of the Act is reproduced

under section 18(1) of the

below for ready referg ﬁp&

“Section 18: - Re u":m a it and,
18(1). If the pr?mg er fails to (.‘omp!ete oris u,nabfe to give possession
of an apartment; plot, or building.- -~ _
(a) in accorda d‘g;v}gth the te%l'ms of ﬁhe dgree or sale or, as the
case may be, d‘umcopipfe d by th@daté?b ified therein; or
(b) due to discontinudnce 2 of his bus:r;gss as g @yegoper on account of
suspension or" %1{ fomof the riegr%rﬁloh gmder this Act or for
any other rea n,
he shall be hab!éﬁbm%?iﬁﬁﬁ@ to‘“ \ the allottees, in case the
allottee wishes to %ltlxdfawgfrém ‘@e project, without prejudice to
any other remedy ava:!a%?‘e“?o return the amount received by
him in respect : @t: bu lldmg, as the case
may be, w, ch rate as may béprescnbed in this
behalf mc!udmg comgensat:on in the manner as provided under
this Act: | | HID] ig‘ MIYANA
Provided that where.an ah'o&eé does nomntend to wrthdmw from the project,
he shall be paid, by the promoter, interest for every month of delay, till the handing
over of the possession, at such rate as may be prescribed.”

The complainants were allotted unit no. C0502, 5t floor in tower C in
the project “Godrej Oasis, Sector-88A” by the respondent- builder for a
basic sale consideration of Rs. 84,95,500/- and they paid a sum of Rs.
17,51,604 /- which is approx. 20% of the basic sale consideration. A
buyer’s agreement dated 07.04.2016 was executed between parties

with regard to the allotted unit and the due date for completion of the
Page 16 of 20
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project and offer of possession was fixed on 22.09.2019. The
complainants failed to pay amount due against the allotment unit. The
respondent issued cancellation letter on 18.04.2016 and 29.04.2016
and thereafter, issued final opportunity letter on 08.08.2017. The
Occupation Certificate for the project of the allotted unit was granted
on 29.03.2019.

18. As per 2.4 the terms of the builder buyer agreement the complainants
were liable to made the pzt}gn}eptias per the payment plan and the

relevant clauses of the buildﬁg‘ eement are reproduced under

for ready reference:

2.4 Without pre?ieé%-tg ﬁrng% of Clause 2.3 above, it
is clarifie 'B el §ﬂ’al{ ﬁ;&&e earlier of the; (a)
estol speeﬁé&vﬁ% chedule VII or (b) receipt of

Ad n otice from thebevelaper (which shall, in any
case not., be ISSH&d before) the .completion of the
tion stdge) be- liable to make the

' e Buyer fails to pay

payment ‘ﬁ
any insta .
considera ng?z;_ pe | J-

Schedule VII* hgrem. or, as and “When demanded by the
Developer in thdtﬁ-evemmer shall be liable to pay
instalment along withy

per annu %n C
date alfthe date of actua payment Ifany of the payment
cheque§/ban}<ers cheggle/ demand'draft or any other
payment-iristrictions-of by the Buyer'is not honoured for
any reason whatsoever, the Developer shall be fully
entitled, at its sole discretion, to terminate this Agreement
and to forfeit the entire Earnest Money. However, the
Developer may, at its sole discretion, without prejudice to
its other rights, charge a payment dishonor charge of Rs.
1,000/- for dishonor of a particular payment instruction
for first instance and for second instance the same would
be Rs. 5,000/- in addition to the delayed interest.
Thereafter no cheque will be accepted, and payments shall
be accepted through bank demand drafts) only.
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19.

The Hon’ble Apex court of the land in cases of Maula Bux Vs. Union of
India (1973) 1 SCR 928 and Sirdar K.B Ram Chandra Raj Urs Vs.
Sarah C. Urs, (2015) 4 SCC 136, and followed by the National
Consumer Dispute Redressal Commission, New Delhi in consumer case
no. 2766/2017 titled as Jayant Singhal and Anr. Vs. M/s M3M India
Ltd. decided on 26.07.2022, took a view that forfeiture of the amount
in case of breach of contract must be reasonable and if forfeiture is in
nature of penalty, then provisiens:of Section 74 of Contract Act, 1872

are attracted and the partj; ' ng must prove actual damages.

After cancellation of allot flat remains with the builder as

regard to forfeltu : égrn

est gmoney were framed and known as

- AMOUNTQFEA _ B )
Scenario prior.to Lthe ReaI Estate (Regulaaons and Development)
Act, 2016 was. daﬁ“ tié‘ra gs were came;ﬂoutwrthaut any fear as
there was no law M e sdme but now, in view of the above facts
and taking into consideration the judgements of Hon’ble National
Consumer Disputes Redressal Commission and the Hon’ble Supreme
Court of India, the authority is of the view that the forfeiture
amount of the earnest money shall not exceed more than 10% of the
consideration amount of  the real estate Le.
apartment/plot/building as the case may be in all cases where the
cancellation of the flat/unit/plot is made by the builder in a
unilateral manner or the buyer intends to withdraw from the
project and any agreement containing any clause contrary to the
aforesaid regulations shall be void and not binding on the buyer.”
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Keeping in view, the aforesaid legal provision, the
respondent/promotor directed to refund the paid-up amount after
deducting 10% of the basic sale consideration and shall return the
amount along with interest at the rate of 10.75% (the State Bank of
India highest marginal cost of lending rate (MCLR) applicable as on
date +2%) as prescribed under rule 15 of the Haryana Real Estate
(Regulation and Development) Rules, 2017, from the date of filling of
complaint i.e., 12.01.2021 % t o4
within the timelines provi
ibid.

Directions of the au
Hence, the autho

directions under .

obligations cast

17,51,604/- after de 10% of the basxc sale consideration
of Rs. 84,95 5%0? wit mtere% at g‘le pr\escrlbed rate i.e,, 10.75%
on such bala‘nc émouﬁté mf}Le jd;te Bf f‘ﬂlmg of complaint i.e.,
12.01.2021 till the actual date of refund.

ii. A period of 90 days is given to the respondent to comply with the

directions given in this order and failing which legal

consequences would follow.

Complaint stand disposed of. A
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23. File be consigned to registry.

Haryana Real Estate Regulato¥y Authority, Gurugram
Dated: 26.07.2023
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