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HARERA
Complaint No. 493 of 2027

L. rhis complaint r+;i '.iirBai$rtfffqn*{,fu+pants/allottees 
under' 'L*f f \ L*d h"'-"*' ' 

-: '* \.? t/ '

section 31 of the Real Elstate [Regulation and Development) Act, 2076

(in short, the Act) ..Ja with rule 28 of the Haryana Real Estate'l
(Regulation and Devel{Rment) Rule s, 20L7 (in short, the Rules) for

violation of section 1[(+)(a) of the Act wherein it is inter alia

prescribed that the nrimoter shall be responsible for all obligations,
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This complaint h.as.
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2.

Complaint No. 493 of 2021.

nsibilities and fu ons under the provisions of the Act or the

es and regulations there under or to the allottees as per the

ent for sale ted inter se.

A.U and proiect detai

e particulars of uni sale consideration, the amount paid by the

mplainants, date of posed handing over the possession, delay

if any, have lowing tabular form:

Name of the pro Sohna Road, Sector 68,

Project area

01.08.2012 valid up toDTCP lice
validity status

Constech Private LimitedName of licensee

o.220 of 20t7 dated

17 valid upto 17.09.2022registered

[Page 63 of complaintJ

As per final SOA at time of offer of
possession= 1577

(Page 33 of reply)

701 sq. ft.

(Page 53 of complaintJ

Unit area admeas

Page? of t6

S. N. Particulars
:li:
iDetails

t.

2. 4.44:acres

3. Nature of thef-f,nj *9f" Q,,,,,,,,,,,,,,,om 
eicial -omplex

4.

5.

6.

7. Unit no.

B.



Revised area: - 729 sq. ft.

fPage 33 of reply)

Date of execution of 20.02.20t5

(Page no.58 of the complaint)

Possession clause 11(a) Schedule for possession of the
Said Unit

The Company based on its present plans
imates and subject to all just

endeavours to complete
of the Said Building/Said
a period of sixty (60)

the date of this
there shall be delay or
'rtment delay or due to

beyond the power
Company or Force
including but not

mentioned in clause
due to failure of the

in time the Totol Price
and dues/payments

this Agreement or any
the part of the Allottee(s) to

any of the terms ond

Due date of

onths from the date
of execution of BBA i.e., 20.02.20L5)

59,!L,290 /-
(Page no. 64 of complaint)

Basic sale consid

Rs.24,28,934/-

(As pleaded by the complainant on page

no. B of complaint)

Amount paid

complainants

ERA
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of the

e complainan

That the comp

month of August

measuring

(without

confirmed

BBA, datedO2.0 L4.

That thereafter,

acknowledged by

the complainant

Complaint No. 493 of 2021

issions: -

vide application in the

it number 61.7, 6th Floor,

of Rs.58,LL,290 /-
ject. Booking was

rther payments were

ipts and statement.

rough cheques/credit

10X.3, followed by execution of

made vide cheque/s

Total amount paid by

note/cash on various

/-.

.V
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Occupation

/Completion

17.07.2079

fAnnexure R1, page no 4 of additional
documents submitted by respondent)

Offer of possessiorr 08.08.2019

(Annexure R4 on page 27 of
respondent reply)

Reminder Letters 07 .09.2079, 09.10.2079, L0.02.2020

Pre-cancellation

Cancellation

dates is Rs.24,28,9

1.4

15

16

77
l1,;,oz,zozo

fPage 34 ofreply)

1B 18.04.2020.:
[Page 35 of reply)
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iii. That the complainfnts submitted payments against the other

demand letters issrfred by the respondent, followed by the timely

payments by the Eomplainants. Further construction was not

carried, as per sch$duled commitments, but the respondent kept

on raising demandg, for payments.

iv. That as the complainants expressed their desire to know the status

of construction in the proj,gct respondent again allured and

motivated the comp

possession of the un

assured timely delivery of

r to mask its own lapse, the

V.

, - .:i:,'1: :'l:',- i,:] ',. 1:i b- I ..',

That without complying wiih"ttre requisite pace of construction,
1r t r . ";r*: B,* "-S- "\ ,i. rr

the respo"o$rr$"p"{3i$-Q}f1}.effi 
ffimeh,l 

for barance amount,

in contraventio.ii of the statutbry, provisions of law. The Project,

being ongoingsrtrr4b, rbgiSfe*fQ"d in. RERA."Respondent has not

executed an agreement to sell, in the format prescribed in the Act.

That the respondent has also invited payment from the

complainants in excess of the specified limits. Under the

circumstances, prevailing at the time, and considering the status

of the project, the complainants decided to withdraw from the

Page 5 ofL6
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project is

project as unit of cpmplainant is non existing as per construction

plan.

vi. That the constructi{n in this project is not likely to be delivered in

near future, as per icommitment. The complainants have realized

that their money ils being misused by the respondent, and the

complainants are leing cheated by the respondent, by tendering

fake excuses in order to misuse their hard earned money. As per

agreement, the e delivered within 60 months.

vii. That it shall not be way to mention here that the

ing carried on by the

Complaint No. 493 of 2027

eir desire not to pay

'\sS z "1

"ffq{$e 
comPlainants. rhe

t pfloilitigs of the complainants

fu rth er an a w*[l{i {gneg t
, !$'rli t i:

Relief sought by thg'eqyp,lC.

4.

D.

5.

IId",W g relief sought:

i. Direct the reffiryk rffiffi.#Tdk$ anfount of Rs. 24,28,e34/'

with intereffi of .$ufr, tiioirtfffiiff &&t"rii$rtion of full amount at

prevailinr r, o1ipffidsq u-* i -, 
&

ii. Direct respondent to pay compensation for mental harassment

to complainants a[rd reimbursement of legal expenses.

Reply by the respondent

The respondent contestpd the complaint on the following grounds:

i. That the complainants through one broker (Himalaya Infrabuild

Private Limited) applied for booking of the Unit No.617

Page6 ott{
+

ffi
ffi
w{r wi



ffiHARERA
ffiGUIIUGRAM Complaint No. 493 of 2021,

admeasuring 70L sq. ft. on 6th Floor of the project of the

respondent being "pcus 24K'.

ii. That thereafter on fl0.02.20t5, Buyer Agreement for the said unit

was executed belween the parties for the said unit for a

consideration of Rg.64,77,240/- including charges and excluding

taxes, in the said project of the respondent. The complainants

were inconsistent in paymiilli since the beginning and every time

respondent has to send;iftfgilhflUCIr for the balance payments.

iii.

'.ril

-l+
"- ;.

That on a combihet

, : -'
I ,i ' d.'" lr

Clause,1-1 [a) read and Clause 14 ofof

buyers agreement dated' ;.20,.02.20t5, said unit was to be

completed by 19.0 
I.ZOZO.

iv. That in order to d{iver the said unit to the complainants before

the time period prpmised, the respondent was constructing the

said project at a faft pace and therefore, the same was completed

in Iuly, 20L9. Alsp, respondent had obtained the occupation

certificate with re$pect to said project on L7.07.20L9. That the

PageT of 16

k

s. No. DAfE LETTER

7. 0t.08.20t1 Reminder-l

2. 2e.qg:?i0-Ll Reminder-ll

3. 01102.21018 Reminder-l

4. 29.02.20t8 Reminder-ll

5. 13.0$.?o18 Final Opportunity Letter
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respondent offered the possession of the said unit to the

complainants vide letter, dated 08.08.2019 and email dated

09.08.2019. Despitp receiving the above letter / emails for offer of

possession from ttie respondent, the complainants did not come

forward to take over the said unit by paying outstanding amount.

v. That respondent addressed numerous reminders to the

complainants for payment. of the balance consideration with

the complainants are chronic

defaulters as they ha ,,?Dd neglected to make timely

payments with fqfsc! Sg l '+he 
)S'gig unit despite numerous

i4 I IE t ,f"1"{l1t;i:.::.-. \
reminders addlesbAd -t6 lthbH,'The above default has been

# f' ,... ', ^l',,.,j'"
; a i:i : ::i#

committed b,y, the'com$lairiaiifs, despite knowing the fact that

timely payment ttf the colsideration of the said unit is essence of

the said agre€ment [s Was,recorded in the said agreement at

Clause No.B.'wtrilh 
|s 

reproduced here below fbr the ready

reference - .. ''- '::':t'''- 
''

The Al,
poyment
payable

uL&

the Company from. time to time and also to
z sU "the'athLr obtidqiioniof the Allottee(s) under

t:

th'e Co:mpahy is not under any obligation to send
any reminders for the payments to be made by the Allottee(s) as per
the schedule of payments ond for the payments to be made as per
demand by the CQmpany or other obligations to be performed by the
Allottee(s).

vi. That the complainants had failed and neglected to make the

balance payments with respect to the said unit. It is submitted

Page 8 of 16
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E.

7.

that a total amount of Rs.58,84,263/- without taxes are due and

payable with respqct to the said unit by the complainants to the

respondent. That lhe complainants had very cleverly concealed

the above remindQrs, wherein he has been directed to pay the

balance payment and they were failed to make the balance

payment as per the terms of the buyers agreement.

vii. That the responden[ on25.02.2020, sent a Pre-Cancellation Letter

to the complain,ant, them to pay the outstanding

amount with regard to it. That when complainants did

not come fo

reminders, I

the said uni

submitted t

operational sin lhenities and facilities are

being provided by the s they have been mentioned in

be decided on the basis of these undisputed documents and

submission made by the parties.

|urisdiction of the authority

The authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given

below.

Page 9 of 16
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Complaint No. 493 of 2021

this Act or the rules and

E,I Territorialiurisfiction

8. As per notification no. l/OZlZOl7-LTCP dated t4.L2.20L7 issued by

TOwn and Country PlNnning Department, the jurisdiction of Real'1,
Estate Regulatory Au{rority, Gurugram shall be entire Gurugram'1,
District for all pr.potp with offices situated in Gurugram. In the

present case, the projeft in question is situated within the planning

area of Gurugram Distric this authority has complete

territorial jurisdiction to d present complaint.

t'for sale. Section 11(a)[a)

9.

functions u!",(ef .. the ,prgy,liio
r e g uI a ti o n s llfi '.q;$e 

ghgy e i,!.d'el
agreement for sale,',or'to ihi r

may be, till the' conveyance
buildings, as tl1,g, c:ase mg.! be,,h

to the association af allottees

MI

qffiptees as per the
-r1\lffitees, 

os the case

a plots or
tITe common areas
t huthority, as the

case may be.

Section 34-FunctioVs of the Authority:

3aA of the Act prqvides to ensure compliance of the obligations
cast upon the pronoters, the allottees and the real estate agents

under this Act and the rules and regulations made thereunder.

10. So, in view of the provisflons of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation

the al
n lnb

Page 10 of16
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Limited & other Vs U'nion of In
il

2020 decided on 72.05.2022W',1

Complaint No.493 of 2021

which is to be decided by the adjudicating officer if pursued by the

complainants at a later $tage.

11. Further, the authority has no hitch in proceeding with the complaint

and to grant a relief of refund in the present matter in view of the

judgement passed by the Hon'ble Apex Court in Newtech Promoters

and Developers Private Limited Vs State of U.P. and Ors. 2020-2027

(1) RCR (C), 357 and reiterated !.n case of M/s Sana Realtors Private

rs SLP (Civil) No. 73005 of

s been laid down as under:

"86. From the sc
t: r, "":::a::a-

fuf.r .trc?t s detoiled reference hos
been made and. tion delineated with
the regula ', what finally culls
out is that
'refllnd', 'in
of Sections
of the a

tiverv Pl P
lafOry oilt,and interest

power to exa

with

or penalty
ity which has the

a complaint. At the
same time, whdh to seeking the relief of

under Sections 72, 74,adjudging and i4tprest
18 and 79, the officbi exclusively has the power to
determine, l,ir{p of Section 7L read

ah.fler Sections 72, 74,

L8 and 79 l)' if extended to the
adiudicating Ufficf4yas' pyaygs'ha{)\n iogpieU, may intend to
exp an d th e\aJTF it, [n| {qcq 

r-p' ef :thb 
rp ow €4$ hh d functi ons of the

adjudicating officerlunder Section 71 and thot would be against the

mandate of the Act t076."

12. Hence, in view of the authoritative pronouncement of the Hon'ble

Supreme Court in the fases mentioned above, the authority has the

junisdiction to entertairl a complaint seeking refund of the amount and

interest on the refund atnount.

Page 11 of 16
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F. Findings on the relief sought by the complainants

F. I Direct the respondent to refund the amount of Rs. 24,28,924/-

with interest of every month till the realisation of full amount at
prevailing rate of interest

13. In the present complaint, the complainants intend to withdraw from

the project and are seeking return of the amount paid by it in respect

of subject unit along with interest at the prescribed rate as provided

under section 1B(1) or thgffiffigq:: 1B(1) of the Act is reproduced

below for ready reference. ,

ffiGUI?UGI?AM

(a) in accorda

(b) due to
SU

agibq.fripit for sale or, as the
spegifi:gd therein; or
s a devtildper on occount of
'atiln'tln'iler this Act or for

any other
he shall

any other

in case the
ithout prejudice to

amount received by
him in respect Af,,that apartmen| plot, building, as the case
may be, with interest at such rate as may be prescribed in this
behalf includi os provided under
this Act:

s not intend to
withdraw fo* ;the,,lproi,ec$,rfte,"shuil. Qie paidu by the promoter,
interest fdr eupry fiaith- qf."detWlp-the handing over of the
possession, at sucli'rate as may lie prescribed.'i

L4. The complainants werq allotted unit no. 6L7, 6th floor in the project

"Ocus 24K, Sector-68" by the respondent-builder for a basic sale

consideration of Rs. 58,LL,290/- and they paid a sum of Rs.

24,28,934l- which is approx. 4Lo/o of the basic sale consideration. A

buyer's agreement dated 20.02.2075 was executed between parties

and according to the clause 11(a) of the BBA, the due date of

"section 78: - Retut'lt,li.
18(1). If the promptey
of an apartmen

the

Page LZ of 16
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possession comes to be 20.02.2020. The complainants failed to pay

amount due against the allotment unit.

15. As per B the terms of the builder buyer agreement the complainants

was liable to made the payment as per the payment plan and the

relevant clauses of the builder buyer agreement are reproduced under

for ready reference:

B. Time is the essence
The Allottee(s) agrees with respect to payment
of Totol Price and' other and amounts payable by the
Allottee(s) as per ,this as demanded by the Company

from time to time all the other obligotions
of the Allottee(s, A.qmpony is not under any
obligation to
Allottee(s) as

ts to be made by the
the payments to be

llottee(s),
'*frk, obligations to be

inders and pre-cancellation letter

thereafter, issued
I

letter,, i.e. 18.04.2020 to the

complainants. The for the project of the allotted

made as peS

performed b! tt
by the

1,6.

unit was granted n=.$7 ffi It][S evidgntfrom the above mentions
- I l--11 ir

facts that the compla"inants paida sum Uf Rsl 24';28,934/- against basic

sale consideratiS&nr; i,q;,i1ffiff#$of du fi?Jqallotted to them. rhe
"'**'"t'l'"* ' h++#+ r i t

complainants have faile[ to adhere to the terms and conditions of the

builder buyer agreeme[rt. The respondent cancelled the unit of the

complainants with ade$uate notices. Thus, the cancellation of unit is

valid.

L7. The Hon'ble Apex court of the land in cases of Nlaula Bux Vs. Itnion of

India (1973) 7 SCR 9/S and Sirdar K.B Ram Chandra Rai llrs Vs.

Page 13 of 16
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Sarah C. Urs, (2015) 4 SCC 736, and followed by the National

Consumer Dispute Redressal Commission, New Delhi in consumer case

no.2766/20L7 titled as Jayant Singhal and Anr. Vs. M/s MsM India

Ltd. decided on 26.07.2A22, took a view that forfeiture of the amount

in case of breach of contract must be reasonable and if forfeiture is in

nature of penalty, then provisions of Section 74 of Contract Act, LB72

are attracted and the prarty ro*[F,l,f.l,ing must prove actual damages.

After cancellation of allotment,#_.,.#, remains with the builder as

such there is hardly any actual 
*$_mffi: 

So, it was held that 100/o of the

basic sale price is rea_s3,1,7..,.p-t,i* 
ffi#,il}_,? 

b.e forfeited in the name of

earnest monev. K*ulp'1]e 
'i"Jlgr*"Jls .ff,pfirr.s raid down bv the

Hon'ble Apex court in the above mentioned two cases, rules with
",**" * F I

regard to forfeiture of earnest money were framed and known as
Hr' j, ; $i H $t " .i i

Haryana Real Estate Regulatory Authority Gurugram (Forfeiture of
1i s% Hlll $$ +* ,; . $l

earnest money by I4g bgilder) Regulations, 2018, which provides as
* ..J'*"',.,^t' t i[*'w' * .{

""**,_q" 
ffi t.:"r'.u'..' ^-'

"5, AMOUNT OF EARNESr'IhTCINlBlr

Scenario

AcC 2016

and Development)

out any fear as

there was

and taking
Consumer Disputes Redressal Commission and the Hon'ble Supreme

Court of India, the authority is of the view that the forfeiture
amount of the earnest money shall not exceed more than 70o/o of
the consideration omount of the real estate i,e, apartment /plot
/building as the cose mqy be in all cases where the cancellation of
the flat/unit/plot is made by the builder in a unilaterol manner or

the buyer intends to withdrow from the proiect and any agreement

containing any clause contrary to the oforesaid regulations shall be

void and not binding on the buyer.

t:\l'arsame'bttt fiow,,i4 uiBry of the obove facts
i d di (itigi th'e' 1''lt dg e m e nis of H o n' b I e N a ti o n a I

eage 1+@.6

-\.
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Keeping in view, the aforesaid legal provision, the

respondent/promotor directed to refund the paid-up amount after

deducting Llo/o of the basic sale consideration and shall return the

amount along with interest at the rate of 10.70o/o (the State Bank of

India highest marginal cost of lending rate (MCLR) applicable as on

date +2o/o) as prescribed under rule 15 of the Haryana Real Estate

cancellation i.e., L8.04.202ql date of refund of the amount

within the timelines provi 6 of the Haryana Rules 201,7

ib id.

F.II. Litigation expensgs. F[d ibffiifi3fltionior mental agony
; oi ..''

..;
19. The complainan[S 'ir the afore;ai,fl,, hea$ lflr\ seeking relief w.r.taforesaid

# f: rr'{E'+L i . 'compensation. Hp#fftp Supiqne64Co$rt[pf"l*l ifuin case titled as M/s
il 1 --r- {} i I :J
-* * 4.1"rli^ {t rll - ).r a,, . }Newtech promobri ,fiid'o"li"tip"rs PviLtd. V/s State of UP &ors.E' q": I - 

'l
f 2,02It,(Civil appeal nos. 67*5.,5I149 dt2021i decided on 11.11.202L), has held

that an allottee is entitlefl t'*clglm.*$Wdhsation under sections 12,

G.

adfiudicating officer for 
leeking 

the relief of compensation.

Directions of the authority

Hqnce, the authority he{eby passes this order and issues the following

difections under secti$n 37 of the Act to ensure compliance of

20.
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22. Fi

rplain

be co
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Complaint No. 493 of 2021

igations cast upon promoter as per the function entrusted to

authority under 3affl:

The respondent is

24,28,934/- after

to refund the paid-up amount of Rs.

ng Llo/o of the basic sale consideration

of Rs. 58,t1,290/- interest at the prescribed rate i.e., L0.70o/o

p.a. on such bal amount , from the date of cancellation i.e.,

78.04.2020 till the

A period of 90

directions gi

respondent to comply with the

failing which legal

, Gurugram

t
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