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1. This complaint hfés ybéeen filed’ :éy.'the:Cé.mplqitlants/allottees under
N’ e’ | N NS N 1 N - F i

section 31 of the Real Estate (Regulation and Development) Act, 2016
(in short, the Act) read with rule 28 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the Rules) for
violation of section 11(4)(a) of the Act wherein it is inter alia

prescribed that the promoter shall be responsible for all obligations,
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@ GURUGRAM Complaint No. 493 of 2021

responsibilities and functions under the provisions of the Act or the

Rules and regulations made there under or to the allottees as per the
agreement for sale executed inter se.

A. Unitand project details

2. The particulars of unit, sale consideration, the amount paid by the

complainants, date of proposed handmg over the possession, delay

Project area §

2

vT"v

¥

mw

s,

3 Nature of theép A{’ii
F e i i a
5 il
4. DTCP license', ﬂ%,_ ﬁiané 76 of 20;2 d‘ated 01.08.2012 valid up to

idi oA ~1
validity status i:i F_E / 0 2:-
5. Name of licensee """“"*M%s ﬁerfect Constech Private Limited

it (4 Lvide'no. 220 of 2017 dated
1{&09 2917 vagld upto 17.09.2022

.
\J ﬁ“s-ﬁ'er BBA- '617 on 6th floor
(Page 63 of complaint)

As per final SOA at time of offer of
possession: 1517

(Page 33 of reply)

8. Unit area admeasuring 701 sq. ft.

(Page 63 of complaint)

A
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Revised area: - 729 sq. ft.

(Page 33 of reply)

9 Date of execution of BBA 20.02.2015
(Page no. 58 of the complaint)

10 Possession clause 11(a) Schedule for possession of the
Said Unit

The Company based on its present plans
~jand_estimates and subject to all just
"ons endeavours to complete

and Qntrol'of the Company or Force
'que{ , ﬁbns including but not
s*ong mentioned in clause
L1(c) or due to failure of the
%}i in time the Total Price
and dues/payments

thIS Agreement or any

.on the part of the Allottee(s) to

e_by all or any of the terms and
ot greement.

11

20022020
} Calculated as 60 months from the date
of execution of BBA i.e., 20.02.2015)

12 Basic sale consideration 58,11,290/-
(Page no. 64 of complaint)

13 Amount paid by the|Rs.24,28,934/-

complainants (As pleaded by the complainant on page

no. 8 of complaint)

A~
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—

14 Occupation certificate | 17.07.2019
/Completion certificate

(Annexure R1, page no 4 of additional
documents submitted by respondent)

15 Offer of possession 08.08.2019
(Annexure R4 on page 27 of
respondent reply)

16 Reminder Letters 02%09.2019, 09.10.2019, 10.02.2020

17 Pre-cancellation letter a» WL

o

! “(fng Qbmlssmns 2

" {% ly vide application in the
11'- a#@mt number 617, 6% Floor,
lderdtion of Rs.58,11,290/-

i.  That the compl
month of August
measuring !

(without ch "‘pro;ect Booking was

www‘

confirmed vfde ld.t:teli daﬁedg% 0@1%0433; foilowed by execution of
BBA, dated02.06.2014.

ii. That thereafter, further payments were made vide cheque/s
acknowledged by receipts and statement. Total amount paid by
the complainant through cheques/credit note/cash on various
dates is Rs.24,28,934 /-.

A
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iii. That the complainants submitted payments against the other

demand letters issued by the respondent, followed by the timely
payments by the complainants. Further construction was not
carried, as per scheduled commitments, but the respondent kept
on raising demands, for payments.

iv. That as the complainants expressed their desire to know the status

of construction in the pro;ect respondent again allured and

wit gﬁi ‘making an offer of

1 ‘-I ] »

possessmn t)ccupr—.lm;;ﬁg c%;tl cat% &ereby threatenmg the

the respond ﬁ

in contraven on 0;: e statutory prowswns of law. The Project,

being ongoing, wwgs reglstgre,d in, RERA Respondent has not
executed an agreement to sell, in the format prescribed in the Act.
That the respondent has also invited payment from the
complainants in excess of the specified limits. Under the
circumstances, prevailing at the time, and considering the status

of the project, the complainants decided to withdraw from the

A
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project as unit of complainant is non existing as per construction

plan.

vi. That the construction in this project is not likely to be delivered in
near future, as per commitment. The complainants have realized
that their money is being misused by the respondent, and the
complainants are being cheated by the respondent, by tendering

fake excuses in order to misuse their hard earned money. As per

to.be delivered within 60 months.

vii. That it shall not be 0, way to mention here that the

‘3

_g‘%ﬁﬁthe complainants. The

respondent, atf'thel tlm% c{f B _
w§
?g he pnoﬁtles of the complainants

PN

project is alreaay;delay

are entlrelygcha ged a d had expressedﬁ‘ thelr desire not to pay

: oy 1‘*&&*@&@

The complainants hav%‘s%gﬁt th&foll%o%iﬁg relief sought: -
alﬁbunt of Rs. 24,28,934/-

-@hli?ation of full amount at

g B i W i - f A
prevailing Ifate of mter‘ésti PIAR\Y
w@’ eyt | oy ooe“’* i

ii. Direct respondent to pay compensatlon for mental harassment

#

to complainants and reimbursement of legal expenses.

Reply by the respondent
The respondent contested the complaint on the following grounds:

i.  That the complainants through one broker (Himalaya Infrabuild

Private Limited) applied for booking of the Unit No.617

Page 6 of 16
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iv.
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admeasuring 701 sq. ft. on 6% Floor of the project of the
respondent being “Ocus 24K".

That thereafter on 20.02.2015, Buyer Agreement for the said unit
was executed between the parties for the said unit for a
consideration of Rs.64,77,240/- including charges and excluding
taxes, in the said project of the respondent. The complainants

were inconsistent in payments since the beginning and every time
A f ¥

LETTER

¢ .| Reminder-I

N Reminder-1I

% ['Reminder-I

';@gzginder-ll

1903.2018] | ‘j

b
F¢’1
.a‘.-'

That on a combin §§adﬂ1g of ﬁa ] §e‘%’%“1 rfga) read and Clause 14 of

the Builder Buyers égr,\egmﬁm»ﬂgted 20.02.2015, the construction
nit's ﬁ d"s ltﬂn 66 months from the
ion sa‘l

date of execut

of the said
- Erefore, as per the builder
buyers agreemeht dated ('20 (12 20L5 sald unit was to be
completed by 19. 08 2020

That in order to deliver the said unit to the complainants before
the time period promised, the respondent was constructing the
said project at a fast pace and therefore, the same was completed
in July, 2019. Also, respondent had obtained the occupation
certificate with respect to said project on 17.07.2019. That the
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respondent offered the possession of the said unit to the

complainants vide letter, dated 08.08.2019 and email dated

09.08.2019. Despite receiving the above letter / emails for offer of
possession from the respondent, the complainants did not come
forward to take over the said unit by paying outstanding amount.

v. That respondent addressed numerous reminders to the

complainants for payment of the balance consideration with

-f

respect to the said U’nl,_2 'f'_,:_“_{the complainants are chronic

defaulters as they ha ‘and neglected to make timely

he saLd unit despite numerous

ﬁég}ﬁbove default has been

thI‘l ofathe sald unit is essence of
* -
oréeaﬁm the said agreement at

é?ce¢’here below for the ready

%& e ?@ ﬁ»g@’
: -._. _. :;._.i’_, 1;&@
g&;: “{}L:‘%‘ ";;f—f
essence with respect to
otal her _ges, eposits and amounts

el Allottee 5 pé’r ,%reement and/or as
demanded. y d)gz Compa;;w from time to time and also to
perform/ bse e all the at‘ber egi ?bd% %f the Allottee(s) under
this Agreement. 'I"he Campaﬁjﬁs no er any obligation to send
any reminders for the payments to be made by the Allottee(s) as per
the schedule of payments and for the payments to be made as per
demand by the Company or other obligations to be performed by the
Allottee(s).

vi. That the complainants had failed and neglected to make the

balance payments with respect to the said unit. It is submitted

Ac
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that a total amount of Rs.58,84,263 /- without taxes are due and

payable with respect to the said unit by the complainants to the
respondent. That the complainants had very cleverly concealed
the above reminders, wherein he has been directed to pay the
balance payment and they were failed to make the balance
payment as per the terms of the buyers agreement.

vii. That the respondent on 25. 02 2020 sent a Pre-Cancellation Letter

ails v %"leﬁ’vy‘fh no choice but to cancel

) v
3 e comhﬁnamants v1de Cancellatlon Letter dated

fiﬂ%e Buyers Agreement

the said uni

18.04.2020

operational smce»,]ufy& %d*i‘) and @llrme dmenities and facilities are

being prov1ded by?h\??espei%enf’és they have been mentioned in
ree . Eozgoﬁs

6. Copies of all the r rel levant dc%ﬁents ﬁave %een filed and placed on

iﬁ%‘l()gﬁf spﬁte. ﬂence the complaint can

be decided on the basis of these undisputed documents and

record. Their authé

submission made by the parties.

E. Jurisdiction of the authority
7. The authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint for the reasons given

below.

Ac
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E.1  Territorial jurisdiction

8. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, the jurisdiction of Real
Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all purpose with offices situated in Gurugram. In the

present case, the project in question is situated within the planning

9. Section 11(4)(a) __ét the promoter shall be

responsible to th

%"g

ttees as per ag,reeme' t%fon sale. Section 11(4)(a)
TN |

S

is reproduced as

Section 11

regulations '
agreement

thHe allottees as per the
f._*' ottees, as the case

may be, til apartments, plots or
buildings, as .':he be qo the afgg §’s, r ;I?e common areas
to the assodand Io s'‘or.the competent authority, as the
case may be.

Section 34-Functions of the Authority:

34(f) of the Act pravides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

10. So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation
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which is to be decided by the adjudicating officer if pursued by the

complainants at a later stage.
11. Further, the authority has no hitch in proceeding with the complaint
and to grant a relief of refund in the present matter in view of the
judgement passed by the Hon’ble Apex Court in Newtech Promoters
and Developers Private Limited Vs State of U.P. and Ors. 2020-2021
(1) RCR (C), 357 and reitemtegwg:n case of M/s Sana Realtors Private

been made and. tﬁk?m ] no. ‘bf adjudfcatlon delineated with
the regularc:]?f' gg nty ‘and adju earm afcer, what finally culls
out is that ugh the Act: l'%tcates the. Etf}lct expressions like
‘refund’, ‘mt?czstj ‘penalty’ and ;;'ompensaﬁon a conjoint reading
of Sections ;8 }ggnﬁ 19 clearly mamfests that when it comes to refund
of the amount; &nd tnterest on the refund %punt or directing
payment of inte ’1 elayex d"h ry Qf E% ssession, or penalty
and interest t ere heireg t% hority which has the
power to exanitie ¢ 5{: G ' qgmg\.:bf a complaint. At the
same time, whel ?Qa e.gtgon of seeking the relief of
adjudging compensﬁtwn a?d intere ?zei‘?eon under Sections 12, 14,
18 and 19, the adjudrcatmg oﬂ?ﬁ‘?’; exc!us:ve!y has the power to

determine, WEE}Q f;f ie of Section 71 read

rE
with Section er Sections 12, 14,
18 and 19 0 ati :

ad;udtcatmg ‘officer | q““s""’pg'ayegd “that, "in /our wew, may intend to
expand the amﬁré and"scope ‘of the ‘powers and functions of the
adjudicating officer under Section 71 and that would be against the

mandate of the Act 2016.”

12. Hence, in view of the authoritative pronouncement of the Hon'ble
Supreme Court in the cases mentioned above, the authority has the
jurisdiction to entertain a complaint seeking refund of the amount and

interest on the refund amount.
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Findings on the relief sought by the complainants

F.1 Direct the respondent to refund the amount of Rs. 24,28,934/-
with interest of every month till the realisation of full amount at
prevailing rate of interest.

In the present complaint, the complainants intend to withdraw from

the project and are seeking return of the amount paid by it in respect

of subject unit along with interest at the prescribed rate as provided

A

below for ready reference. g.{

“Section 18: - Retumfﬁfqmofj&ﬁ

18(1). If the promgter fails-tocomplete.

, or building 's‘;;j'.u;w \ :i§ A Y

the term.&tﬁg?afﬁe agr%gr@r?t_ for sale or, as the

mpleted by thedate specified therein; or

(b) due to dis¢ ancew,a@'fs.-bﬁsf@ss as a developer on account of
suspension or iréévocaﬁon;’;f%of the ré?gii@“atfﬁnggnﬁir this Act or for

any other reason, |
he shall be ‘liable

i

E | L VAT
_ niani to the ‘allottees, in case the
allottee wish&g;f% vithdraw j];';fo:nfi‘.“h_gjﬁtofécf,’-"without prejudice to
any other remeg _@qw.’ew%to Héf'um‘:the amount received by
him in respect of that apartment, plot, building, as the case
may be, with interest at such rate as may be prescribed in this

behalf including compe a;éon- inthe n;annrg[ as provided under
this Act: =1 | f Elg %!rf, ? A

ﬁ’ro%idgg that- where-din uf?étfée does not intend to
withdraw from ithe iproject, /e shall be paid, by the promoter,

interest for every month of delay, till-the ‘handing over of the
possession, at such rate as may be prescribed.”

The complainants were allotted unit no. 617, 6% floor in the project
“Ocus 24K, Sector-68” by the respondent-builder for a basic sale
consideration of Rs. 58,11,290/- and they paid a sum of Rs.
24,28,934 /- which is approx. 41% of the basic sale consideration. A
buyer’s agreement dated 20.02.2015 was executed between parties

and according to the clause 11(a) of the BBA, the due date of

Page 12 of 16
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e

possession comes to be 20.02.2020. The complainants failed to pay

amount due against the allotment unit.

15. As per 8 the terms of the builder buyer agreement the complainants
was liable to made the payment as per the payment plan and the

relevant clauses of the builder buyer agreement are reproduced under

for ready reference:

s 7yessence with respect to payment
; 'j‘» osits and amounts payable by the
it andy/or as demanded by the Company
from time to time and also to perft r;;méaﬁ'se@gve all the other obligations
of the Aﬂottee( de ~ thisA gre n ent "qu'*é‘gmpany is not under any
obligation to send-any reminders for the payments to be made by the
Allottee(s) asgfg:gtggche., )ayments, %'or the payments to be
made as pef%;“and by the C"tj,rﬂp\'any o§% '%ch‘gr obligations to be
performed b‘g tf ‘ejgﬂattee[s); dl B i

1]
s

R 15
{anj? remind ;"%5%31‘pre-cancellation letter
. A

‘o, W ! i . &
thereafter, issued * gﬁ“pg?"_llaitig' I’etgeﬁg%f ile. 18.04.2020 to the
iy | .;.l’ ¥ : -~ % 2 =
complainants. The Occ:ﬁé\ti'_qﬁ C-é’”

16. The respondent i

}f%r the project of the allotted
t from the above mentions
facts that the co : si2 ,28,934 /- against basic
sale consideratio{i% gs.l 5%,&1:2:9({#&1’ tﬁe imlt allotted to them. The

complainants have failed to adhere to the terms and conditions of the

unit was granted

builder buyer agreement. The respondent cancelled the unit of the
complainants with adequate notices. Thus, the cancellation of unit is

valid.

17. The Hon’ble Apex court of the land in cases of Maula Bux Vs. Union of
India (1973) 1 SCR 928 and Sirdar K.B Ram Chandra Raj Urs Vs.

A
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Sarah C. Urs, (2015) 4 SCC 136, and followed by the National
Consumer Dispute Redressal Commission, New Delhi in consumer case
no. 2766/2017 titled as Jayant Singhal and Anr. Vs. M/s M3M India
Ltd. decided on 26.07.2022, took a view that forfeiture of the amount
in case of breach of contract must be reasonable and if forfeiture is in
nature of penalty, then provisions of Section 74 of Contract Act, 1872

are attracted and the party so forfeiting must prove actual damages.

After cancellation of allotmenf the flat remains with the builder as
R o o A
such there is hardly any actgggl} damage. So, it was held that 10% of the

basic sale price is reasonable amount to be forfeited in the name of
7 AT FHE BRETL 2
earnest money. Keepmg in v1ew the pr1nc1ples laid down by the

Ar,x, T -«/1-4\.1

Hon’ble Apex court in the above mentloned two cases, rules with
ﬁ ?“'— it e % e :&

regard to forfeiture of earnest money were framed and known as
i | B B B I B%@]

Haryana Real Estate gegulatow Authorlty Gurugram (Forfeiture of
A I

earnest money by the builder) Regulauons, 2018 which provides as
W 5

under-

there was no’law| for the same but now, in ?{W“ﬂf the above facts
and taking into’considération-the’judg Wof Hon'ble National
Consumer Disputes Redressal Commission and the Hon'ble Supreme
Court of India, the authority is of the view that the forfeiture
amount of the earnest money shall not exceed more than 10% of
the consideration amount of the real estate i.e. apartment /plot
/building as the case may be in all cases where the cancellation of
the flat/unit/plot is made by the builder in a unilateral manner or
the buyer intends to withdraw from the project and any agreement
containing any clause contrary to the aforesaid regulations shall be
void and not binding on the buyer.
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18.

F.IL

19,

20.

GURUGRAM Complaint No. 493 of 2021

Keeping in view, the aforesaid legal provision, the

respondent/promotor directed to refund the paid-up amount after
deducting 10% of the basic sale consideration and shall return the
amount along with interest at the rate of 10.70% (the State Bank of
India highest marginal cost of lending rate (MCLR) applicable as on
date +2%) as prescribed under rule 15 of the Haryana Real Estate
(Regulation and Development) Rules, 2017, from the date of
cancellation i.e., 18.04.202 0@ igl;ual date of refund of the amount
within the timelines provi ¢ 16 of the Haryana Rules 2017
ibid. % [AYRR!
Litigation expen_@ | g%i “‘;%%:ti‘(f;i‘férxmental agony
§ & R\, W )
The complainan;f;lggi" the gfbi‘eﬂs{g}ﬁiﬁ;»heaa‘_ éé'rq seeking relief w.r.t
compensation. H?;@IF Supre:iné};Co#rt of India, in case titled as M/s
Newtech Promot‘efg'j.&{:ﬁ 1i{)egelopetfs Pvt}L!:f! V/s State of UP &Ors.
of 2@2&@&%@@ 11.11.2021), has held

m(compénsation under sections 12,

-\."Z.

(Civil appeal nos. 6 9

by the acljudicatigg”ofgcgg l};ayi?g“ﬂu§"’f§ga{'c!'{qu-§the factors mentioned
in section 72. The%é’ér%f the éﬁﬁ'l“iﬂ"é'i'rfaﬁt?s are advised to approach the

adjudicating officer for seeking the relief of compensation.

Directions of the authority

Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of
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obligations cast upon the promoter as per the function entrusted to
the authority under section 34(f):

i.  The respondent is directed to refund the paid-up amount of Rs.
24,28,934 /- after deducting 10% of the basic sale consideration

of Rs. 58,11,290/-with interest at the prescribed rate i.e,, 10.70%

p.a. on such balance amount , from the date of cancellation i.e.,

21,

22.
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