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BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM

Complaint no. r57O of2o22

Date of filing co4qplgtnq- 07.04.2022

Reserved on: L8.07.2023

Date of Pronqqlsellen!- L6.08.2023

1. Tlre present complaintl has been filed by the complainants/allottees

ufrder Section 31 of thelReal Estate (Regulation and Development) Act'

Zpt6 [in short, the ec{ read with rule 29 of the Haryana Real Estate

(N.egulation and Oevellnment) Rule s, 20L7 (in short, the Rules) for

l*

Complaint No' 1570 of 2022

Complainants

1. Anurag Mittal
2. Neha Narain
Both R/O: House No. 2lL, 2n

Vihar, Sector-70A, Gurugrat

Respondents

3. Housing
Ltd.

Residence:
Reclamation, Mum

Shri Ashok Sangwan '#t L:'t" '''rn'

Complainants

Respondents
Shri Bhrigu Dhami [Advqcate)
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violation of section rr0+)ta) of the Act wherein it is inter alia

prescribed that the promoter shall be responsible for all obligations'

responsibilities and functions under the provision of the Act or the

rules and regulations made there under or to the allottees as per the

agreement for sale executed inter se'

A. Unit and proiect related details

2. The particulars of the proiects,.&hs details of sale consideration' the
'^* ,f'-*.:;..u, : .

amount Paid bY the comPl of proPosed handing over the

possession and delaY Perio
t'Fr

ve been detailed in the following

tabular form:

DetaiilsParticulars , ,;5 r,i:
i ll,i li

$,.pctor-70-AName of the P

l _--jJ- . -,ii.
,Residential comPlexNature of the P

:. t'

dited 07.03.2011 valid uPto
DTCP license no'

validity status

Unit no.

Unit area adm
fflE,r*6'" 1 tt'u *x '
L2.11.20L3

(Page 59 of the rePlY)
Allotment letter

06.L2.20t3

(Page 69 of the rePlY)
Date of execution of

agreement to sell

t-+ of noor BuYer's agreement

7.4 "Commitment Period" shall metn'

Subiect to Force L4aieure Circ

Possession clause

PageZ of25
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alt its Obligations, formalities and/or
prescribed/requested bY
'Seiler/Confirming Party, under this

Agreement and not being in default

Ulnaer ony Part of this Agreement'

Including but not limited to the timely

Paymeni of atl instalments of the sale

consideration as per the payment plan

irtr*rrti"n of Statutory authorities and

Purchaser[s) Having timely complied with

\nN the Seller/Confirming Party shall

Affeii the possessfon of the llnit to the

ei?ihwirPl within at Period of 36

tional period of 180 daYs after the
.:, -^----:r+^l -^-i^rl fnr'anpi*;l }r tfle;l:no-mitted period for

U"qli-i;E;n offi'oipotttttion of tht unit

the date of execution of

riod" refers to the:'lt'' t+-.

I ,zi'.+
i: 1-:+ft,: ir: ""1u #'

i::::4r L

,,]-,"k ,K-$
*':.-

Tripartite

the date of floors

i.e. 06.12.2013 Plus

Grace period is allowed

Due date of Possessl

h
in

ffi1 ffi

ffi='ffi.

'i, ''*1 i

Rs. 1,22,59,463/'

[As per payment schedule page 61 of the

reply)

Basic sale conside

Rs. 56,16,7301'

[As stated bY the comPlainants)
Amount Paid bY

complainants

Occupation certi

/Completion certifi
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B. Facts of the complaint:

3. The complainants have made the following submissions in the

complaint:

1. That the complainrants herein are law abiding citizens who have

invested their tral.d-9ffi,,,S:nty to book a residential

flat/apartment in the t to be develoPed bY the

respondent no. t und nd style "Pedestal @70A"

located at ;Hf;rvana (hereinafter referred
.s:: 1 .r

as "p :d to,,be handed over bY the
...,:.:,r

ffii,. a prolonged delaY of
c* ,s*

a gr e e m e * rg {$' 
: :Tf :, Ffl 

y r*. :rtff.,p**,o 
e n t B u il d e r' H e n c e'

the present'-eo*eiair\t" t!"Ueinf iirdfui*ea seeking inter-alia,

refund/return of the total sale consideration amount received by

Respondent No. f. in respect of the subject allotment alongwith

prescribed interesu refund of all outstanding Pre-EMI instalments

of the loan availed by the complainants alongwith penal interest

imposed thereon by Respondent No. 2 on account of the long

delay in making ppyment and/or non-payment of these Pre EMI

k
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amounts by the Refpondent Builder; and a direction to the

Respondent No. 1 to make timely payments of all future Pre-EMI

Instalments along lAlith interest [if any in case of delayed

payments) alongwifh compensation for violation of various

provisions of the RqR.l{ Act, including but not limited to section

L2, !8 & 19 of the 'ft in addition to the provisions of the various

agreements entered linto between the parties/ agreement for sale'

2. That the subiect P e to the knowledge of the

complainants bY th marketing gimmick of the

re sp o ndents. Th e .q*f fi-ffiiq{tffief :,qiven 
rep re s entati o n s of th e

retiCapgf*+"r*gge,,, timely delivery of their

projects. The comffhina"tt Uein$ simfie people were caught into
L ' ;'' i'i);' 'i i '' :":: 

tr. '

the trap 
"rfllBlliuved lrh.:- 

r.espoldents on the reprtt::t"::tthe trap and=$elieved the responderitdl-,,1
k ,,,,,u * - ;; ' .r :r" i :r.. =',"'iii

made by thffifig\-were iub$eci Pfi
#: +.* s 'n n * 'ieouently 

"proved to be false' The

',.,,,.)*.; ',1 ,,'r ' 
i; , ;: -- - 

fd adVeftisementSComplaint's being atttacted Uy tle{a,tl clairns an

* a*' 'E' *1 {t u: i'... ''; 'r&' ' 'I

released by tirg, T[aig*,-{,,**-tol.1'] b6oked a unit with the

-- - ai. :r lf: 
ii lL ,L i . t : :.,. :;.::

',,, ,,.:*,; ,'i "" l, ii - .r i,.

C o mpl aint' s brihf',.httf actbd'by tuh'

3.

='- |' ' "" iqw' 
fi*i#t.ferred to as "Builder"J in

Respondent no. t-btriiatit {heTdi:,r

its project namq.4l as,"P i' (hereinafter referred to as

the "said p pllcation for Provisional

auotmen, ffi1ffffifffiffi&&y=an 
amount of Rs'

12,00,000/- for a Flnished Unit'

subsequently the Builder issued the Allotment letter dated

LZ.IL.ZOL3 in fafrour of the complainants vide which the

complainant,s *"r{. allotted unit no. D - 43 - TF f3-bedroom flat

with servant quarferl under the subvention payment plan in the

said proiect.

That as the unit was booked under the subvention plan the
4.

Page 5 of25
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complainants were oonstrained to approach the financiers which

were already assodiated with the Builder and had a prior

agreement/ understflnding with them'

5. That being constrained by the said dominating position exercised

by the Developer thp Complainant's were asked to approach the

Respondent No. 2, ite. HDFC Ltd. ( hereinafter referred to as the

,.Financier,,).Thus,theComplainantsavailedaloanofRs.

1,00,18,288/- from the The Home loan agreement was

executed between the and the ResPondent no' 2 on

thS said sub-vention scheme the

=,[gtter dated 13.11.2013 in

rl: ' rl.:

The poss"t$oilfi the",.-9u1it *1t 
1o 

o*, l"loed 
over within-the

rrrv rvvY---.9 -- * 
qn ,; .. ;,,^,i *r"" & ,.r -'t '+ ,r

commitm.ri iiQ#iod- (36 in"ntr'i rrom th3"o."t of execution of the

Agreemer,) 
tr$"4i+.+.{, r'iltnt1, t'""il. e provist:n ot' 

-:ti::1"'u 
Uf&hi"pbssetsion' tt is pertinent

period of 180 haYS for g-rakiitg 
'* -* ':

to note that the ,iiu ieiiod of"tqp.days is only to cover for events

and would bgagpHq*pf ry#"#th%O$ ha*been applied for within

the time rrrffio$Lrntfr-,mi$*#fr S&u*Seven as on date no oc

has been rye{1e1 
qfl 

,lli".pl"j:e*..y.*l io"' : rong and

excruciating a.ilfif rrouna A y"rii from tlie date of execution of

the Agreement'

T.Thatcorrespondirrrgtothemalafideconductonpartofboththe

Respondents,thecomplainantshavealwayshadabonafide

conduct.Theyhavealwaysmadepaymentsinatimelymanner.

TheComplaintshavetilldatemadeatotalpaymentamounttoRs.

55,gg,730.50/-plusTDSdepositedforanamountofRs.tT,000l-,

Page 6 ofZS
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against the total sale consideration of Rs. 1,38,18,0601- from

which Rs. 22,60 ,313.50l- has been paid by the Complainants from

their own pocket and Rs. 33,39,417 l- has been paid by the

Financier. It is impefative to note that till date the possession of

the flat has not been delivered despite receipt of a considerable

amount of the total sale consideration'

B. That the Respondent No. t has also not been making timely

payments of the Pre-EMI:, despite receiving numerous

Complainants which is inreminders and

contravention of partite Agreement, therebY a

ffiqpcificallY 
Sub Clause 3 of

s. rt is submitrp*rlrGfF+ ffiffipres{$qfgreement, 
the parties

herein .n...8fl.ifii;-thJ;dffi*"nt in.f6rm of the 'Terms and

condition' as meritioned in the Agreement in respect of the

mentioned unit. Tlie Complainants were not allowed to make any

changes to the ter{ns which were completely one sided, arbitrary

and unilateral in nfture. The terms were drafted in such a manner

that only the inter]est of the Respondent No. 1 was taken care off

and that too wit[rout the consent of the Complainants' This

requ

Complaint No. 1570 of 2022

r ::': lli'. (r., : r. i

#*S a }.s$illt; the ComPlainants are
gro s s vi o I ati on.,pl;P+

Section tB of"the t
f'5 :rL

rt

being rePeatedlY c

which date th

the ComPlainants. atulrlrrr!Lvs

have paid a tgtq! amrgur

been ..i*uuFf"E u$"[fl.

un$ o$ \g. 5,[8;$661e which has till date not

h.,fl8up&nh.,i, No, r inuitaerl'

PageT of25
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Agreement was clearly not in accordance with Model Form of

Agreement as provided under the RERA Act. The complainants'

who had already made the substantial payments for the unit were

not in a position to argue with the Respondent No' 1 and could

not risk losing the entire amount'

10. That the Complainarlts had repeatedly requested the Respondent

No.ltohandoverpossessionoftheflatandpaythePre.EMl

Instalments till Possessi.o, l ed over to the ComPlainants as

r .i 1;itl

per the terms of the No,-,} ill Possession Scheme entered

into by the ResPo t after waiting for such an

indefinite long have lost all hoPe and

trust in the

the prayer

11. It is also i

commun

project and al

which could lead

rather, it

completion of the Project,

el[-berate negligence and

rnt to n
l,t ,,! i L

'n, i

.the

mismana ent No. 1.

Tt[e complainants have jouStrt following relief(s):

i. Direct the respondlents to refund the entire paid-up amount along
'l

with interest at thtprescribed rate'

ii. Direct the responl.rt to pay compensation and litigation costs'

Reply bY resPondents:

I ti 
.,t' '; l',r r ,

i. ,r t' .i,," ii i iL 
,

l r .i; 1. I rl:

4.

a'fseek"iefdlrh of all amounts as per

, i.:
I l':::

' !.,, :. .r, r.: '

ihat the ResPondent No. t has never
,F:

"l r- ;' 'Y s+ d -

,;frfl ai!1Y,ry;rl'e comPletion or the

,. :L",ii**Klp ffi ma1 eure circumstances

D.

Page B of25
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5. The respondents by way lf written reply made following submissions:

I. That the complaina$ts have alleged to having placed reliance on

the alleged various rppresentations made by the respondent no' 1

for booking a unit iln question, whereas the complainants have

ached the rfspondent on their own volition, after

conducting due difi{ence of the relevant real estate geographical

market and after aslertaining the financial viability of the same'

II. In this regard, it is siubmitted that the complainants are investors

and have booked tlrle unit in question to yield gainful returns by

selling the same in (he open market, however, due to the ongoing

slump in the real eftate market, the complainants have filed the

presentpurportedcomplainttowriggleoutoftheagreement

r they are lav{fully not entitled under the said agreement.

l
The complainants f,ru" wrongly stated in the complaint under

reply that vide cflause G (1) of the Application Form, the

lssion of the {nit was to be handed over within a period of

36 months from 
{nu "*u.ution 

of Agreement. As a matter of

record, vide said (lause, subject to force majeure circumstances

not being in dffault under any part thereof including but not

timely payment of ttre instalments of the cost of property' the

Respondent propoped to offer possession of the unit in question

withinaperiodof36monthsfromtheexecutionofthe
Agreement along l"i,h additional grace period of 180 days after

expiry of the said $ommitment 
period'

III. That the complafnants have approached this authority with

unclean hands $y distorting/concealing/misrepresenting the

Page 9 of25

)v



wffi
{s{c wi

HARERA
GUllUGRAM

Complaint No. 1570 of 2022

N.

relevant facts pertflining to the case at hand. It is further

submitted that the sole intention of the Complainants is to

unjustly enrich thenfselves at the expense of the Respondent by

filing this frivolous Qomplaint which is nothing but gross abuse of

the due process of lflw. It is further submitted that in light of the

law laid down by t\e hon'ble apex court, the present complaint

warrants dismissal Without any further adjudication.

It is further submi{ted that the detailed reliefs claimed by the

Complainants go bef,ond the iurisdiction of this Authority under

the Real Estate (Rpgulation and Development) Act, 2016 and

therefore the prespnt Complaint is not maintainable qua the

reliefs claimed by tfre Complainants. It is further submitted that'

the above submisfion implies that while entering into the

Agreement, the Coilpplainants had the knowledge that there may

arise a situation wtfereby the possession could not be granted to

the Complainants aF per the commitment period and in order to

protect and/or saffguard the interest of the Complainants, the

Respondent have frovided reasonable remedy under clause-6,

and, the complainNnts having accepted to the same in totality,

cannot claim any{hing beyond what has been reduced to in

writing between t[e parties. In this regard, reference may be

made to Section-7 4 of the Indian Contracts Act, t87?', which

clearly spells out tlie law regarding sanctity and binding nature of

the ascertained Fmount of compensation provided in the

Agreement and fufther specifies that any party is not entitled to

anything beyond tfre same. Therefore, the complainants, if at all,

are only entitle{ to compensation under Clause-6 of the

Page 10 of25
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Agreement. It is fuXther submitted that having agreed to the

above, at the stage pf entering into the Agreement, and raising

vague allegations anfl seeking baseless reliefs beyond the ambit of

the Agreement, the Qomplainants are blowing hot and cold at the

same time which is not permissible under law as the same is in

violation of the 'Doctrine of Aprobate & Reprobate"' [n

this regard, the Respondent reserves its right to refer to and rely

upon decisions of the Hon'ble Supreme Court at the time of

arguments, if requirfed. Therefore, in light of the settled law, the

reliefs sought by the Complainants in the Complaint under reply

cannot be granted by this Authority'

V. The agreements thflt were executed prior to the registration of

the project under Rpra shall be binding on the parties and cannot

be re-opened. In tefms of the Rules, the Government prescribed

the agreement for $ale and specified the same in Annexure A of

the Rule 8(1) of the Rules. Rule B(2) provides that any documents

such as allotment [etter or any other document executed post

registration of the proiect with the RERA between the promoter

and the allottee, which are contrary to the form of the agreement

for sale, Act or Rul[s, the contents of the form of the agreement

for sale, Act or Rul$s shall prevail. It is very important to note that

the Rule I deals with documents executed by and between

alldttee after registration of the proiect by the

Promoter, howevQr with respect to the documents including

agreement for salef flat buyers agreement/plot buyers agreement

executed prior to $e registration of the proiect which falls within

rf "pngoing Projects" explained herein below and

Page 11 of25
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u.

where the promoter has already collected an amount in excess of

L0 percent of the totfl price Rule B is not applicable.

The complainant hirhself is a defaulter/offender under section 19

(6) and tg (7) of The Real Estate (Regulation and Development)

Act, 2Ot6 and nqt in compliance of these sections' The

Complainant cannot seek any relief under the provision of The

Real Estate (Regul{tion and Development) Act, 20L6 or rules

frame thereunder. The Last and Final Opportunity letter has been

sent in the ground Qf non-payment of outstanding amount to the

Respondent no. 1. The complainants intentionally waived and

relinquished their rlights in lieu of the allotment of the unit and

hence, the Unit wals considered terminated. Accordingly, in the

event that you fail !o strictly adhere to the complete terms of this

final demand noflcq and the agreements, such action on your part

shall amount to a vpluntary, conscious and intentional waiver and

relinquishment by you of all your rights and privileges under the

terms of the agree[nents and this letter shall, in exercise of our

rightsunderthetermsoftheagreements,betreatedaS
termination/canceflation of allotment of the aforesaid unit and

you shall cease to have any right or interest whatsoever in the

said unit or undep the Agreements and shall also be liable to

forfeiture of earnpst money deposit, accumulated interest and

brokerage paid [if any). Further, we shall deal with the said unit

in any manner as we may deem fit. That vide this letter' the last

opportunitywas$rantedtotheComplainants.Itispertinentto

noteatthisinsta|rcethatpriortotheSame,4reminderswere

already given in 2018 - reminders dated 07 March Z0L8' 09 April

Page1.2 ofZS
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20L8,04 fuly 20!8,{nd 23 Aug 2018. However, despite the same,

the Complainants 
fontinued 

to stay in default and hence'

intentionally waivedland relinquished their rights under the Unit'
L

It is evident from tfre spirit of the letter that such intentional

vould amou]nt to termination of the Unit. Consequently,

the account with f,espondent no. 2 was settled' In such a

circumstance, the arfswering respondents, who have ensured the

due compliance of their obligations are within their rights to

deduct the ""rn.r[ 
money along with interest on delayed

ts, brokerale, if any, and any other non-refundable

amounts

ul. The complainants are in breach of the agreement for non-

invocation of arbit.[tion. The parties had agreed under the Floor

Buyer's Agreementlto attempt at amicably settling the matter and

if the matter is npt settled amicably, to refer the matter for

arbitration. Clause lro of the Agreement is reproduced below for

readY reference-
uching upon or

t or its
rrr rEraLrvrrdLv sre fvr'* -- tY-": 

ti6n and validity thereof
termination, inctulding the interpreta . -r ^,,
and the respective- ri[nts and otligations of the parties shall

il"';;;iJffi;.bly [v 
'qq1r.{ii.cyssion' 

failing which the

,rr"" rt 
"fi-Ud 

}ulrla tnrotigtr" Arbitration.'' The Arbitration

;;;;;i;ss shall be govJrned bv the Arbitration &

Conciliation Act, 1996, or any statutory amendments'

modificationsorre-enactmentthereofforthetimebeingin
force. A Sole Arbitrator, who shall be nominated by the

Seller/Confirming Party's Managing Director' shall hold the

arbitration pr:oceedinis at New Delhi' The arbitration

;;;;;;;i;g, ir,ru u" t Jra in English language and decision of

theSoleArbitratorincludingbutnotlimitedtocostsofthe
froceedings/award shall be final and binding on the Parties'

it. pu..f,rser(s) hereby confirms that he shall have no

objection to such aPPointment'
\

Page 13 of25
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VIII. Admittedly, the Complainants have raised dispute but did not take

any steps to invoke arbitration. Hence, is in breach of the

agreement between the parties. The allegations made requires

proper adiudication hy tendering evidence, cross examination etc.

and therefore cannot be adjudicated in summary proceedings'

Copies of all the relevant documents have been filed and placed on

record. Their authenticity is not in dispute. Hence, the complaint can

be decided on the basis of t$ffi,HndisPuted documents and written

submissions made bY the
i, ll

fiit who reiterated their earlier

version as set uP in thel

E. lurisdiction of the

T . The plea of respond:+,
as well as subject

matter j urisdictiorir,lQ' @dic.4te -ql

serves
tt

.rnr: iiii

idicate

S that
l'

e the it eiUmptaint for the reasons

given below.

E.I Territorial iurisd

Ir
-l

| .,:: i: '.: l, .tl.| .,a:t i:" ''t: u

''j''::liri I Xi.:,,.litil L ,r. L

i r.n

l:'=21; ;:lll L ,r.L : l

Re gulato ry Auth o {ry; E.ifleufu* #,1 **"+qti&f bu'u g"m D i strict ro r
\q**dfl -h*/ r fu*

all purpose with offices Situated in'Gurugram' In the present case' the

project in question is si[uated within the planning area of Gurugram

district. Therefore, this authority has complete territorial jurisdiction to

deal with the present corlnplaint'

E.II Subiect matter iurisdfction

,v

PageL4 of25
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g. Section 1l(a)(a) of the A+t,2OL6 provides that the promoter shall be

responsible to the allottep as per agreement for sale. Section 11[a)(a)

is rEproduced as hereundler:

Sectlon 11(4)(a)

Be responsible for alt obligaltions, responsibilities and functions under the

provisions of this Act or the rltles and regulations made thereunder or to the

allottees as per the agreemen! 7or sale, or to the ossociation of allottees, as the

case may bi, titl the ionveyanle of atl the apartrnents, plots or buildings, as the

case may be, to the allottees, or mon areqs to the association of
allottees or the comPetent au

Section 34-Functions of the

34(fl of the Act provides obligations cast uPon the

promoters, the allottees this Act and the rules

and regulations made

10.

So, in view of the i.ouiiiO6 oi iiiu 4_gt quotud above, the authority has
.'*,il? ' .,'}il - t i

conrplete jurisdiction to decide .-thg.. complaint regarding non-

cornpliance of obligitionS bY !lr. p.o,Tnop,9r.l!flYr*ng aside compensation
fu 

'* d l, ,, [x l; ,i +d' F

which is to ue detia.a uy the adju-dicgting officer if pursued by the

_ %* ,1 q-**if *r -[*,* En' ,'

complainants at a later sl,3ge t"' ;"'li,l"*, ,{;1'
q".the. " -"; ,

Further, the authgriry t#T* f,;i.lflin prqceeding with the complaint

and to grant , .eli.?l "1.*f.ftd,i#b" 
prisehepatter in view of the

judgement passed 3y fry, Io:'P|."#.f $q:-t 
i4 Newtech Promoters

and Developers prriitl ti?nrtfed vi sn; ;i fr.f. and ors. 2020-2027

(1) RCR (c) 357 andretterated in case of M/s Sana Realtors Private

Limited & other vs union of India & others sLP (Civil) No. 73005 of

2020 decided on 72.05.2022wherein it has been laid down as under:

"86. From the scheme of the Act of which a detailed reference has been made and

taking note of power of adiudication delineated with the regulatory authority and

adjuiicating oytrrrr, whai finally culls out is that although the Act indicates the

diitinct expressions tike'refundi'interest','penalty' ond'compensation', a conioint

Page 15 of25
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reading of Sections 18 and 79 cteorty manifests thatwhen it comes to refund of the

arnount, and interest on the refund amoun| or directing payment of interest for
delayed delivery of possession, or penalty and interest thereon, it is the regulatory

authority which has the power to examine and determine the outcome of a
complaint. At the same time, when it comes to a question of seeking the relief of
adjudging compensation and interest thereon under Sections 72, 74, 78 and 79,

the adjudicating officer exclusively has the power to determine, keeping in view

the collective reading of Section 77 read with Section 72 of the Act. if the

adjudication under Sections 72, 74, 78 and 79 other than compensotion as

envisaged, if extended to the adjudicating fficer os prayed that, in our view, moy

intend to expand the ambit and scope of the powers and functions of the

adjudicating officer under Section 71 and that would be against the mandate of
the ACt 2076,r, 

,,1+,;;,,,.,;i,,;,1,)rilr{ }:.i ,.,.

Hence, in view of the authoritative pronouncement of the Hon'ble
r) irl I *$i.{:, r, 

j,$$f$1

Supreme Court in the casg! me,p!i9q99 above, the authority has the
Fr. {l . i B

jurisdiction to entertain g comp|31*,,,1",-"t:".F,.l..g,lefund of the amount and

interest on the refun-d ,irnourtrj,i...',:.;r. ' 'i 
= 

,

F.I Obiection

apartment

proiect.

11. The respondent submitted tha ffiplaints are neither maintainable

as the apartment

buyer's agreemept w$asi gxgfulgd bgryeuel flhg: 
parties prior to the

enactment or ur&=ads *,taq,tr J b,AirfrftiiiiL said Act cannot be

applied retrosPectivelY.

LZ. The authority is of the view that the provisions of the Act are quasi

retroactive to some extent in operation and would be applicable to the

agreements for sale entered into even prior to coming into operation

of the Act where the transaction are still in the process of completion.

The Act nowhere provides, nor can be so construed, that all previous

F.

of

Page 16 of25
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agreements would be re-written after coming into force of the Act.

Therefore, the provision$ of the Act, rules and agreement have to be

read and interpreted hafmoniously. However, if the Act has provided

for dealing with certain specific provisions/situation in a

specific/particular manner, then that situation will be dealt with in

accordance with the Act and the rules after the date of coming into

force of the Act and the rules. Numerous provisions of the Act save the

provisions of the agreementg;ffir9between the buyers and sellers'

The said contention has bi:$ffi1ft$' el{ in the landmark judgment of

Neelkamal Realtors Suburtififi* [l Lfi' Vs' IlU and others' (w'P

Z7S7 of Z07Zl decidetffirbOrt*,;e.qp, $ndwtljch provides as under:

"77g. Ilnder rh6ur ns'9ffia;alA[.iig, thqnr'dl,ttiy,in handing over the

be iounted
'te mentioned in the

s a I e e 11 
tqy,e,( ihid;2 by, tn e Pur om o t e r a n d. th e'"1 l: :t: :

wiii i, iiire1istration'u/fre, nin* undblthe. provisions of RERA,,

";'; ,;;,,#;&:fu sin/r, ctaciiirytlio r)viie,;;*g- (ote of comptetion of
proi ect afi$ $eClire;' thelParye u ',. The REP#, does not
', oi i i ̂

 
p t it1 rffi i tfh s $1, d,:A r iist dldriilfu=. tirt e 7t a t p u r c h a s e r a n d

the
122. We have a

lii i" , ''
.ttitl ? ! tw

.sbbnU"'sffited provisions of the RERA
'. :11

Afe n,t fetfOSpeCtive'In,,ngtrYf$Jiley mQy LU sulltv Y^LYttL uY t'uvt"a

a retroactive or qugsi retrrqitctive effect but then on that ground the

validitv of ti*t'p7'qyisioni of'RERA cannot' be challenged' The

Parliameit 'is 'cbmpetent enough to legislate law having

retrospective or retroactive effeqL A law can be even framed to

affect'subsisting / existing contrsct\al righ* between the parties in

ii, torgq pub-lic'intereit. We do not haie any doubt in our mind

tnat the REI,{. has been framed in the larger public interest after a

thorough stud.y and diicussion made at the highest level by the

Standiig Comtmittee and Select Committee, which submitted its

'f*e! 
may to some extent be having

detailed rePorts.'l

13. Also, in appeal no. 173 Of }OLg titled as Magic Eye Developer htL Ltd'

Vs. Ishwer Singh Dahiya, in order dated L7.L2'20L9 the Haryana Real

Estate Appellate Tribunal has observed-

L
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h,3nd 
except for the Provisions

itself. Further, it is noted that

een executed in the manner that

lr'i'

in breach of agreement for

"34. Thus, keeping in view our aforesaid discussion, we are of the

considered opinion that the provisions of the Act are quasi

retroactive to some extent in operation and will be applicable to the

ogreeme,nts f.or sqle entered into eve.n prior to coming into

iperation of the Agtwhere the transaction are still in the process of
co\pletion. Hence in cose of delay in the offer/delivery of
possession aS per the terms and conditions of the agreement for
sale the allottee shall be entitled to the interest/delayed possession

charges on the reasonable rate of interest as provided in Rule 15 of
the rules and one sided, unfair and unreasonable rate of
compensation ntentioned in the agreement for sale is liable to be

ignored."

t4.

the builder-buyer agree"f.9

there is no scope left to th,
,Br,i

contained therein: lherefor

and are not unre*o*3b1f,,,P. ,gr3,rb,, 
ntJnJratxte' Hence' in the light of

above-mentioned?.errJ;& iilh.in,.niiA, rof+the respondent w.r't'

F.II. Obiection regarding complainant is

non-invocation of arbitration clause

15. The respondents submitted that the complaints are not maintainable

for the reason that the qgreement contains an arbitration clause which

refers to the dispute fesolution mechanism to be adopted by the

Page 18 of25
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parties in the event of any dispute and the same is reproduced below

for the ready reference:

,76 DISPUTE RESOLUTION :

A or any disputes arising from or out of or touching upon or in relation to the

terms or formation of this Agreement or its termination, including the

interpretation and validlty thereof and the respective rights and colgations of
the Partes shatt be settled amicably by mutual discussion, falling which the

some shall be through arbitration The arbitration proceedings shall be

governed by the ArbitTation & Conciliation Act, 1000 or any statutory
amendments, modificati1ns or re-enactment thereof for the time being in force'
A SoIe who shall be naminated by the Seller/Conftrming Party's Managing

Director, shall hold the oration proceedings at New Delhi. The arbitration
proceedings shall be held in English language and decision of the Sole

Arbitrator including but not timited to costs of the proceedings/award shall be

finat and binding on the Parties. The Purchoser(s) hereby confirms that he

catena of judgments of the Hon'ble Supreme Court, particularly

in National Seeds Corpofation Limited v. M. Madhusudhan Reddy &

Anr. (2012) 2 SCC 506, wherein it has been held that the remedies

provided under the Consumer Protection Act are in addition to and not

in derogation of the other laws in force, consequently the authority

the intention to render +fttr-ffip s non-arbitrable seems to be

crear. Also, sectioffit3fo^eerffi#effisions orthis Act sharr

Page 19 of25
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would not be bound to refer parties to arbitration even if the agreement

between the parties had ail arbitration clause.

17. Further, in Aftab Singh fund ors. v. Emaar MGF Land Ltd and ors.,

Consumer case no. 707 df 2015 decided on 73.07.2077, the National

Consumer Disputes Redressal Commission, New Delhi (NCDRC) has

held that the arbitration cliause in agreements between the complainant

and builder could not circgmscribe the jurisdiction of a consumer. The

rel evant p aras are rep ro O u.11;quP*fiI?y,,6fu,

"49. Support to the above view is also lent by Section 79 of the recently

enacted Real Estote (Regutation and Development) Act, 2016 (for short
,,the Real Estate Act"). sqction 79 of the said Act reads as follows:-

"79. Bar of jurisdistion - No civil court shall have iurisdiction
to entertain any sltit or proceeding in respect of any matter
which the Authority or the adiudicating fficer or the

Appellate Tribunql is empowered by or under this Act to
determine and no iniunction shall be granted by any court or

other authority in respect of any action taken or to be token

in pursuance of any power conferred by or under this Act."

It can thus, be seen ihat,the said provision expressly ousfs the iurisdiction
of the Civil Court in fespect of any matter which the Real Estate

iegutatory Authority, egtablished under Sub-section (1) of Section 20 or

th; Adjudicating 1fficer; appointed under Sub-section (1) of Section 77 or

the ReaI fstati l,fpetldni Tribunal established under Section 43 of the

Real Estate Act, is empopvered to determine. Hence, in view of the binding

dictum of the Hon'ble Supreme Court in A. Ayyaswamy (supra), the

matters/disputes, which the Authorities under the Real Estate Act are

empowered' to decide, are non-arbitrable, notuvithstanding an

Arbitration Agreement betuteen the parties to such matters, which, to a

large extent hre;imi!3y ,,to ttj,9- dis,p,.-4te,s fallinq for resolution under the

Consumer AcL

'iA. 
Conrrquently, we urlhesitatingly reject the arguments on behalf of the

Builder and hold that qn Arbitration Clause in the afore'stated kind of

Agreements between the Complainants and the Builder cannot

circumscribe the jurisdiction of a Consumer Fora, notuvithstanding the

amendmentsmadetospctionSoftheArbitrationAct.,,

18. While considering the iSsue of maintainability of a complaint before a

consumer forum/comrnission in the fact of an existing arbitration

clause in the builder bqyer agreement, the Hon'ble Supreme Court in

Page20 of25
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case titled as M/s Emaar MGF Land Ltd. v. Aftab Singh in revision
petition no. 2629-30/201s incivil appeal no. z3sl}-23s13 of
2017 decided on 10.12 .2018 has upheld the aforesaid judgemenr of

NCDRC and as provided in Article L4L of the Constitution of India, the

law declared by the Supreme Court shall be binding on all courts

within the territory of India and accordingly, the authority is bound by

the aforesaid view. The relevant para of the judgement passed by the

S up reme c ourt i s rep ro du.gq p,F*.HH,*i;;r,

"25. This Court in the series of judgments as noticed above considered the
provisions of Consumer Protection Act, 7986 as well as Arbitration Act
1996 and laid down that complaint under Consumer Protection Act being
a special remedy, deSpite there being an arbitration agreement the
proceedings before Consumer Forum have to go on and no error
committed by Consumer Forum on rejecting the application. There is
reason for not interjeating proceedings under Consumer Protection Act
on the strength an orbitration agreement by Act, 1996. The remedy
under Consumer Protection Act is a remedy provided to a consumer when
there is a defect in any goods or services. The complaint means any
allegation in writing made by o complainant has also been explained in
Section 2(c) of the Act The remedy under the Consumer Protection Act is
confined to complaint by consumer as defined under the Act for defect or
deficiencies caused by a service provider, the cheap and a quick remedy
has been provided to tlne -9ffi1ume1 wh!9!ys the obiect and purpose of the
Act as noticed above." *"3 '-' a-'+'si-*'

::::= rii ni ., i

tg. Therefore, in vi& 6r*rip- dbE etilrageF.nii

$ au[!oflp4', [s pf thg, "i:* that complainants are

k a iFepiil re,tiUAy arrifiUle in a beneficial Act

and considering the

provisions of the

well within right

such as the Consumer Protection Act and RERA Act,20L6 instead of

going in for an arbitration. Hence, we have no hesitation in holding

that this authority hap the requisite jurisdiction to entertain the

complaint and that the dispute does not require to be referred to

arbitration necessarily. In the light of the above-mentioned reasons,
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the authority is of the view that the objection of the respondent stands

rejected.

G. Entitlement of the confplainants for refund:

G.I Direct the responde[rts to refund the entire paid-up amount

along with interest at the prescribed rate.

20. In the instant case, the BBA for the subject unit was executed on

06.12.201-3. According to th the due date of possession

comes out to be 06.06.20

the tower where complain

the occupation certificate for

b,q.titled for full refund.

Ireo Grace

appeal no. 5785 of

cannot be mode to walt indefinitely for possession of the apartments
allotted to them, nor can they be bound to take the apartments in
Phose 1 of the project..,...."

Further in the judgement of the Hon'ble Supreme Court of India in the

cases of Newtech Promoters and Developers Private Limited Vs

State of U.P. and Ors. (supra) reiterated in case of M/s Sana

tedHot received. Keeping in

2L.

22.

i
't

view the fact, and hencq the co,ftpl

ceftifiibdte,
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Realtors Private Limited & other Vs Union of India & others SLP

(Civil) No. 13005 of 2020 decided on 12.05.2022. it was observed

25. The unqualifted right of the allottee to seek refund referred Under Section
18(1)(a) and Section Dft) of the Act is not dependent on any contingencies
or stipulotions thereof. It appeors that the legislature has consciously
provided this right of refund on demand es en unconditional absolute right to
the allottee, if the promoter fails to give possession of the apartmenl plot or
building within the time stipulated under the terms of the agreement
regardless of unforeseen events or stay orders of the Court/Tribunal, which is
in either way not attributable to the allottee/home buyer, the promoter is

tnanner provided under the A that if the allottee does not
wish to withdraw from the be entitled for interest for the

lteriod of delay till hand,ing o l,'ui,lfi,nr ate p re scr ib e d

wishes to withd.s*.jto1_,n& 
*toiect, 

wi|lout prejudice to any other

remedy available, to rgtufn the arftp*nt ibceived by him in respect of

the unit with inter'est it SuUlifaf? * ry?y tie fresrribed.q*:;I L*J :'" *J q.;i 1 \ fl r I "v

24. The authority hereby directs the promoter to return the amount

received by it i.e., Rs. $5,99,730/- with interest at the rate of L0.75o/o

(the State Bank of Indila highest marginal cost of lending rate (MCLR)

applicable as on date +2o/o) as prescribed under rule 15 of the Haryana

Real Estate (Regulatiotr and Development) Rules, 2017 from the date

of each payment till thp actual date of refund of the amount within the

timelines provided in rfile 16 of the Haryana Rules 20L7 lbid. I,

Complaint No. 1570 of 2022

under an obligation to refund tl1"f frtr,g,#\.t. on demand with interest at the
rate prescribed by the State 6or,rr"ffi!{.e,nJ .iytcluding compensation in the

rhe promoter is ..:1.,fr=Sffilr$r,WWbti$;*:W.ns, responsibilities, and

functions under 
;lrfu-Ffiisfons.)o.f#e 

nct,o.f 20L6, or the rules and

regulations madf .#feund",,-f ,1.,to ,lhg, aUettle3s per agreement for

sale under sectigrfitt+)Fl.f,ni, n4gmbte.;rfft,lrriled to complete or
"; *' r; " .it ntl irijagcogdance with the terms ofunable to give poq$6tiqn'iof th uu d ,.:

agreement for rA",#idu,, d::9}SUO t;r ttie date specified therein.

Accordingty, the p.rrit'.ffit#r 
lB_ l lg s#tfie allottee, as the allottee

23.
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G.II Direct the respondent to pay compensation and litigation costs.

25. The complainants in the aforesaid relief are seeking relief w.r.t

compensation. Hon'ble Supreme Court of India in civil appeal nos.

6V 45-67 49 of 2021 titled as M/s Newtech Promoters and Developers

WL Ltd. V/s State of UP & Ors. (decided on 11.17.202L), has held that

an allottee is entitled to claim compensation under sections L2,14,18

and section 19 which is to be decided by the adjudicating officer as per

section 77 and the quanturn sation shall be adjudged by the

adjudicating officer having to the factors mentioned in

section 72. The adjudiqpHn[ as exclusive jurisdiction to deal

with the complai Eptli-ey.rsation. Therefore, the

complainant is ad

the relief of com
.. le-

;iSSi

lichting officer for seeking
' u:,

H. Directions of the=A;tlg
t_

26. Hence, the authoritY hqr,

i.

to ensure compliance of

with interest at ttfe rate of L0.75o/o p.a. as prescribed under rule

15 of the Haryaria Real Estate (Regulation and Development)

Rules, 2OL7 from lthe date of each payment till the actual date of

refund of the amount.

,v

Page24 of25



Fi
ffi
@
{e*q wi

TRA

A period of 90

directions given

consequences

27.

28.

mplaint stands

be consigned to

Haryana Real

is given to the respondent to comply with the

in this order and failing which legal

follow.

of.

registry.

Authority, Gurugram

:,,i

a

i ii ':: ''-'-' r.i 'i " I I I : 1:

t r'];,,: , ':;
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