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BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
Complaint no.: 490 of 2021
Date of filling of complaint: 11.02.2021
Oder reserved on: 19.04.2023
Date of pronouncement: 12.07.2023

1. Mr. Sunil Bhalla
2. Mrs. Manchila Bhalla e
Both R/o: -D-13, First floor, Sou;ﬁ_ '_-iq.n 1,New Delhi | Complainants

Ocus Skyscrapers Realtywltd.' %X
Address:- C-94, First Fjﬁér Shivalik; Ne Respondent
g
| CORAM: % ” , | ., why
Shri Ashok Sangwan = /" | | H W2~ | Member
APPEARANCE: \NAYRBRE R/
Sh. Harprit Singh Arora (Advocate) | " &+ / Complainants
Sh. Lokesh Bhola (Advocate] 1 7 . 1 Respondent
%@ » v .

1. This complaint has been ﬁled by the complamants/allottees under
section 31 of the Real Estate (Regul’at‘mn and Development) Act, 2016
(in short, the Act) read with rule 28 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the Rules) for
violation of section 11(4)(a) of the Act wherein it is inter alia
prescribed that the promoter shall be responsible for all obligations,

responsibilities and functions under the provisions of the Act or the
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Rules and regulations made there under or to the allottees as per the

agreement for sale executed inter se.

A. Unitand project details

2. The particulars of unit, sale consideration, the amount paid by the
complainants, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

S.N. | Particulars

[ Ocus*24K, Sector 68, Badshahpur,
e ﬁr%aon

5 5 Name of the project

; Lo . 1' ;

2. Project area J_ v/
3 Nature of the PPO] ect Commercial tc'-mplex

gy .'1' o i’

4. DTCP 11C8n§$m no. and 76 oi‘ zogméted 01.08.2012 valid up to
validity statu% ) ‘-:I i | 27/1@/2@23 )
§f M/s Perfé’cféonétech Private Limited

Mmgﬁ

6. RERA Reglstered/%;%ﬁ%éi“ ﬁ@&gj@@g&f v1de no. 220 of 2017 dated

5 Name of hcensé‘%’g‘ g,_

registered M@“ﬂ)l'? valld upto 17.09.2022
3 Unit no. i L s er 7{] 7t floor
A O, il gw 3 %g
—_ [P,age 31 of complamt)
7 L Asper offer of possession: 1509
(Page 20 of reply)
8 Date of execution of|24.02.2014
Apartment Buyer’s (Page 28 of complaint)
Agreement
9 Possession clause 11(a) Schedule for possession of the

Said Unit

The Company based on its present plans
and estimates and subject to all just
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exceptions endeavors to complete
construction of the Said Building/Said
Unit within a period ofsixty (60)
months from the date of this
agreement unless there shall be delay
or failure due to department delay or
due to any circumstances beyond the
power and control of the Company or
Force Majeure conditions including but
not limited to reasons mentioned in
clause 11(b) and 11(c) or due to failure
+|'of the Allottee(s) to pay in time the Total
x.%‘}i@Pnce and other charges and
%ﬁrdues/payments mentioned in  this
)

| Agreement or any failure on the part of

.| the Allottee(s) to abide by all or any of

~1C|ithe terms and conditions of this
“.| Agreement. . } @

I Gty ‘5%”%

| 24@2&2019

f(".alculated as 60 months from the date
ex?cutmn %f*BBA i.e, 20.02.2015)

10 Due date of p

11 Basic sale cons%

12 Amount paid by
complainant

™ ﬂg”' "1‘ ‘ -
(As tatgd ?‘y l;hecomplamants)

o W@ A

13 Occupation certlﬁcate ]§7 072019,

F |

/Completion cert;ficate L i(\As,per aninex R2 at page no 18 of the
reply)
14 Offer of possession 08.08.2019
(Page 20 of reply)
15 Reminder Letters 07.09.2019, 09.10.2019

(Page 28-29 of the reply)
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T

16

Cancellation Letter 07.02.2020
(Page 41 of complaint)

B.
3

Fact of the complaint

The complainants have made the following submissions: -

L

ii.

iil.

That in the initial phase of the deal the complainants were made

to apply vide application in‘the month of August 2013, for a unit

/685 sq. ft., for a consideration of
: ; Min the said project. Booking was
confirmed afteg appllcgtlj ..
execution of %ﬁﬁwda?ed%zi«,ﬁz;_" QsM

That the cognplamants submltted payments against the other

demand lette

payments by “§Bea complamant§ Demand Letters were issued,
AN ‘my

even before the eXeculglqé] of Bmlder Buyer Agreement. Further
‘“%&H sé§ =

d *as<:.pex,.-S'cheduled commitments, but

construction was

the respondt ep};ﬂon xa;g  dem ds for payments. In all the
complalnant "hgvé ma g;:a :pay- ent of 17,00,000/-, as per
statement mtfb‘i'peratféd in cancellatlon letter, dated 7% July 2020.

That as the comﬁlamants expressed their desire to know the
status of construction in the project respondent again allured and
motivated the complainants and assured timely delivery of
possession of the unit. In order to mask its own lapse, the
respondent had issued unauthorized demand letters, thereby
raising demands of alleged balance payment, without making an

offer of possession with occupancy certificate thereby threatening
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iv.

Vi.

the complainant to impose holding charges, without completing
construction in the project in contravention of the terms of
builder buyer agreement and made a unilateral and illegal act of
Cancellation Letter dated 7t July, 2020. The cancellation was not
acceptable to the complainants, since the same is done during the
delayed tenure. Respondent has attempted to mask its delay

under the pretext of cancelllng the unit.

That without complymg;-“': ith the requisite pace of construction,

. "‘hl -.
the respondent had ralgeé' ne

*rl‘

in contraventlon Qj the st . ’.

being ongoing/ W

SIS T
-'m..-
F Ay '

‘register jdr’l*n RERA Respondent has not
; V’.g i mx
executed an /A b-'%ement toﬁg*ﬁ in the Eopmat prescribed in the

'., %iasz

o f
Act. Respon @ntﬁ]as also 1nv1ted payment from the complainants

in excess of tlle spec1ﬁed llmltSs f];;der the circumstances,

prevallmg at th d cons:dermg the status of the project,

j & &teée w%ffldraw from the project. All the

requests for refund co“"uld fetc%}hnﬁ pbsrtlve result.

that their mqnéyé wé ﬁemg mlsused by the respondent, and the
complainants are being cheated by the respondent, by tendering
fake excuses in order to misuse their hard earned money. As per
agreement, the possession was to be delivered within 60 months.

That it shall not be out of the way to mention here that the
construction in the project was being carried on by the

respondent, at the time of booking by the Complainants. The
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project is already delayed, and the priorities of the complainants

are entirely changed, and had expressed their desire not to pay
further and willingness to withdraw from the project.

Relief sought by the complainants

The complainants have sought the following relief sought: -
i. Direct the respondent to refund the amount of Rs.17,00,000/-
deposited by the comglqma\nts with interest @ 18% of every

month from date of pa 1t 1%e realisation of full amount.

ii. Direct respondent

(i)

Rs.66,20,525/-, “‘% ” éding%taxes m t‘ﬁe prolect of the respondent

ol LN

being “Ocus 24K” w Tth is.ea rrmrl’f@d as Service Apartments. The

Builder Buyer. reﬁme%; ;91' ﬁw sm@unj&was executed between
the parties oﬁ 230% %1

(ii) Thaton a cqmlg}ned E:reat:llngﬁ qf Clause 11 (a) read and Clause 14
of the builder buyers agreement dated 24.02.2014, the
construction of the said Unit shall be completed within 66 months
from the date of execution of said agreement. Therefore, as per
the Builder Buyers agreement dated 24.02.2014, said unit was to

be completed by 19.08.2019.
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(iii) That in order to deliver the said unit to the complainants before

the time period promised, the respondent was constructing the
said project at a fast pace and therefore, the same was completed
in July, 2019. It is most respectfully submitted that the
respondent had obtained the Occupation Certificate with respect
to said Project on 17.07.2019.

(iv) That the respondent offered the possession of the said Unit to the

complainants vide leg;ai"'" ’:gf\08 08.2019 and E-mail dated

possession from the’

2"\ 2 N
forward to takesgimfz h‘é‘ said umt by paying outstanding

5.,' :-ssé:.'} 3,‘ .A.'...!
amount. [ f

[ A~ A\
(v) That the compiaginants never made the payments as agreed as per
the BullderséBuyer Agreement and never ever bothered to reply

to the repeat&d ;Qﬁfdfi S spnt for t@e remaining payment. That
P
the last payment. of an lam@unt of @56 574/- (Rupees Sixteen

Thousand Five Hundred Seventy Four Only) was made by

ar :ﬂv%g‘th ‘g bagk on 04.04.2017. After
Al

ymplainant failed

complainan

msﬁ% g

that till date, 0 d scharge its liability under the

Buyers Agre;ement of" paying the balance payment towards the
allotment of said Unit.

(vi) That the respondent addressed numerous reminders to the
complainants for payment of the balance consideration with
respect to the said unit. The said reminders are listed herein

below:

N

Page 7 of 17



Complaint No. 490 of 2021

Sr. No. Date Letter
1 01.08.2017 Reminder-I
2 29.08.2017 Reminder-II
3 24.01.2018 Reminder-I
4, |23.02.2018 Reminder-II
5 19.03.2018 Final Opportunity Letter
6 29.03.2018 E-mail dated 29.03.2018 for making payment,
enclosed payment plan
7. 09.08.2019 e -Q}agl dated 09.08.2019 for payment of
2 d 'gg amount, enclosed final statement

defaulted i fulﬁll;ng ltS obhggtign under Builder's Buyer
W d 5
Agreement, sglté “l‘oﬁrfnmg 1e __&gth‘at timely payment of the

consideration of the said let is essence: of the said Agreement as
was recorded in the said Agreement at Clause No.8. Clause No.8 is
reproduced here below for the ready reference,

8. Time is the essence

The Allottee(s) agrees that time is the essence with respect to payment of
Total Price and other charges, deposits and amounts payable by the
Allottee(s) as per this Agreement and/or as demanded by the Company
from time to time and also to perform/observe all the other obligations of
the Allottee(s) under this Agreement. The Company is not under any
obligation to send any reminders for the payments to be made by the

N
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Allottee(s) as per the schedule of payments and for the payments to be
made as per demand by the Company or other obligations to be
performed by the Allottee(s).

(viii) The alleged submissions of the complainants that the

Respondent has illegally cancelled the Unit of the Complainant is
false on the face of it. As the Complainants has very cleverly
concealed that they themselves had failed to make the payment in
terms of the Builders Buyer Agreement and also, they have
e / emails dated letters / emails
dated 01082017, 29082017, 24.01.2018, 23.02.2018,
19.03.2018, 29.03 Mfé, ',0 _LQEK,_OT‘? 07.09.2019, and 09.10.2019

wherein theygwexyl\eﬁed -‘éto% pay the balance payment.

concealed the above rém'--'

v&.qs

Complaman

,,, Iémselﬁﬁ%sx have falled to make the balance

i fz T ]
FEY i W i - i
1 ! | !

payment as §)§ the terms of the Buyers dgreement and violated
the terms. T,,. L L I :

| \%Z\( :I i i

(ix) When despite, numerou einalls }letters, complainants did not

make the balan

-»aggeep as per the Terms of Builder

option but

07.02.2020. the said cance a n was done as per clause 4 of the

Builder Buyér Agre;ment Clause 4js reproduced here below, for

the ready reference,
Clause 4. Earnest Money

“The Allottee(s) agrees and confirms that out of the total amount(s) paid/
payable by the Allottee(s) for the said Unit, 20% of the Basic Sale Price of the
said Unit amounting to Rs. 11,64,500/- shall be treated as Earnest Money to
ensure fulfillment of the terms and conditions as contained in the Application
and this Agreement. In the event, the Allottee(s) fails to perform any
obligations or commit breach of any of the terms and conditions, mentioned in

A
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the Application and/or this Agreement, including but not limited to the
occurrence of any event of default as state in this Agreement and the failure of
the Allottee(s) to sign and return this Agreement in original to the Company
within 30 days of dispatch, the Allottee(s) agrees, consents and authorizes the

Company to cancel the allotment and on such, the_ALl_QtLee[s)_a_uthguzgs_mg

Thereaﬁer the Aﬂottee(s)

shaH be :'eﬂ w:th no nght, interest and hen on the Said Unit/Said Complex. This
is in addition to any other remedy/right, which the Company may have.”

(x) That the said Builders Buyer Agreement was executed on

_,o,..‘w» »-v.‘

the assent of theﬂgs;dﬁ
agreement wa&*’mgnedw

ules. '"-._J
(xi) That the pre?séﬁp ompla;m: is be very ﬁI"St document wherein the

| <
gﬁdegmency in services. This clearly

ﬁ

shows that the_ @}*q@"nt%‘%compfamb IS a sham complamt by the

if + 4 =% T
= 4 i t% i

e

(xii) It is humbly éu J sa d%m]e& of the respondent is
ready and operatloj'lal smce ]u]y 2019 and all the amenities and
facilities are being provided by the respondent as they have been

mentioned in the buyer’s agreement.

Copies of all the relevant documents have been filed and placed on

record. Their authenticity is not in dispute. Hence, the complaint can

Page 10 of 17
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be decided on the basis of these undisputed documents and

submission made by the parties.
Jurisdiction of the authority
The authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given

below.

E.1 Territorial jurisdiction
As per notification no. 1 /9\. ‘
Town and Country Plaﬁmng E%Deaartment the jurisdiction of Real
Estate Regulatory Au&orii& §T'am"§ s}iall be entire Gurugram
District for all pﬁ@ogg w1tﬁ[: i
present case, théﬁf ﬁ}q]fect in~ qugstloh is s;t%md within the planning
area of Gurugramtpgsgﬂgt The;efore, this authonty has complete

ealégmth the p?reégl}t complaint.

territorial ]urlsdlc[XOQ@t' -
E.Il  Subject matterjt 1

Section 11(4)(a) of the Act 2- 6 'prowdes that the promoter shall be
W i ‘;1 % F

_ gpegmgnt fﬁr sale. Section 11(4)(a)

§ ,'_‘1\

responsible to th%alg[ptgé

is reproduced as gh’é?gqngg;}i ™D g“ |\

St

Section 11

(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and
functions under the provisions of this Act or the rules and
regulations made thereunder or to the allottees as per the
agreement for sale, or to the association of allottees, as the case
may be, till the conveyance of all the apartments, plots or
buildings, as the case may be, to the allottees, or the common areas
to the association of allottees or the competent authority, as the
case may be.

A
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Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside compensation
which is to be decided by the %Sljgd_icating officer if pursued by the

complainants at a later stage.

Further, the authority has“ proceedmg with the complaint
and to grant a relief pf g‘eﬁ:né é&he@pﬁe@ent matter in view of the
and Developers Prqute er:ted Vg S;ate af U P. and Ors. 2020-2021
(1) RCR (C), 35 a?jd rerterated En Jase 9[ M/s Sana Realtors Private
Limited & other | is [fm‘on of Indra & oihers SLP (Civil) No. 13005 of

2020 decided on 12. Oé}QZZ{Nherem :t,has beén laid down as under:

T J'
§.&® N &e% %‘, ss

judgement passed !% px’@icﬁﬂzﬁm Newtech Promoters

“86. From the sche?ne qg  the Act of wjuch a detailed reference has
been made and taking note'of power of adjudication delineated with
the regulatory authority a d adj dicagn% .officer, what finally culls
out is that althglhg tbe 4 d?i‘ates th d:st%ct expressions like
‘refund’, ‘interest, and ‘compensation’, a conjoint reading
of Sections 18 ‘ﬁn% 19 cqurIy nganffegts that when'it comes to refund
of the amoun’f’”’“‘“ﬁndl lanfe:'esf' on the &rgﬁmd amount, or directing
payment of mterest for delayed delivery of possession, or penalty
and interest thereon, it is the regulatory authority which has the
power to examine and determine the outcome of a complaint. At the
same time, when it comes to a question of seeking the relief of
adjudging compensation and interest thereon under Sections 12, 14,
18 and 19, the adjudicating officer exclusively has the power to
determine, keeping in view the collective reading of Section 71 read
with Section 72 of the Act. if the adjudication under Sections 12, 14,
18 and 19 other than compensation as envisaged, if extended to the
adjudicating officer as prayed that, in our view, may intend to
expand the ambit and scope of the powers and functions of the

A
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adjudicating officer under Section 71 and that would be against the
mandate of the Act 2016.”

Hence, in view of the authoritative pronouncement of the Hon'ble
Supreme Court in the cases mentioned above, the authority has the
jurisdiction to entertain a complaint seeking refund of the amount and
interest on the refund amount.

Findings on the relief sought by the complainants

Direct the respondent to refund the amount of Rs.17,00,000/-
N, .

deposited by the complamax} ”b&gglterest @ 18% of every month

from date of payment till th n of full amount.

In the present compla;nt, the ‘gédnip'lam%nts intend to withdraw from

the project and ar@eéﬁ}nmretﬁrm?dﬁhe ain&unt paid by it in respect

of subject unit alc ﬁ?yﬁth interest at the prescrlbed rate as provided

[ ‘%%

under section 1@@) 461" the Hct. Se§, 13(1]? oﬁ fhe Act is reproduced
below for ready 1% éneé I

}
gg S f
??. ?’

“Section 18: Returﬁ 3 Amcuntami coﬁﬁfeﬁs‘aﬁon

18(1). If the pramdter“gmls to*compleWgr :s»mfﬁble to give possession

of an apartment, plot, or uﬂging s (3%

(a) in accordance with the*termof the agreement for sale or, as the
case may beyduly ¢ ?e date- gec:ﬁ;d therein; or

(b) due to d:scqn ; usiness as a developer on account of
suspension'or -he'treg:strat!on under this Act or for
any other reason, Tn
he shall be I;abl ‘on Mengand to the allottees, in case the
allottee wishes to withdraw from the project, without prejudice to
any other remedy available, to return the amount received by
him in respect of that apartment, plot, building, as the case
may be, with interest at such rate as may be prescribed in this
behalf including compensation in the manner as provided under
this Act:

Provided that where an allottee does not intend to withdraw
from the project, he shall be paid, by the promoter, interest for
every month of delay, till the handing over of the possession, at
such rate as may be prescribed.”

et
e
B

S
S —— S

A
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15. The complainants were allotted unit no. 709, 7t floor in the project

“Ocus 24K, Sector-68" by the respondent-builder for a basic sale
consideration of Rs. 66,20,525/- and they paid a sum of Rs.
17,00,000/- which is approx. 25% of the basic sale consideration. A
builder buyer’'s agreement dated 24.02.2014 was executed between

parties and according to the clause 11(3) of the BBA, the due date of

ay. Qn,t_aas' per the .payment plan and the

n...._p

relevant clauses dgf ﬁe' bu1lder buyer agreem%ht ‘are reproduced under

R
;

8 iV

The Allottee( e egsénce w:th respect to payment
of Total Price and chqrge d@a ltS“ and amounts payable by the
Allottee(s) as per rh(%{lgreeme p as'demanded by the Company
from time to time and also_to Qerform/ﬂbserve all the other obligations
of the Allottee(s) under this / nent, The Company is not under any
obligation to or 'ay ts to be made by the

f payments and for the payments to be
made as per demand by the Company or other obligations to be
performed by the AHottee( s) :

17. The respondent issued reminders on 07.09.2019 and 09.10.2019
thereafter, issued cancellation letter ie., 07.02.2020 to the
complainants. The Occupation Certificate for the project of the allotted
unit was granted on 17.07.2019. It is evident from the above mentions

facts that the complainants paid a sum of Rs. 17,00,000/- against basic

N
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sale consideration of Rs. 66,20,525/- of the unit allotted to them. The
complainants have failed to adhere to the terms and conditions of the
builder buyer agreement. The respondent cancelled the unit of the

complainants with adequate notices. Thus, the cancellation of unit is

valid.

18. The Hon’ble Apex court of the land in cases of Maula Bux Vs. Union of

India (1973) 1 SCR 928 and S:rdar K.B Ram Chandra Raj Urs Vs.
Sarah C. Urs, (2015) 4 Sg\f “and followed by the National
Consumer Dispute Redressal Commlssmn New Delhi in consumer case
no. 2766/2017 titled as ]ayant Smghal and Anr. Vs. M/s M3M India

Ltd. decided on 26 07 2022 took a view that forfelture of the amount

in case of breach of contract must be reasonable and if forfeiture is in
nature of penalty, then prowsnons of Sectlon 74 of Contract Act, 1872
are attracted and the party so forfeltmg must prove actual damages.
After cancellation of allotment the ﬂat remains with the builder as
such there is hardly any actual damage So it was held that 10% of the
basic sale price 12 reasgnéablg amo{unt tojbe forfelted in the name of
earnest money. Keeplng in view, the pr1nc1ples laid down by the
Hon’ble Apex court 1n the above mentloned two cases, rules with
regard to forfeiture of earnest money were framed and known as
Haryana Real Estate Regulatory Authority Gurugram (Forfeiture of

earnest money by the builder) Regulations, 2018, which provides as

under-

“5. AMOUNT OF EARNEST MONEY

A
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Scenario prior to the Real Estate (Regulations and Development)
Act, 2016 was different. Frauds were carried out without any fear as
there was no law for the same but now, in view of the above facts
and taking into consideration the judgements of Hon'ble National
Consumer Disputes Redressal Commission and the Hon’ble Supreme
Court of India, the authority is of the view that the forfeiture
amount of the earnest money shall not exceed more than 10% of
the cansideration amount of the real estate i.e. apartment /plot
/building as the case may be in all cases where the cancellation of
the ﬂat/unir/plot is made by the builder :‘n a unilateral manner or

19.

amount along wﬁs ﬁterest at, the rate of 10?7 Q% (the State Bank of
India highest m&rg”inzl cobt of lendlng raté§ @CLR) applicable as on

ibid.

‘r" ““ T § & “~ | 2y i‘. 11
F.IL Litigation expenses and g:omfﬁensat;o__n. for mental agony

20. The complainants in the aforesaid head are seeking relief w.r.t
compensation. Hon’ble Supreme Court of India, in case titled as M/s
Newtech Promoters and Developers Pvt. Ltd. V/s State of UP &Ors.
(Civil appeal nos. 6745-6749 of 2021, decided on 11.11.2021), has held
that an allottee is entitled to claim compensation under sections 12,

14, 18 and section 19 which is to be decided by the adjudicating officer

M
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as per section 71 and the quantum of compensation shall be adjudged

by the adjudicating officer having due regard to the factors mentioned
in section 72. Therefore, the complainants are advised to approach the

adjudicating officer for seeking the relief of compensation.
G. Directions of the authority

21. Hence, the authority hereby passes this order and issues the following

directions under section %Z of:the Act to ensure compliance of

4?5 per the function entrusted to

i. The respondent,ﬁ&”ﬁireqtﬁ.@%{’fgfund the paid-up amount of Rs.

17,00,000/- after | edueﬁﬁg 10% of the basnc sale consideration
of Rs. 66,20 525/!w1th mteres&t the p%'-

W‘“

mbed rate i.e.,, 10.70%
p.a. on such’ ba'lasncé amount from thé date of cancellation i.e.,

i
07.02.2020 till nh@é%&rualégate off elgund@? /
AN P e
ii. A period of 90 day%ls gffen to the respondent to comply with the

W e

grder yand failing which legal

i
irections %IV?‘ /8 K. 4

consequences v\%uﬁ f%l]‘ﬁw '-;-:.. s ANL
) I J“"\ ™ A N

22. Complaint stands’~d1-sp0Jed of«w
23. File be consigned to registry.

Ashok Sangwan
(Member)
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 12.07.2023
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