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BEFORE THE HARYANA REAL ESTATE REG JLATORY
AUTHORITY, GURUGRAM
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Mr. C.S. Gupta,
Gurugram

Versus

M/s Today Homes & Infrastructure Private
Limited
Office at: [i) Statesman House, Bth Floor
Barakhamba Road, New Delhi-110001

[ii) B-21, FF, Sector-02, Noida-Z01301 [UP)

CORAM:
Dr. K.K" Khandelwal
Shri Samir Kumar
Shri Subhash Chander Kush

APPEARANCE:
Complainant in person

Shri Manish Kumar Saini

Complaint No.
Date of First
hearing
Date of Decision

R/o 6-8, Sector- 14,

87 ofZOLA

19.04.20t8
17.1O.20rA

...Complainant

...Respondent

Chalrman
Mermber
Member

7.

Advocate for the c<,mplainant

Advocate for the re spon<lent

ORDER

A complaint dated 13.03.2018 was filed under section 31 of

the Real Estate (Regulation and Development) A1t,201"6 read

with rule 28 of the Haryana Real Estate (Re1;ulati<tn and

Page: 1 of 76



ffiHARER
& e'tnuenArr,r

Development) Rules ,2A77 by the complainant Iilr. C.S,Gupta ,

against the promoter M/s Today Homes & I rfrastructure

Private Limited, on account of violation of clarrse 23 of the

agreementto sell executed on24.lt.ZAt2 for uni :no. T3/0501

on sth floor with a super area of 1622 sq. ft. i: the project

"Callidora" for not giving possession on the due date which is

ar-r obligation of the promoterundersection 11[4][a) of theAct

iLrid.

The particulars of the complaint are as under: -

Complaint Nc , 87 of 2018

2.

Name and location of the project "Callidor
Behraml
Gurugrat

Unit no. T3los0 1

Project area 11.794 a

Nature of real estate project Residen

Registered I not registered

Da te o f boo king

Not regir

Ts"o[.n

7, Date of agreement to sell 24.lL.20

TotaI consideration Rs. 80,0(

TotaI amount paid by the
complainant

Rs.74,0[

10. Payment plan Constru
Plan

LL, Date of delivery of possession, Clause 2

from dat
+ 6 mon'
i.e.24.0!

L2, Delay of number of months/
years upto l-7.10.2018

2 years

'7

3

,+

5

6

B

9

tion Linked

Z\ - 36 months
t e of agreement
r hs grace period
1.20L6

,.months

r1" in Village

1 ur, Sector 73,
rln

: tered
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3. The details provided above have been checked o r the basis of

the record available in the case file which have b ren provided

by the complainant and the respondent. An agre:ment to sell

dated 24.17.2012 is available on record for unit no. T3/0501

according to which the possession of the aforesaid unit was to

be delivered by 24.05.2016, The promoter has fai ed to deliver

the possession of the said unit to the complainar t. Therefore,

the promoter has not fulfilled his committed liability as on

date.

Taking cognizance of the complaint, the autt ority issued

notice to the respondent for filing reply and for appearance,

Accordingly, the respondent appeared on 19.(4.2018. The

case came up for hearing on 1,9.04.201,8,08.05.2018,

07.06.2018, t7.07.2018, 24.07.2018, 11,0! .2018 and

26,09.2A18. The reply has been filed on brhalf of the

respondent on 08.05.20 18.

Facts of the complaint

The complainant submitted that on 25.A+.2011, he booked a

unit in the project named "Callidora" in village Behrampur,

sector 73, Gurugram by paying an advance arrount of Rs"
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1.9,93,207 l- to the respondent. Accordingly, the c lmplainant

was allotted a unit bearing T3/050l- on the 5th floo r'

On24.7t.201.2, an agreement to sell was entered ir to between

the parties wherein as per clause 23,the construcLion should

have been completed within 36 months + 6 months grace

period from the date of execution of agreement' Llowever, till

date the possession of the said unit has not been kanded over

to the complainant despite making all requisite p ayments as

per the demands raised by the respondent. The r omplainant

made payments of all instalments demand ld by the

respondent amounting to a total of Rs 7 +,08,097 l' '

The complainant submitted that only structure has been

erected at the site and further working has been stalled at the

site since last two years which makes it crystal c ear that the

respondent has misappropriated the amount received from

the complainant and diverted the funds rece.ved for his

personal gain.

The complainant submitted that despite repeat:d calls, and

intimation sent to the respondent, no definite :ommitment

was shown to timely completion of the proiect and no

appropriate action was taken to address the concerns and

grievances of the complainant. complainant furth er submitted

7.

B.
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mind the status of the project irnd lack of

complete the project on time, the c rmplainant

decided to terminate the agreement'

that keeping in

commitment to

As per clause 23

proposed to hand

9. of the agreement to sell, the company

over the possession of the slid unit by

2+.05.2A16. The clause regarding possession of thil said unit is

reproduced below:

"23. ".,...,.. the physical possession of the said unif is

proposed to be delivered by the company to the al ottee

within36monthsfromdateofexecutionofb'tyer's
agreement. The allottee further ogrees tha: the

companyShatladditionallybeentitledtoagraceperiod
of six months after the expiry of the said commi"ment

period to allow for unforeseen delays beyonl the

reasonable control of the company including btrt not

timited to delays in obtaining the occultation

certificate/ completion certificate etc' fron' the

co m P e ten t a u th o ritY' " "

10. Issues raised by the complainant

The relevant issues as

follows:

culled out from the complaint are as

Whether the Promoter is justified

received from the complainant in the

construction activity has been done

years?

in keepinl; the money

circumstattces when no

at the site for last two

Page 5 of16
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Whether it is not crystal clear from the facts narr lted by the

complainant that the developer has misapprolrriated the

money received from the complainant for constru:tion of flat

at site?

whether the complainant is entitled to receive ba:k from the

developer principal amount paid by him to the tune of Rs

7 +,08,097 along with interest?

whether the complainant is further entitled to compensation

from the respondent as the complainant could nc t invest the

money for purpose of a right property due to fraur committed

by the respondent?

1,7. Relief sought

To fully refund the amountPaid

to Rs 74,A8,097.

To provide the interest @ 24o/o

Rs 74,08,A97 from date of

settlement.

by the complainan t amounting

7

Respondent's rePlY

2. The responclent stated that the complainant, by suppressing

the material facts, has not approached this Hon'ble Regulatory

ComplaintNo,[7of2018

II.

III.

IV.

I.

of the agreement c n amount of

receipt till the d ate of final

Page 6 of 16
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Authoritywithcleanhandsinthepresentmatlerandhas

presented the facts of present case in a deceitful n anner,

l3.TherespondentsubmittedthatthereisnOlegitimate

grievance under the Real Estate [Regu ation and

development)Act,20L6thatthecomplainantcanlaveagainst

theoppositeparty,ThecomplainanthasbooketLtheunitin

questioni.e.T-3l050lonlytotradeupontheuniteitherbyre-

selling the same in the market or by letting out or rent to earn

a fixed rental income'

1+, The respondent further submitted that a substaltial amount

of Rs.270 Crores(approx') has already been incurred by the

respondent for the project on account oi land cost'

construction expenses, advance to contractor;/ suppliers'

administrat'ionetcandtheprojectisnearingpcssessionand

the opposite party in its present estimate/ pr ljections will

startofferingthepossessiontoitsesteemedcustomerof

tower-3inproject-Callidoraaroundlastquarterof20l,9(

subjecttojustexceptionsandunforeseenevensbeyondthe

controlofthecompany),soitisnotopenforthecomplainant

tolitigatethematteratthisjunctureandseekwithdrawalof

PaYment made in the Project'

dffi;t dt; lfw

PageT of76
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15. It is further submitted that the present matter is completely

beyond the jurisdiction of this Hon'ble Authority as the said

project is covered under the definition of an 'ongoing project'

for which the respondent had already filed its ap rlication for

registration of its proiect before this Hon'ble Auth ority.

16, The respondent submitted that an application wa; filed by the

respondentforregistrationofitsprojectvrithHRERA,

howevertheywereaskedtofurnishthecopyofvalidlicense

completelyoverlookingthepracticalandgroundrealityofthe

transactions prevalent in Gurugram and Hatyana where

license is granted to one company and the proiect

developmentisdonebymorethanoneComparyinphases.

Also, the condition of having a valid license at the time of grant

ofregistrationcertificateisnowherementionecintheRERA

Act,2016ortheHRERARules,2Ol7'Further'cwingtonon-

cooperation on the part of the licensee company' M/s Realtech

Realtors,thelicensehasnotbeenrenewed.Th.ts,thelicense
| -^ -, ^^ ^ ^^^^--^r, cn.l nrnnpr nartv

company must also be arrayed as a necessary an( [ proper party

tothecomplaintaswithouthearingthem,properadjudication

is not Possible.

17. Respondent further submits that no cause of a:tion arises in

favouroftheplaintiffandtillthetimetheproje:tdoesnotget

Page B of16
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the registration certificate, the jurisdiction of th.s authority

cannot be invoked.

lB,Further,thecomplaintisprematureastimeisnotofthe

essenceofthecontractaSpertheBBAandtheconpletiondate

of the projection will be governed by the project registration

certificate to be issued bY RERA'

79'ltissubmittedthatacombinedreadingofsection3and

section 13 of the RERA Act clearly shows that eve I for ongoing

proiects, afresh agreement between the partits has to be

signedandtillthetimethesameisnotsigned,noclaimagainst

theoppositepartycanbesucceededundertheelesoflaw.

20'Respondentsubmittedthatthedelayinhancingoverthe

possessionwasbeyondthecontroloftherespolrdentandcan

beowedtoforcemajeureeventswhichcanbeelaboratedas

follows: -

Delay due to contractor disPutes;

Delayduetonon.availabilityofrawmaterialsduetonormsof

procuring permission from Ministry of environment and

foresU

cJDelayduetogovernmentdemonetizationpolicydated

08.11.2016 that impacted the financial rirluidity of the

a)

b)

Page 9 of 16
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contractors thereby directly affecting payment of wages to

labourers forcing them to slow down or stop the'vork on the

site.

Reioinder

2L. The complainant filed a rejoinder rebutting th I assertions

stated by the respondent in his reply' The :omplainant

submitted that-

a)NoneoftheprovisionsoftheRERAActorHRERARules

provides that if any project is not registered with t he authority,

the provisions of this Actwould not be applicable. Registration

oftheprojectwiththeauthoritysimplygivesrightstothe

promoter for advertising, marketing, selling and booking the

unit of the Project;

b)Theobjectionoftherespondenttomakethelicensee

company, M/s Realtech Realtors Pvt' Ltd' as pr lper party to

this complaint has no force as the total payment, 'e. 95% of the

amount was received by the respondent only an I the licensee

partyhasnoroletoptayintheconstructionor]ossessionor

sales of the units nor the project is connected in iLnyr wa! to the

licensee comPany;

c) The interpretation of the respondent that after coming into

force of RERA, a fresh agreement has to executed in order to

Page 10 of16
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bring the project within purview of the Hon'ble ,\uthority is

simply misinterpretation as this would be applicaL le in case of

fresh projects for which booking/advance to be 'eceived by

the promoters after coming into force the RERA N:t,201,6.

Determination o f issues

22. As to Issue I raised by the complainant, there is a lelay on the

part of the respondent in handing over the possesr;ion and the

delay is not justified. Further, the responde rt made a

submission in the proceedings dated 1,7.L0.2018 that onty

30o/o work has been completed at the site. Thus, the

respondent is not justified in keeping the money taken from

the complainant and is liable to refund the same in the manner

laid down in subsequent Paras'

23. As to Issue II, no such details or relevant documen ls have been

provided by the complainant that the respondent has

misappropriated m oneY,

2+. As to Issue III, as per statement of the respolrdent in the

proceeding dated 17.1,0.2018,3Ao/o work has been completed

at the site. This clearly shows that the complain;rnt has been

made to suffer for no fault on his part and therefore, he is

entitled to refund of the principal amount of Rs. 74,08,097 l-

Complaint No. {17 of 2018
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paidbyhimalongwithinterestfordelayedposs€ssionatthe

prescribed rate of 10.45% P'a'

2s,AstolssuelV,theauthoritydoesnothavethejurisdictionto

grantCompensationandthus,thecomplainanIcanfilea

separate application seeking compensation before the

adiudicating officer'

26.Asthepossessionoftheunitwastober'eliveredby

24,05.2016 including the 6 months grace perio l, as per the

agreement,theauthorityisoftheviewthatthelrromoterhas

failedtofulfilhisobligationundersectionll[4)[rLJ&[b)ofthe

RealEstate(RegulationandDevelopment)Act'20\6'whichis

reProduced as under:

"1-L,4 The promoter shall-

(a) be responsible for all obligations' respons bilities

and functions undir the provisions of this Act or the

rules and regulations made thereunder or to the

allottees as per the agreement for sale' .or '2. 
th'

association of allotteei, as the case may be' till the

conveyance of alt the apartments' plots or builc ings' as

the case may be, to the allottees' or the comm( n areas

to the association of allottees or the cotnpetent

authoritY, as the case maY be:

Provided that the respoisibility of the promoter' with

respect to the structural defect or any other d zfect for
such period as is referred to in sub-sectioir (3) of

section 1-4, shall continue even after the conveyance

deed of all the apartments' plots or building;' as the

case may be, to the allottees are executed'

(b) be responsible to obtain the completion ctrtificate

or the occupancy certificate' or both' as atplicable'
Page12 ofL6
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from the relevant competent authority as per local

laws or other laws for the time being in force aqd to

make it available to the allottees individually or :o the

a,ssociation of allottees, as the case may be"'

27. The complainant made a submission before tlre authority

under section 34 (0 to ensure compliance/obligations cast

upon the promoter as mentioned above'

34 A Function of AuthoritY -
To ensure compliance of the obligations cast upon

the promoters, the allottees and the real estate

agents under this Act and the rules and regulations

made thereunder'"

28. The complainant requested that necessary c irections be

issuedtothepromotertocomplywiththeprovisonsandfulfil

obligationundersection3ToftheActwhichi;reproduced

below:

"37. Powersof Authorityto fssue directions'

The Authority may, for the purpose of dischar'1ing its

functions ur1" ihe- provisions of this Act or r ules or

regulations made thereunder' issue such dil ections

from time to time, to the promoters or allottees or real

estate agents, as the case may be' as it m41 ccnsider

nrrurroTy an'.d such directioni shall be bindinlr on all

concerned."

29,ThecomplainantreserveshisrighttoseekComFensationfrom

thepromoterforwhichheshallmakeseparateapplicationto

the adjudicating officer, if required'

Page 13 of16
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Findings of the authoritY

30. lurisdiction of the authority- The project "(iallidora" is

located in village Behrampur, sector 73, Gurugr;.m, thus the

authority has complete territorial jurisdiction to t ntertain the

present comPlaint.

The preliminary obiections raised by the respondent

regarding iurisdiction of the authority stands rejected. The

authority has complete jurisdiction to decide the complaint in

regardtonon-complianceofobligationsbythepromoteras

held in simmi sikka v/s M/s EMAAR MGF Lanc' Ltd.leaving

aside compensation which is to be decided by the Adjudicating

Officerifpursuedbythecomplainantatalaterslage'

3l.Keepinginviewthepresentstatusoftheprojectand

intervening circumstances, the authority is of the view that the

project is not registered as on date. The respondent moved an

applicationforregistrationofprojectbeforetheauthorityand

the registration branch has raised certain qu lries as their

licence is not renewed since 5.1,2015, As per section 4 of

RERA, renewal of license is essential for registr;ttion. Further,

Complaint No, of2018
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as per the statement of the respondent,30o/o of tte work has

been completed at site. 0n the contrary, the respondent

submitted in his reply that the project is nearing delivery of

possession and he will start offering possession by last quarter

of 2019. Thus, it can be clearly seen that the complainant has

been made to suffer for no fault on his part and accordingly, he

is seeking refund under the provisions of Section 1B[1] of the

Real Estate fRegulation & Development) Act, 2076' The

authority is of the view that since the builder is n rt serious in

his approach towards the completion of the project, the

authority directs/orders for refund of the princ pal amount

paid by the complainant along with interest at th I prescribed

rate of 70.45o/o Per annum.

Decision and directions of the authority

32. The authority, exercising powers vested in it und'lr section 37

of the Real Estate (Regulation and Development) Act, 2016

hereby issues the following directions to the respondents:

ii) The respondent is directed to refund to the contplainant the

principal sum of Rs.74,08,0 97 paid by him on a lcount of the

Complaint No. Ii7 of 2 018
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failure of the respondent in handing over the possession by

tlre due date of 24.05,201'6.

(ii) The respondent is directed to give interest to the

complainant at the prescribed rate of 70,45o/o or the amount

deposited by the complainant for every montlr of delay in

handing over the possession. The interest will b e given from

2+.05.2076 till actual date of refund of th- deposited

amount within 90 days from the date of this orrler'

33, The complaint is disposed of accordingly.

34. The order is Pronounced'

35. Case file be consigned to the registry. copy of ;his order be

endorsed to the registration branch.

Date: L7.10.2018

,

(satnir Kumar)
Mernber

(subhash Ch ander Kush)
Mernber

C",*I"r, N" n of ZOrA
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