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1. The present complaint has been filed by the complainant/allottee under
section 31 of the Real Estate (Regulation and Development) Act, 2016
(in short, the Act) read with rule 28 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the Rules) for
violation of section 11(4)(a) of the Act wherein it is inter alia ptescribed
that the promoter shall be responsible for all oinegations,

responsibilities and functions under the provision of the Agt or the
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Rules and regulations made thereunder or to the allottees as per the

agreement for sale executed inter se.
Unit and project related details

The particulars of unit details, sale consideration, the amou

paid by
the complainants, date of proposed handing over the possesslIm, delay

period, if any, have been detailed in the following tabular form:

. N. | Particulars Details
1. | Name of the project “Ireo City Central”, Sector 59, Gurgaon
2. | Project area ; 3%ﬁaeres
3. | Nature of the project ' |‘Commercial Colony
4. | DTCP license no. and|56 0f 2010 dated 31.07.2010 valid upto
validity status . 130.07.2020
5. | Name of licensee’ P/ \.S_U.Estate_s Pyt.Ltd.
6. | RERA Registered/ not | 107 0f 2017 dated 24.08.2017
registered il \ 1
7. | RERA registration valid{30.06.2020
up to
8. | Allotment Lette"r“ \ 26.09.2012
(Page 24 of complaint)
9. | Unit no. R0909, 9t Floor, R tower
(Page 36 of complaint)
10./ Unit area admeasurmg '925'5q. ft.
(super area) | (Page 36 of complaint)
11,/ Approval of bu.il"di’ng 05.09.2013
plans | (Annexure R8.0on page 59 of repl
12| Date of execution of 21.06:2013 ’
Buyer’s Agreement (Page 31 of complaint)
13.| Environmental Clearance | 12.12.2013
(Annexure R9 on page 65 of reply)
14.| Consent to establish from | 07.02.2014
pollution angle (Annexure R10 on page 76 of reply)
15./ Possession clause 13.3 Possession and Holding Charges

Subject to Force Majeure, as defined
herein and further subject to the Allottee
having complied with all its obligations
under the terms and conditiohs of this
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‘and/or fulfillment
_preconditions imposed there under

Agreement and not having /defaulted
under any provision(s) |of this
Agreement including but not limited to
the timely payment of all dues and
charges including the total Sale
Consideration, registration | charges,
stamp duty and other charges and also
subject to the Allottee having lcomplied
with all formalities or documentation as
prescribed by the Company, the
Company proposes to offer the
possession of the said Rental Pool

| Serviced Apartment to the Allottee
“within a period of 42 months from the

date of approval of the Building Plans
the

("Commitment Period"). The Allottee
further agrees and understands that the

| Company shall additionally be entitled to
| a period of 180 days ("Grace Period"),

after the expiry of the said Commitment
Period to allow for unforeseén delays
beyond the reasonable control of the
Company.

16.

Due date of possession

105.03.2017

(Calculated as 42 months from date of
approval of building plan i.e., 05.09.2013
as held by the Authority in various cases)

17.

Total sale consideration

Rs:1,39,14,859/-
(as per payment plan on page no. 122 of
complaint)

18.

Amount paid by the
complainant

Rs.96,84,064 /-
(admitted by respondent’ during
proceedings dated 23.08.2023)

19.

Occupation  certificate
/Completion certificate

Not obtained

20.

Offer of Possession

Not offered




i HARERA .
GURUGRAM rccfmp.iaint No. 5317 of 2022

B. Facts of the complaint:

3. The complainant has made the following submissions: -

. That the complainant booked a unit in the project of respondent

named “IREO City Central” at Sector 59, Gurugram and was allotted a

unit bearing no. R0909 having super area of 925 sq.ft. on 9th floor in
the said project vide buyer’s agreement dated 21.06.2013, for a total
sale consideration of Rs.1,39,14,859/- and she has paid an

Rs.96,84,064 /- in all. SR 2o

ount of

[I. That as per the terms and cq’ditiqgs of the said buyer’s agreement,
\f ; x*

the possession of the unit was to:“:?’g be handed over by Juhe 2017.
However, the same.has. not rb&em handed over till date and the
respondent is only grabbing' payment from the gullible customers.

IlIl. That the respondent had raised several demands
complainant against the said consideratiggﬁ amount which were duly
paid by her. _ a

IV. That the respondent has- illegally and 3 alibitrarily penalised the
complainant by charging-an '%ip?é’i‘test'@ZO% per annum on thé delayed
payment of installments by wrong interpretation of the terms and
conditions of the buyer’s agré”em‘ént. ti?ﬁT'her'éifol"e, in case of default in
terms of the agreement by the respondent, the same rate of interest
should be charged from it.

V. That the unit was bought with the intention to aid and assist the

complainant’s family as they are senior citizens who need their own

private space to live peacefully. However, due to incessant delay from

the end of the respondent, the need of the unit has elapsed and it has

become a financial burden.
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VI. That the complainant being aggrieved by the continuous omissions

and default committed by respondent in handing over the p@ssession
to her as per the agreed date, the present complaint is being preferred.
C. Relief sought by the complainant:
4. The complainant has sought following relief(s):

I. To refund the entire amount of Rs.96,84,064 /- (Rupees Ninety-Six Lac
Eighty-Four Thousand Sixty-Four only) along with prescribed rate of
interest. P

5. On the date of hearmg, the authorlty explained | to the
respondent/promoter about thg contraveptlons as alleged to have been
committed in relation to SeCtll'JEI 1‘@{49(3] OF the Act to plead guilty or
not to plead gullty el

D. Reply by the respondents |

6. The respondent vide replydated 29.03. 2023 co”ntested the complaint on

the following grounds -

i. That the apartment buyer's agree;nent was executed between the
parties prior to the enactment of the Real Estate (Regulation and
Development) Act, 2016 and the provisions laid down in the said Act
cannot be applied retrospectively.

ii. That the complaint is not maintainable for the reason that the
agreement contains an arbitration clause which refers to the dispute
resolution mechanism to be adopted by the parties in the event of any

dispute i.e., clause 34 of the buyer’s agreement.

iii. That the complainant booked an apartment in the project nared ‘Ireo
City Central’ at Sector 59, Gurugram vide booking application form

dated 28.01.2012 and based on the terms and conditions of the

P.}ge 50f24
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application form, the respondent vide its allotment le
26.09.2012 allotted an apartment no. R0909 having tentative super
area of 925 sq.ft for a total sale consideration of Rs. 1,39 4,859/-
exclusive of registration charges, stamp duty, service tax and other
charges which are payable by the complainant. Accordingly, the
.2013.

That respondent sent payment demands to the complainant in

buyer’s agreement was executed between the parties on 26.

accordance with the agreed terms and conditions of the allotment as
well as payment plan but, the complainant has made part payment.
That the possession of the unit was supposed to be offered to the
complainant in accordance with the agreed terms and conditions of
the buyer's agreement. It is submitted that clause 13.3 of th buyer's

agreement and clause 38 of the schedule - I of the booking application

company proposes to offer the possession of the said apartm
allottee within a period of 42 months from the date of approv
building plans and/or fulfilment of the preconditions
thereunder (Commitment Period). The allottee further agrees and
understands that the company shall additionally be entitled to a
period of 180 days (Grace Period) ....". From the aforesaid terms of the
buyer’s agreement, it is evident that the time was to be computed from
the date of receipt of all requested approvals. Even otherwise

construction can rovals.

t be raised in the absence of the necessary a
It has been specified in sub clause(xv) of clause 16 of the buil ng plan

dated 05.09.2013 of the said project that the clearance issue by the
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Vi.

Vii.

Ministry of Environment and Forest, Government of India has to be
obtained before starting the construction of the project. It is submitted
that the Environment clearance for construction of the said project
was granted on 12.12.2013. Furthermore, in Clause 1 of Part-A of the
Environment Clearance dated 12.12.2013 it was stated that Consent
to Establish’ was to be obtained before the start of any construction
work at site.
That in terms of the buyer's agreement the proposed time for handing
over of possession has to be computed from 07.02.2014. Moreover, as
per Clause 13.5 of the buyer's agreement, 'Extended Delay Period' of
12 months from the end of Grace Period is also required to be granted
to respondent. The due date to handover the possession was to elapse
on 07.02.2019. However, it is submitted that the said due period was
subject to the occurrence of the force majeure conditions and the
complainant complying with the terms of the allotment. It is submitted
that the complainant had admitted and acknowledged vide Clause 13.6
of the buyer's agreement that in case the completion of the apartment
was delayed due to the force majeure then the commitment period
and/or the grace period and/or the Extended Delay period would
stand extended automatically to the extent of the delay caused under
the Force majeure conditions and that the complainants would not be
entitled to any compensation whatsoever.

That the implementation of the said project was hampered due to non-
payment of instalments by the allottees on time and also due to the
events and conditions which were beyond the control of the

respondent, and which have affected the materially affet

Page 7 of 24
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construction and progress of the project. Some of the force/majeure

events/conditions which were beyond the control of the respondent

and affected the implementation of the Project and are as under-

a) Inability to undertake the construction for approx. 7-8 months due

to  central government’s notification  with regard to

demonetization.

b) Delay in construction for approx. 06-12 months due to orders

passed by National Green Tribunal in last four Successive years i.e.,

2015-2016-2017-2018 for protecting the environment |of the

country and especi‘ally the NCR region.
¢) Non-payment of instalments by allottees.
d) Inclement weather conditions viz, Gurugram.
e) Ban on construction due to various court orders as vVell as
government guidelines.

f) The major outbreak of Covid-19.

That despite the above force majeure conditions, the respondent has
completed the construction of the project in question, and if ref*md is

allowed, it shall hamper in completion of the project.

7. Copies of all the relevant documents haye been filed and placed on the

Jurisdiction of the authority

record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of these undisputed documents and submiLsion

made by the parties.

The respondent has raised a preliminary submission /objection that the
authority has no jurisdiction to entertain the present complaint. The

objection of the respondent regarding rejection of complaint on ground

Page 8 ntf 24
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of jurisdiction stands rejected. The authority observes thdt it has

territorial as well as subject matter jurisdiction to adjudicate the
present complaint for the reasons given below.
E.I Territorial jurisdiction

9. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by

Town and Country Planning Department, the jurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram District for
all purpose with offices situate;ﬁﬁﬁﬁurugram In the present ¢ase, the

project in question is situafe fthln the planning area of Gurugram

District. Therefore, this authorrty has complete territorial jurisdiction
to deal with the present. comp}‘am&w N
E.II Subject matter jurisdiction
10. Section 11(4) (a) of'the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale Section 11{4)(a) is
reproduced as hereunder &/

Section 11.....(4) The pramoter shall- gw
(a) be responsible for all-obligations; responisibilities and functions
under the provisions of this Act or.the fules and regulations made
thereunder or to.the allottees,as: per the-agreement for sale, or to
the association of allottees, as  the case may be, till the conveyance
of all the apartments, plots or buildings, as the case may be, to the
allottees, or the common areas'to the association of allottees or the
competent authority, as the case may be;
Section 34-Functions of the Authority:
34(f) of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

11. So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regardin* non-

compliance of obligations by the promoter leaving aside compehnsation

A
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which is to be decided by the adjudicating officer if pursued by the

complainant at a later stage.

12. Further, the authority has no hitch in proceeding with the complaint
and to grant a relief of refund in the present matter in view of the

judgement passed by the Hon'ble Apex Court in Newtech Promoters
and Developers Private Limited Vs State of U.P. and Ors. 2021-
2022(1) RCR(C‘), 357 and reiterated in case of M/s Sana Realtors

down as under: 7\ | _‘; { ¥4

G,
%

“86. From the scheme of ¢ the Act: Of wh[ch a_detailed reference has
been made and-taking noté Ufpowéf' of acf)‘udi’caaon delineated with
the regulatory authority and adjudicating oﬁicer, what finally culls
out is that afthough the Act-indicates the d;stinét expressions like
‘refund,, ‘interest, ‘penalty’ and compensat:érz, aéonjamt reading of
Sections 18 and 19 clearly manifests that byﬁgp it comes to refund of
the amount, and interest on the refund amount, or directing payment
of interest for delayed deiii:e,_ry: of possession, or penalty and interest
thereon, it is the regulatory authority-which has the power to
examine and determine the outcome of a complaint. At the same time,
when it comes to a question df s*ee'kfﬁg the relief of adjudging
compensatmn arj;d interest there@ upderSecnons 12,14, 18 and 19,

the ad;ud:carmg officer exclus:vebz has the power to determine,
keeping in view.the collective reading of Section 71 read with Section
72 of the Actif the adjud:cat:on ‘under Sections 12, 14, 18 and 19
other than compensation as envisaged, if extended to the

the ambit and scope of the powers and functions of the adjudicating
officer under Section 71 and that would be against the mandate of
the Act 2016.”

13. Hence, in view of the authoritative pronouncement of the Hon’ble

Supreme Court in the case mentioned above, the authority has the

A
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14.

15.
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jurisdiction to entertain a complaint seeking refund of the amount and

interest on the refund amount.

F.I Objection regarding jurisdiction of the complaint w.r.t the apartment
buyer’s agreement executed prior to coming into force of the Act.
The respondent submitted that the complaint is neither maintainable
nor tenable and is liable to be outrightly dismissed as the| buyer’s
agreement was executed between the complainant and the respondent

prior to the enactment of thef Act ‘and the provision of the said Act

cannot be applied retrospecuvely

}
o

The authority is of the view that the pl‘ovnslons of the Act are quasi
retroactive to some extent m_operat‘i_on\an&g will be applicable to the
agreements for sale entered iﬁtb"-e{réﬁﬂ_prioi';itéicvoming into operation of
the Act where the transactionare still in the }Jroc'ess of completion. The
Act nowhere provides, nor can be so c'i)'nstrlied that all previous
agreements would be. re-written after cénﬁmg into force of ithe Act.
Therefore, the provisions of the Act, rules and agreement have to be
read and interpreted harmoniously-However, if the Act has provided
for dealing wﬁl certain specﬁ“cf prov:smns/snuation} in a
speCIﬁc/partlcular manner, then that situation would be dealt with in
accordance with the Act and the rules after the date of coming into force
of the Act and the rules. The numerous provisions of the Act save the
provisions of the agreements made between the buyers and sellers. The
said contention has been upheld in the landmark judgl#lent of
Neelkamal Realtors Suburban Pvt. Ltd. Vs. UOI and others. (W.P
2737 of 2017) decided on 06.12.2017 which provides as under:

“119. Under the provisions of Section 18, the delay in handing over the
possession would be counted from the date mentioned in the
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agreement for sale entered into by the promoter and the all

project and declare the same under Section 4. The RERA does not

contemplate rewriting of contract between the flat purchaser and

the promoter...

122. We have already discussed that above stated provisions of the RERA

are not retrospective in nature. They may to some extent be havihg a

retroactive or quasi retroactive effect but then on that ground the

validity of the provisions of RERA cannot be challenged. \The

Parliament is competent enough to legislate law having

retrospective or retroactive effect. A law can be even framed to affect

subsisting / existing contractual rights between the parties in the

larger public interest. We do.not have any doubt in our mind that the

RERA has been framed i in @e 'Iarger public interest after a thorough

study and discussion ﬁﬁ@ ‘the highest level by the Standing

Committee and Se!ect Comgyttee whrch submitted its de
reports.”

16. Further, in appeal no. 173 of 2(519 ﬁﬁfed as Maglc Eye Developer Pvt.

Ltd. Vs. Ishwer Singh Dah:ya, in order dated 17.12.2019 the Haryana

Real Estate Appellate Trlbunal has observed-

"34. Thus, keeping in view our aforesaid discusflon, we are of | the
considered opinion that the provisions of the Act are quasi
retroactwetosome extent in operatmn and will be applicable ta the
agreements for sale ente "t 0 even priorto coming into operatic
of the Act where the transaction are stillin the process of completio
Hence in case of delay.in. g{;gélivery of possession as per the
terms and conditions of the agreement for sale the allottee shall be
entitled to ghe rnte@s&déﬁaygd possession charges on | the
reasonable rate of interest.as provided.in Rule 15 of the rules and
one sided, unfair and unreasonable rate of compensation mentianed
in the agreement for sale is liable to be ignored.”

17. The agreements are sacrosanct save and except for the provisions

which have been abrogated by the Act itself. Further, it is noted that the
builder-buyer agreements have been executed in the manner that there
is no scope left to the allottee to negotiate any of the clauses contained
therein. Therefore, the authority is of the view that the chargespayable
under various heads shall be payable as per the agreed terms and

conditions of the agreement subject to the condition that the same are
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18.

in accordance with the plans/permissions apprﬁved by the respective
departments/competent authorities and are not in contravention of
any other Act, rules and regulations made thereunder and are not
unreasonable or exorbitant in nature. Hence, in the light of above-
mentioned reasons, the contention of the respondent w.r.t. jurisdiction

stands rejected.

F.Il Objectionregarding complainantisin breach ofagreementfor non-
invocation of arbitration.

The respondent submitted that the complamt is not maintainable for

ready reference:

'34. Dispute Resolution by Arbitration g

this Agreement or its termma_tlon mc!udmg thg mterpretat:on and validity
of the terms thereaf and the respective rights and obligations of the parties

agrees that this-alone shall not constitute a ground for challenge ta the
independence or impartiality of the-said sole Arbitrator to conduct the
arbitration. The arbitration proceedings shall be governed by the
Arbitration and Conciliation Act, 1996 or any statutory amendmeénts/
modifications thereto and shall be held at the Company’s offices or at a
location designated by the said sole Arbitrator in Gurgaon. The language
of the arbitration proceedings and the Award shall be in English.. The
company and the allottee will share the fees of the Arbitrator in equal
proportion”.

19. The authority is of the opinion that the jurisdiction of the authority

cannot be fettered by the existence of an arbitration clause in the

buyer’s agreement as it may be noted that section 79 of the Act bars the

Page 13 of 24

A



0 GURUGRAM Complaint No. 5317 cf 2022

20.

relevant paras arereproduced b’elow' - s 4 !

“49. Support to the above view is also lent by Section 79 of the reci?tbz

enacted Real Estate (Regulation and Development) Act, 2016 (for short

“the Real Estate Act"). Section 79 of the said Act reads as follows:-
“79. Bar of jurisdiction - No civil court shall have jurisdiction to
entertain any suit or proceeding in respect of any matter which
the Authority or the adjudicating officer or the Appellate
Tribunal is empowered by or under this Act to determine and
no injunction shall be granted by any court or other authority
in respect of any action taken or to be taken in pursuance of
any power conferred by or under this Act."”

It can thus, be seen that the said provision expressly ousts the jurisdigtion

of the Civil Court in respect of any matter which the Real Estate Regulatory

Authority, established under Sub-section (1) of Section 20 or the
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Adjudicating Officer, appointed under Sub-section (1) of Section 71 or the
Real Estate Appellant Tribunal established under Section 43 of the Real
Estate Act, is empowered to determine. Hence, in view of the binding
dictum of the Hon'ble Supreme Court in A. Ayyaswamy (supra),|the
matters/disputes, which the Authorities under the Real Estate Act are
empowered to decide, are non-arbitrable, notwithstanding an Arbitration
Agreement between the parties to such matters, which, to a large extent,
are similar to the disputes falling for resolution under the Consumer

56. Consequently, we unhesitatingly reject the arguments on behalf of the
Builder and hold that an Arbitration Clause in the afore-stated kind of
Agreements between the Complainants and the Builder cannot
circumscribe the jurisdiction of a Consumer Fora, notwithstanding| the
amendments made to Section 8 of the Arbitration Act.”

While considering the issue of ";g‘am inability of a complaint before a

G E S}"t

consumer forum/commxssmn m t e”’fact of an existing arbitration

clause in the builder buyer ag"rée’mmt the Hon’ble Supreme Court in
case titled as M/s Emaar MGF Land Ltd), V Aftab Singh in revision
petition no. 2629-30/2018 m civil appeal no. 23512 23513 of 2017
decided on 10.12. 2018 has upheld the aforesi!d judgement of NCDRC
and as provided in Article 141 of the Constitution of India, ‘the law

,@

Supreme Court is Teproduced below

“25. This Court in the series of judgments as noticed above considere
provisions of Consumer Protection Act, 1986 as well as Arbitration
1996 and laid down that complaint under Consumer Protection Act
a special remedy, despite there being an arbitration agreement
proceedings before Consumer Forum have to go on and no
committed by Consumer Forum on rejecting the application. The
reason for not interjecting proceedings under Consumer Protection A
the strength an arbitration agreement by Act, 1996. The remedy u
Consumer Protection Act is a remedy provided to a consumer when
is a defect in any goods or services. The complaint means any allegati
writing made by a complainant has also been explained in Section 2
the Act. The remedy under the Consumer Protection Act is confineg
complaint by consumer as defined under the Act for defect or deficie
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caused by a service provider, the cheap and a quick remedy has been

noticed above.”

22. Therefore, in view of the above judgements and considering the

orders passed by Natlonal Green Tribunal to stop construction during
2015-2016-2017- 2018 dlsputa ‘with contractor, non-payment of
instalment by allottees and dgmongtlzanon The plea of the respondent
regarding various orders of the NGT and demonetlsatlon and all the
pleas advanced in this regard are devoid of merit. The orders passed by
NGT banning construction in the NCR region was for a very short period
of time and thus, cannot be said to impact the respondent-builder
leading to such a delay in the completion. The plea regarding
demonetisation is also devoid of merit. Further, any confract and
dispute between contractor and the builder cannot be considered as a
ground for delayed completion of project as the allottee was not a party

to any such contract. Also, there may be cases where allottees has not
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paid instalments regularly but all the allottees cannot be expected to

suffer because of few allottees. Thus, the promoter respondent cannot
be given any leniency on based of aforesaid reasons and it is well settled

principle that a person cannot take benefit of his own wrong.

G. Findings on the relief sought by the complainant.

G.I To refund the entire amount of Rs.96,84,064/- paid-up amount
alongwith prescribed rate of interest.
24. The complainant intends to thhdraw from the project and is|seeking

refund of the amount paid by h ﬁﬁ“ 2

respect of subject unit algng with

Ve

interest at the prescribed ratea‘s‘pr@wded under section 18(1) of the

Act. Sec. 18(1) of the Act is reprhdlfced belaw for ready reference.

“Section 18: - Retum of nm&unt d;ld cotﬁ;“pensatmn
18(1). If the promoter ﬁiﬂs ‘to complete or is unable to gi
possession of an apartment, plot, or building.-.
(a). in accordance with the terms ofthe agreement for sale or, as the
case may be, du!y completed by the date specifiéd therein; or
(b). due to discontinuance of his business as a developer on account
of suspension or revocation of the reglstratmn under this Act or for
any other reason;
he shall be hab!g on demand to the aHottees in case the allottee
wishes to withdraw from the project, wrthaut prejudice to any other
remedy available, to return_the amount received by him
respect of that apartment,, p:'ot, building, as the case may be,
with interest at such rate as may be prescribed in this behalf
including compensaaon in the manner as provided under this Act:
Provided that where an.allottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of delay,
till the handing over of the possession, at such rate as may be prescribed.”
(Emphasis supplied)
25. Clause 13 of the buyer’s agreement provides the time period of handing

over possession and the same is reproduced below:

13.3

Schedule for possession of the said unit

“Subject to Force Majeure, as defined herein and further subject
to the Allottee having complied with all its obligations under the
terms and conditions of this Agreement and not having defaulted
under any provision(s) of this Agreement including but not A=
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..

26.

27.

limited to the timely payment of all dues and charges including
the total Sale Consideration, registration charges, stamp duty
and other charges and also subject to the Allottee having
complied with all formalities or documentation as prescribed by
the Company, the Company proposes to offer the possession of
the said Rental Pool Serviced Apartment to the Allottee within a
period of 42 months from the date of approval of the Building
Plans and/or fulfilment of the preconditions imposed there
under (“Commitment Period"). The Allottee further agrees and
understands that the Company shall additionally be entitled to a
period of 180 days (“Grace Period"), after the expiry of the said
Commitment Period to allow for unforeseen delays beyond the
reasonable control of the Company.”

The complainant has booked, a residential apartment be

ing no.

R0909, 9t floor, Tower- R mthggmject named as ‘Ireo City Central’
situated at sector 59, "Gurugmrz‘ai'.@:‘;for: a*tptal sale consideration of
Rs.1,39,14,859/- out of whlchshe has \made a payment of
Rs.96,84,064/-. The complaihlant.wj'as allotted the above-mentioned
unit vide allotment letter dated 26.09.2012; fhe apartment buyer
agreement was exé(;ufe_d between the parties on 21.06.2013.
The buyer’s agreementiis a pivotal legal document which should ensure
that the rights and liabilities of 'both builder/promoter and
buyer/allottee are protected carididly. The buyer’s agree
down the terms that govern t}:}eéal"q o_‘f différaﬁé.g(inds of properti
residentials, comrileiiéials etti.wbetw&e«é&n(the buyZar and the bui
in the interest of both the parties to have a well-drafted buyer’s
agreement which would thereby protect the rights of both thé builder

and buyer in the unfortunate event of a dispute that may arise. It should

be drafted in the simple and unambiguous language which may be

understood by a common man with an ordinary educational
background. It should contain a provision with regard to stipulated time

of delivery of possession of the apartment, plot or building, as the case
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may be and the right of the buyer/allottee in case of delay in possession
of the unit. In pre-RERA period it was a general practice among the
promoter/developer to invariably draft the terms of the apartment
buyer’s agreement in a manner that benefited only the
promoter/developer. It had arbitrary, unilateral, and unclear clauses
that either blatantly favoured the promoter/developer or gave them the
benefit of doubt because of the total absence of clarity over theé matter.

The respondent/ promoter has: prvoposed to handover the possession of

the subject apartment w1th1n a«pegi" of 42 months from the date of

approval of building plans and fulfilment of the precanditions
imposed thereunderplus 180 days gq‘ace period for unforeseen delays
beyond the reasonable " r:ontrd“l of the company
respondent/promoter

Further, in the preS’ent case, itis subm:tted by the respondent promoter
that the due date of possessmn shoilld be caiculated from the date of
consent to establish from Pnllutlcm angle which was ob
07.02.2014, asitis the last eft'}le statutory approvals which fo
of the preconditions. R B |

The authority has gone through the possession clause of the agreement
in the present matter. On-a bare reading of the said clause of the
agreement reproduced above, it becomes clear that the possession in
the present case is linked to the “fulfilment of the preconditions” which
are so vague and ambiguous in itself. Nowhere in the agreement, it has
been defined that fulfilment of which conditions forms a part of the pre-
conditions, to which the due date of possession is subjected to in the

said possession clause. If the said possession clause is read in entirety,
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the time period of handing over possession is only a tentative period for

completion of the construction of the unit in question and the

is aiming to extend this time period indefinitely on one eventuality or
the other. Moreover, the said clause is an inclusive clause whérein the
“fulfilment of the preconditions” has been mentioned for the timely
delivery of the subject apartment. It seems to be just a way to evade the
liability towards the timely delivery of the subject unit. According to the

established principles of law and‘@natural justice when a certain glaring
7-

illegality or irregularity comes th notice of the adjudicator, the
adjudicator can take cogmzance o(ﬁe same and adjudicate upan it. The
inclusion of such vague and rambl;guoug types of clause
agreement which' are, totall?‘ farﬁltrary, ohé 51ded and agai
interests of the allottee must be ignofed and discarded in their totality.
In the light of the-:abOVe-mentioﬁéd réasons,&th_p authority is of the view
that the date of sanction of building plans o“ggﬁﬁ to be taken asithe date
for determining the due date of p@§§é§ssiﬂo;n;31\’ 't’ile unit in question to the
complainants. Accordingly, in the present matter the due date of
possession is calculated from the date of apprti‘?al of building *lans ie,
05.09.2013 which comes out to be 05/03.2017. -

31. The occupation certificate /completion.certificate of the proje¢t where

the unit is situated has still not been obtained by the respondent-
promoter. The authority is of the view that the allottee cannot be
expected to wait endlessly for taking possession of the allotted unit and
for which he has paid a considerable amount towards the sale

consideration and as observed by Hon'ble Supreme Court of India in

Ao
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Ireo Grace Realtech Pvt. Ltd. Vs. Abhishek Khanna & Ors., Cl\lll appeal
no. 5785 of 2019, decided on 11.01.2021.

..... The occupation certificate is not available even as on date,
which clearly amounts to deficiency of service. The allottees
cannot be made to wait indefinitely for possession of the
apartments allotted to them, nor can they be bound to take
the apartments in Phase 1 of the project......."

Further in the judgement of the Hon’ble Supreme Court of India in the

cases of Newtech Promoters and Developers Private Lir*ited Vs
State of U.P. and Ors. (supra)-:-r-eitﬂated in case of M/s Sana Realtors
Private Limited & other Vs Umo of fndla & others SLP (Civil) No. 13005
of 2020 decided on 12.05. 202’2 ‘ﬁ*ﬁa”k observed:

25. The unquahﬁed rfght éfége allog;ee to.seek refund referred
Under Section 18(1)(a) and Sec?::on 19(4).of the Act is not
dependent on any contmyender%r stipulations thereof. It
appears that the legislature has consciously, provided this right
of refund on demgnd as an-unconditional absolyte right to the
allottee, if thepromoter fails to, give possession of the apartment,
plotor bun'dmg within the time stipulated under the terms of the
agreement regardless of unforeseen events or stay orders of the
Court/Tribunal, which is in either way not attributable to the
allottee/home buyer,, the.promoter-is under an obligation to
reﬁmd the amount ‘on demand w;th mterest at the rate

wwwwww

the manner provided under the Act with.the proviso that if the
allottee does not wish to withdraw. from the project, he shall be
entitled for interest for the period of delay till handing over
possession at the rate prescribed.

The promoter is responsible for all obhgations, responsibiliti

functions under the provisions of the Act of 2016, or the

for sale or duly completed by the date specified therein. Ac

the promoter is liable to the allottee, as the allottee wishes to wi




34.

35.

36.

37.
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from the project, without prejudice to any other remedy available, to

return the amount received by him in respect of the unit with interest

at such rate as may be prescribed.

This is without prejudice to any other remedy available to the allottee

including compensation for which allottee may file an appli¢ation for
adjudging compensation with the adjudicating officer under
read with section 31(1) of the Act of 2016.

Admissibility of refund aldhg"ilﬂth interest at prescrib

are seeking refund of the amounf Qagﬁ by her in respect of t
unit with interest at*’prescrlbe‘&”r%téas pmwded under rule(15 of the

rules. Rule 15 has been reprodueed as under:.

Rule 15. Prescnbed rate of interest- [Proviso toséctmn 12, section 18
and sub-section (4) and subsection (7) of sectlgn 19]
(1)  “For the purpose of proviso to section 12; section 18; and sub-
sections (4) and (7) of section 19, rhe ‘interest at the rate
prescribed” shall be the State Bank of India highest marginal cost
of lending rate #2%.:
Provided thqt in case the State Bank of India marginal c
lending rate (MCLR) is'not in use, it shall be replaced b
benchmark lending rates which the State Bank of India

from time to time for lending to the general public.”

The leglslature in its wisdom in the subordmate leglslatlon

ensure uniform practice in all the cases.
Consequently, as per website of the State Bank of

https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
on date i.e., 23.08.2023 is 08.75%. Accordingly, the prescribed rate of

interest will be marginal cost of lending rate +2% i.e., 10.75%.
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38. The definition of term ‘interest’ as defined under section 2(za) of the Act

39. Accordingly, the non-compliance of the mandate contained i

40.

provides that the rate of interest chargeable from the allottée by the
promoter, in case of default, shall be equal to the rate of interest which
the promoter shall be liable to pay the allottee, in case of default. The
relevant section is reproduced below:

“(za) "interest” means the rates of interest payable by the promoter of the

allottee, as the case may be.

Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the prometer,
in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default;

(ii)  the interest payable b_gtﬁg promoter to the allottee shall be from
the date the promoter received the.amount or any part thereof till
the date the -amount. or ﬁ&rt thereof and interest thereoh is
refunded, and the in terest payable by the allottee to the promoter
shall be from the date the allottee defaults in payment to|the
promoter till the date it is paid;”

section
11(4)(a) read withfsecgtion 18(1) of the Act on the part of the respondent
is established. As such, the complainant is entitled to refund of the

entire paid-up amount of Rs.96,84,064/-"at the prescribed rate of

2017 from the date of each payment till'the actual date of refun
amount within the timelines provided in rule 16 of the Harya
2017 ibid.

Directions of the authority

Hence, the authority hereby passes this order and issues the fo lowing
directions under section 37 of the Act to ensure compliance of
obligations cast upon the promoter as per the function entrusted to the

authority under section 34(f):

A
-
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i. The respondent/promoter is directed to refund the entire amount

L.e, Rs.96,84,064/- received by it from the complainant alongwith
interest at the rate of 10.75% p.a. as prescribed under rule 15 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 from
the date of each payment till the actual date of refund of the posited
amount.

ii. A period of 90 days is given to the respondent to comply with the
directions given in this order. and fallmg which legal consequences

would follow.

Haryana Real Estate Regulatory Authoa!ty, Gurhgra;'n
Dated: 23.08.2023 - I
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