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ORDER

1. The present complaint has been filed by the complainant/

section 3L of the Real Estate (Regulation and Development)

(in short, the Act) read with rule 28 of the Haryana

(Regulation and Development) Rules, 2017 (in short, the

violation of section 11(4J (a) ofthe Act wherein it is inter alia

that the promoter shall be responsible for all

responsibilities and functions under the provision of the
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Rules and regulations made thereunder or to the allottees

agreement for sale executed interse.

Unit and proiect related details

The particulars of unit details, sale consideration, the amou

the complainants, date of proposed handing over the possess

period, ifany, have been detailed in the following tabular fo

per the

paid by

n, delay

rges
defined
Allottee

ligations
s of this

Complaint No.5317

Particulars
Name ofthe Droiect "lreo City Central", Sector 59
Proiect area
Nature of the proiect ial Colon
DTCP license no. and
validity status

010 dated 3t.07.20to
0.07 .2020

Name of licensee
RERA Registered/ not
registered

707 0f 2017 dated 24.08.20u

RERA registration valid 30.06.2020

Allotment Letter 26.09.20t2
e 24 of comDlaint

Unit no. R0909, 9th Floor, R tower
(Page 36 of complaint)

Unit area admeasuring 925 sq. ft.
36 of complaintl

Approval of building 05.09.2013
Annexure R8 on pase 59 of

Date of execution of
Buyer's Asreement

2t.06.2013
e 31 of complaint

Environmental Clearance 72.12.20L3
Annexure R9 on Dase 65 of re

Consent to establish from
llution ansle

07.02.20t4
Annexure R10 on paee 76 of

Possession clause 13.3 Possession and Holdi
Subiect to Force Maieure, a
herein and further subrect to
having complied with all its o
under the terms and conditio

A,

2.

ll

3.9375 acres

1.

2.

3.
4.
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Agreement and not having
under any provision(s)
Agreement including but not
the timely payment of all
charges including the to
Consideration, registration
stamp duty and other charges
subrect to the Allottee having
with all formalities or docume
prescribed by the Compi
Company proposes to o
possession of the said Rer
Serviced Apartment to the
within a period of 42 months
date ofapproval ofthe Build'and/or fulfillment o
preconditions imposed thel
("Commitment Period"). Thr
further agrees and understand
Company shall additionally be (

a period of 180 days ("Grace
after the expiry of the said Cor
Period to allow for unforeser
beyond the reasonable contr
Company.

lefaulted
of this
imited to
lues and
:al Sale

charges,
and also
complied
rtation as
ny, the
fer the
tal Pool
Allottee

hom the
ng Plans
' the
e under
Allottee

; that the
ntitled to
Period"),
rmitment
n delays
)l of the

76 Due date ofpossession 05.03.2017

fCalculated as 42 months frol
approval ofbuilding plan i.e., 0
as held by the Authoriw in varir

r date of
.09.2073
us cases)

L7 Total sale consideration Rs.1,39,14,859/-
(as per payment plan on page
complaintl

o. 122 of

18. Amount paid by the
complainant

Rs.96,84,064/-

[admitted by respondent
proceedings date d 23.08.2023)

during

79 Occupation certificate
/Completion certificate

Not obtained

20 Offer of Possession Not offered
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3.

I.

terms of the agreement by the respondent, the same rate

should be charged from it.

That the unit was bought with the intention to aid and

complainant's family as they are senior citizens who need

private space to live peacefully. However, due to incessant

the end of the respondent, the need of the unit has elapsed

become a financial burden.

ffiHARERA
ffieunuennHr

Facts ofthe complaint:

The complainant has made the following submissions: -

That the complainant booked a unit in the proiect of

named "IREO City Central" at Sector 59, Gurugram and was

unit bearing no. R0909 having super area of 925 sq.ft. on

the said pro,ect vide buyer's agreement dated Zl.06.2013,

sale consideration of Rs.1,39,14,859/- and she has paid an

Rs.96,84,064/- in all.

II. That as per the terms and

the possession of the

However, the

respondent is o

III, That the

complainant

paid by her.

IV. That the respo

complainant by ch

payment of install

conditions of

ndent

a

floor in

r a total

of the said buyer's ent,

ed over by J e 2077 .

over till date the

lible

demands

itrarily the

o/o per annUm On delaved

nt which

the

duly

own

from

nterpretation of the l

Therefore, in case of

and

It in

interest

the

it has

)"
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That the complainant being aggrieved by the continuous

and default committed by respondent in handing over the

to her as per the agreed date, the present complaint is being

Relief sought by the complainant:

The complainant has sought following relief(sJ:

To refund the entire amount of Rs.96,84,064/-

Eighty-Four Thousand Sixty-Four onlyJ along

interest.

respondent/promoter about the contraventions as alleged to t
committed in relation to section 11[4)(a) of the Act to plead

not to plead guilty.

Reply by the respondents.

The respondent vide reply dated 29.03.2023 contested the

the following grounds: -

That the apartment buyer's agreement was executed

parties prior to the enactment of the Real Estate (

Development) Act,2016 and the provisions laid down in th

cannot be applied retrospectively.

11. That the complaint is not maintainable for the reason

agreement contains an arbitration clause which refers to

resolution mechanism to be adopted by the parties in the

dispute i.e., clause 34 ofthe buyer's agreement.

That the complainant booked an apartment in the project n

City Central' at Sector 59, Gurugram vide booking appli

VI.

5.

C.

4.

D,

6.

respondent/promoter a

Ill.

dated 28.01.2012 and based on the terms and conditio

Complaint No.5317
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application form, the respondent vide its allotment I
26.09.2012 allotted an apartment no. R0909 having tenta

area of 925 sq.ft for a total sale consideration of Rs. 1,39

exclusive of registration charges, stamp duty, service tax

charges which are payable by the complainant. Acco

buyer's agreement was executed between the parties on 26.

That respondent sent payment demands to the compl

accordance with the agreed terms and conditions of the all
well as payment plan but, the complainant has made part pa

That the possession of the unit was supposed to be

complainant in accordance with the agreed terms and con

the buyer's agreement. lt is submitted that clause j.3.3 of
agreement and clause 38 ofthe schedule - I ofthe booking ap

form states that "subiect to the allottee having complied

formalities or documentation as prescribed by the com

company proposes to offer the possession ofthe said apartm

allottee within a p eiod of 42 months from the date of app

building plans and/or fulfilment of the preconditions

thereunder (Commitment period). The allottee further
understands that the company shall additionally be enti
period of 180 days (Grace periodJ ....,,. From the aforesaid

buyer's agreement, it is evident that the time was to be com

the date of receipt of all requested approvals. Even

construction can't be raised in the absence ofthe necessary a

It has been specified in sub clause(xv) ofclause 16 ofthe

iv.

dated 05.09.2013 of the said proiect that the clearance issu by the

Complaint No.5317
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Ministry of Environment and Forest, Government of India

obtained before starting the construction ofthe proiect. It is

that the Environment clearance for construction of the sai

was granted on L2.12.2013. Furthermore, in Clause 1 of

Environment Clearance dated 72.12-20L3 it was stated that

to Establish' was to be obtained before the start of any c

work at site.

vl. That in terms ofthe buyer's agreement the proposed time fo

over ofpossession has to be computed from 07.02.2014. Mo

per Clause 13.5 of the buyer's agreement, 'Extended Delay

12 months from the end ofGrace Period is also required to

to respondent. The due date to handover the possession was

on 07.02.2019. However, it is submitted that the said due p

subject to the occurrence of the force maieure conditions

complainant complying with the terms of the allotment. It is

that the complainant had admitted and acknowledged vide

of the buyer's agreement that in case the completion ofthe

was delayed due to the force majeure then the commitm

and/or the grace period and/or the Extended Delay peri

stand extended automatically to the extent of the delay ca

the Force maieure conditions and that the complainants

entitled to any compensation whatsoever.

vll. That the implementation ofthe said project was hampered d

payment of instalments by the allottees on time and also d

events and conditions which were beyond the contro

respondent, and which have affected the materially the

,v

Complaint No. 5317
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constructioD and progress of the project. Some of the force
events/conditions which were beyond the control of the
and affected the implementation ofthe project and are as un
aJ Inability to undertake the construction for approx. 7_g mto central government,s noufication with

demonetization.

bJ Delay in construction for approx. 06_i.2 months due
passed by National Green Tribunal in last four successive
2075-2016-2077 _Z0lg for protecung the environ-m-e-n't
country and especially the NCR region.

cl Non-payment of inshlments by allottees.
dJ Inclement weather conditions viz. Gurugram.
e) Ban on construction due to various court orders as

government guidelines.

0 The major outbreak of Covid_l9.
viii. That despite the above fo

completedtheconstructi:majeurecondifions,therespol)n ofthe project in question, and if
allowed, it shall hamper in completion of the project.

7. Copies of all the relevant dor:umenb have been filed and placed
record. Their authenticity is not in dispute. Hence, the complaint
decided on the basis of these undisputed documenB and subm
made by the parties.

Iurisdiction of the authorityE.

8. The respondent has raised a preliminary submission/objection thaauthority has no jurisdiction to entertain the present complaint.
objection of the respondent regarding re;ection of comr#;;

,^.

Complaint No. 5317
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of iurisdiction stands reiected. The authority observes th
territorial as well as subiect matter jurisdiction to adiudi
present complaint for the reasons given below.

E,I Territorialiurisdiction

9. As per notification no. t/92/2077-1TCp dated 74.12.20j,7 i
Town and Country Planning Department, the iurisdiction of
Regulatory Authority, Gurugram shall be entire Gurugram Di

all purpose with offices situated ir
project in question is situater

District. Therefore, this auth

to deal with the present co

10. Section 1.1(4) (a) of the Act, 2016 provides that
responsible to the allottee as per agreement for sa

reproduced as hereunder: I!
Section 11.....(4) The promoter shall-

(a) be responsibte t'or all obligations, responsibitities and functi
under the provisions ofthis Act or the rules ond regulotions mt

ollottees, or the common areqs t6 the associotion of ollottees or the
competent quthoriq', os the cose may be;
Section 34-Functions of the Authotiayt
344 of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the reol estote ogents
under this Actand the rules and regulotions made thereunder.

11. So, in view ofthe provisions ofthe Act quoted above, the auth

complete jurisdiction to decide the complaint re

compliance of obligations by the promoter leaving aside com

Complaint No.5317
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which is to be decided by the adjudicating officer if pursu

complainant at a later stage.

12. Further, the authority has no hitch in proceeding with the

and to grant a relief of refund in the present matter in

judgement passed by the Hon'ble Apex Court in Newtech

and Developers Private Limited Vs State of U.P. and

2022(7) RCR(C), 357 and reiterated in case of lvl/s Sana

the regulatory authoriql and odjudicqting officer, what linqlly
out is thqt although the Act indicates the distinct expressionl

by the

mplaint

of the

rs

2027-

tors

l) No.

een Iaid

of

Hon'ble

has the

out is thqt although the Act indicates the distinct expressions
'refund', 'interest', 'penalqt' ond 'compensation', o conjoint reodin
Sections 1B qnd 19 cleorly manifests thatwhen it comes to ret'un

of
of
ntthe omount, ond interest on the refund amount, or directing

of interest for deloyed delivery of possession, or penalty and in
thereon, it is the regulattry outhoriqt uthich hqs the power
examine ond determine the oukome ofo comploint At the some tit
when it comes to o question of seeking the relief of adjudg
compensotion ond interestthereon under Sections 12, 14, 1B ond
the odjudicqting oJficer exclusively hos the power to determ
keeping in view the collective reoditkeeping in view the collective reoding of Section 71 reod with Sect
72 of the Act if the adjudication under Sections 12, 14, 1B and
other than compensotion as envisoged, if extended to
adjudicating olficer as prqyed thot, in ourview, moy intend to
the ambit ond scope of the powers and functions of the odjudico
olncer under Section 71 ond that would be ogainst the mandq

the Act 2016."

Hence, in view of the authoritative pronouncement of th

Complaint No.5317

13.

Supreme Court in the case mentioned above, the authori

).-
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iurisdiction to enterfain a complaint seeking refund of the

interest on the refund amount.

F. Findings on the obiections raised by the respondent.

14. The respondent submitted that the complaint is neither mai inable

nor tenable and is liable to be outrightly dismissed as

agreement was executed betlveen the complainant and the

buyer's

F.l Obiection regarding iurisdiction ofthe complaint w.r.t the
buyer's agreement executed prior to coming into force of

Therefore, the provisions of the Act, rules and agreement

unt and

Act.

ndent

id Act

to be

prior to the enactment of the Act and the provision of the

cannot be applied retrospectively.

15. The authority is of the view that the provisions of the Act afe quasi

retroactive to some extent in oDetl operation and will be applicable to the

agreements for sale entered into even prior to coming into opelation of
I

the Act where the transaction are still in the process of comple{ion. The

Act nowhere provides, nor can be so construed, that all ,revious

agreements would be re-written after coming into force of the Act.

read and interpreted harmoniously. However, if the Act has provided

for dealing with certain specific provisions/situation in a

specific/particular manner, then that situation would be dealt with in

accordance with the Act and the rules after the date of coming into force

of the Act and the rules. The numerous provisions of the Act save the

provisions ofthe agreements made between the buyers and sellers. The

said contention has been upheld in the landmark judgment of

Neelkamal Realtors Suburban PvL Ltd. Vs. llOI and othets, (W,p

2737 of 2017) decided on 06.72.2017 which provides as under:

"119. Under the provisions of Section 18, the deloy in honding over the
possession would be counted from the dqte mentioned in the

Paga 1l of 24
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REP/ has been Iramed in tte lorger public interest ofier o tho,
study and discussion m:ada:tit..the highest levet by the Sta
Committee ond Select Coitttiiue, which submitted its de
reports,"

1,6. Further, in appeal no. 773 of 201,9 titled as Magic Eye

Ltd. Vs. Ishwer Singh Dahiya, in order dated 77 .1,2.201,9 the

Real Estate Appellate Tribunal has observed-

"34. Thus, keeping in view our aforesaid discussion,
considered opinion that the provisions of the

are oflthe
qre ouasi

retrooctive to some extent in operation and WL

Hence in case of delay in the offer/delivery of possession as per the
terms and conditions ofthe agreementlor sale the ollottee shall be

in the agreementfor sale is liable to be ignored,"
17. The agreements are sacrosanct save and except for the provisions

which have been abrogated by the Act itself. Further, it is noted that the

builder-buyer agreements have been executed in the manner t{at there

is no scope left to the allottee to negotiate any of the clauses c{ntained

therein. Therefore, the authority is of the view that the chargeslayable

under various heads shall be payable as per the agreed telrns and

Complaint No. 5317
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conditions of the agreement subject to the condition that the same are
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agreement for sole entered inta by the promoter and the all
prior to its registration under REM. Under the provisions of R
the promoter is given o focility to revise the dqte of completi
project and declare the some under Section 4. The RERA
contemplate rewriting oI contrqct between the flat purchaser
the promoter...

122. We hqve olready discussed that above stqted provisions olthe
ore not retrospective in noture, They may to some extent be havi
retroqctive or quasi retroactive effect but then on thot grou
validity of the provisions of RERA cannot be challenged.
Parliament is competent enough ta legislate low h
retrospective or retroactive elfect, A law can be even Iramed to
subsisting / existing contoctugl rights between the porties it
larger public interest. We do not have any doubtin our mind tho

entitled to the interest/deloyed possession charges on the
reqsonoble rate of interest as provided in Rule 15 of the rules qnd
one sided, unfair ond unreosonable rate ofcompensotion mentioned

we
Act
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in accordance with the plans/permissions approved by the

departments/competent authorities and are not in contra

any other Act, rules and regulations made thereunder and

unreasonable or exorbitant in nature. Hence, in the light o

mentioned reasons, the contention of the respondent w.r.t. i
stands rejected.

F.ll Obiection regarding complainant is in breach ofagreemen
invocation of arbitration.

18. The respondent submitted that the complaint is not maintai

the reason that the agreemelt gqneains an arbitration clau

refers to the dispute resolution mechanism to be adopted by th

in the event of any dispute and the same is reproduced bel

ready reference:
E

"34, Dispute Resolution by Arbitrotion
'AIl or any disputes orising out or touching upon in relation to the ter of
this Agreementor its terminotion including the interpretation ondvatdity
of the terms thereof and the respective rights and obligations ofthe p
shall be settled amicably by mutual discussionsfoiling which the same lhall
be settled through reference to a sole Arbitrqtor to be appointed by a
resolution of the Boord of Directors of the Compony, whose decision tholl
be finql and binding upon the porties. The allottee hereby confirms tl&t it
sholl have no objection to the appointment of such sole Arbitrotor ewn if
the person so oppointed, is an employee or Advocote of the Company or is
otherwise connected to the Company and the Allottee hereby accepts and
ogrees thot this alone shall not constitute a ground for chollenge tq the
independence or impartialiry oI the soid sole Arbitrator to conduct the
arbitrotion. The orbitration proceedings shall be governed by the
Arbitrotion ond Conciliation Act, 1996 or ony stotutory anendm$ttsl
modifications thereto and shall be held ot the Company's olnces orot o
location designoted by the said sole Arbitrator in Gurgoon. The lqngloge
of the orbitrqtion proceedings and the Award sholl be in English. The
company ond the ollottee will shore the fees of the Arbitrotor in dquol
proportion".

The authority is of the opinion that the jurisdiction of the authoriry

cannot be fettered by the existence of an arbitration clause in the

buyer's agreement as it may be noted that section 79 of the Act bars the

PaBe 13 of24
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jurisdiction of civil courts about any matter which falls hin the

purview of this authority, or the Real Estate Appellate Tri

the intention to render such disputes as non-arbitrable

. Thus,

to be

clear. Also, section 88 ofthe Act says that the provisions ofthis shall

be in addition to and not in derogation of the provisions of y other

Iaw for the time being in force. Further, the authority puts ce on

catena of judgments of the Hon'ble Supreme Court, pa

in National Seeds Corporation Limited v, M, Madhusudhan

icularly

dy&

Complaint No.5317

in derogation of the other laws in force, consequently the thority

would not be bound to refer parties to arbitration even ifthe

between the parties had an arbitration clause.

20. Further, in Aftab Singh and ors. v. Emaar f,lGF Land Ltd

Consumer case no, 707 o12015 decided on 73.07.2017, the National

Consumer Disputes Redressal Commission, New Delhi INCDRC) has

held that the arbitration clause in agreem ents between the conlDlainant

and builder could not circumscribe the jurisdiction of a consumer, The

relevant paras are reproduced below:

Anr. (2072) 2 Scc 506, wtqffipas been held that the medies

provided under the Consumer Protectio and not

ment

''49. Support to lhe obove view is olso lent by Section 79 oI the reclntly
enocted Reol Estote (Regutotion ond Development) AcE 2016 (Ior 4hort
"the Real Estote Act"). Section 79 ofthe said Act reads as follows:-

"79. Bor ofjurisdiction - No civilcourtshall hove jurisdiction to
entertoin ony suit or proceeding in respect of any motter which
the Authority or the odjudicating oJncer or the Appellote
Tribunal is empowered by or under this Act to determine and
no injunction sholl be granted by ony court or other quthoriA
in respect of qny action token or to be taken in pursuonce of
ony power conlerred by or under this Act"

It con thus, be seen that the said provision expressly ousts the jurisdiction
olthe Civil Court in respect ofony motter which the Reol Estate Regulatory
Authoriqr, estoblished under Sub-section (1) of Section 20 or the

Pag) 14 of24
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21. While

clause in the builder buyer

Adjudicating Officer, oppointed under Sub-section (1) of Section 71
Real Estate Appellant Tribunal estoblished under Section 43 of the
Estote Act is empowered to determine. Hence, in view of the
dictum of the Hon'ble Supreme Court in A. Auoswomy (supra),
matters/disputes, which the Authorities under the Reql Estate Act
empowered to decide, qre non-arbitable, notwithstanding an Ar
Agreement between the parties to such matters, which, to o large
are similqr to the disputes fqlling for resolution under the Consumer

56. Consequently, we unhesitotingly reject the arguments on beholf
Builder and hold that an Arbitration Clouse in the ofore-stated ki

the
leal
ting

the
are

the

Agreements between the Comploinants and the Builder
circumscribe the jurisdiction of a Consumer Fora, notwithstonding the
omendments made to Section B ofthe Arbitration Act."

ol
ot

efore a

tration

ourt in

2077

NCDRC

e law

in the

by the

by the

considering the issue of nability of a complaint

consumer forum/commission of an existing a

petition no. 2 629-30/2018

decided on 70.12.2078 has

and as provided in Article 141 of the Constitution of India,

declared by the Supreme Court shall be binding on all courts

case titled as M/s

territory

aforesaid

Supreme

Emoar MGF Land

the Hon'ble Supreme

V. Aftab Singh in

the authority is boun

judgement p

of lndia and accordingly,

view The relevant para

Court is reproduced below:

of the

"25. This Court in the series ofjudgments qs noticed above consid the
provisions of Consumer Protection Act, 1986 os well qs Arbitration
1996 and lqid down that complaint under Consumer Protection Act tng

the

ts

on
ler

in
tf
to

a speciol remedy, despite there being on arbitration ogreement
proceedings before Consumer Forum have to go on ond no
committed by Consumer Forum on rejecting the applicotion.
reasonfor not interjecting proceedings under Consumer Protection
the strength an orbitrotion ogreement by Act, 1996. The remedy u
Consumer Protection Act is o remedy provided to a consumer when
is a defect in any goods or services. The complaint means ony allegqti
writing made by a comploinant has also been explqined in Section 2
the Act The remedy under the Consumer Protection Act is confi

&

Complaint No.5317

comploint by consumer as defined under the Act for dekct or
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caused by a service provider, the cheap and o quick remedy has

provided to the consumer which is the object and purpose of the A

noticed above,"

22. Therefore, in view of the above ludgements and consid ins the

provisions of the Act, the authority is of the view that the com lainant

is well within right to seek a special remedy available in a bene cial Act

such as the Consumer Protection Act and RERA Acl' ?016 i tead of

F.lll Obiections regarding the circumstances being'force maieure'

23. The respondents-promoter has raised the contention drat the

construction of the tower in which the unit of the complainant is

situated, has been delayed due to force maieure circumstancet such as

orders passed by National Green Tribunal to stop construction during

20L5-2016-2017 -2 0 18, dispute with contractor, non-payment of

instalment by allottees and demonetization. The plea ofthe ondent

Complaint No.5317

ing that

plaint

itration

going in for an arbitration. Hence, we have no hesitation in hol

this authority has the requisite i.lirisdiction to entertain the c

necessarily. In the light of th tioned reasons, the ahthority

is of the view that the objection of the respondent stands rejected.

regarding various orders of the NGT and demonetisation and all the

pleas advanced in this regard are devoid of merit. The orders passed by

NGT banning construction in the NCR region was for a very short period

of time and thus, cannot be said to impact the respondent-builder

Ieading to such a delay in the completion. The plea regarding

demonetisation is also devoid of merit. Further, any conract and

dispute between contractor and the builder cannot be considered as a

ground for delayed completion ofproiect as the allottee was not a party

to any such contract. Also, there may be cases where allottees has not
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paid instalments regularly but all the allottees cannot be exp

suffer because of few allottees. Thus, the promoter responden

be given any leniency on based ofaforesaid reasons and it is we

principle that a person cannot take benefit ofhis own wrong.

c. Findings on the relief sought by the complainant.

G.l To refund the entire amount of Rs.96,A4,064/- paid-up amount
alongwith prescribed rate of interest'

24. The complainant intends to withdraw from the proiect and

refund of the amount paid by heiJi'respect of subject unit

interest at the prescribed rate as provided under section 18(

Act. Sec. 18(1J of the Act is reproduced below for ready refere

Provided that where an.ollottee does not intend tq withdruw frot the

project, he shall be paid, by*ii promoter, interest fo, ivery month oI +loy,'till'the 
handing over of the possession, ot such rote os may be prescnled."

(Emphosis supptied) I

25. Clause 13 ofthe buyer's agreement provides the time Period ofhandinB

over possession and the same is reproduced below: 
I

Complaint No.5317

"section 18: - Return of amount and compensation
1B(1). tf the promoter fails to complete or is unable to g
possession of an apartment, plot, or building'
(a). in accordance with the terms of the ogreement for sale or, os

case may bq duly completed by the date speciled therein; or
(b). due to discontinuqnce of his business as o developer on accou

cted to

cannot

settled

seeking

ng with

) of the

of suspension or revocation of the registrotion under this Act or
any other reoson,
he shall be liqble on demqnd to the allottees, in cose the allottae

wishes to withdraw from the proiecg without prejudice to any othor
remedy available, to return the omount received by him ln
respect of that apartment, plot" building, as the cqse msy be'

with interest at such rate as may be prescribed in this behalf
including compensation in the monner as provided under this Act:

13.3
Schedule for possession of the said unit
"subject to Force Mojeure, os defined herein ond further subject

to the Allottee hoving complied with oll its obligations under the

terms ond conditions ofthis Agreement qnd nothaving defoulted
under ony provision(s) ol this Agreement including but not A-

Pa e17 of24
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limited to the timely poyment ofoll dues ond chorges including
the totql Sale Consideratiotl registrotion charges, samp du$t
and other charges and also subject to the Allottee hoving
complied with allformalities or documentation as prescribed iy
the Company, the Compqny proposes to olfer the possession of
the soid Rental Pool Se\iced Apartment to the Allottee within o
period oI42 months from the date of approval of the Building
Plans ond/or fulfilment of the preconditions imposed there
under ("Commitment Period"). The Allottee Iurther qgree, ond
understands thotthe Company shall qdditionolly be entitled to a
period of 780 doys ("crace Period"), after the expiry ofthe soid
Commitment Period to ollow for unforeseen deloys beyond the
reasonable control of the Company."

The complainant has booked .a. residential apartment be.c. IslruErrLrdr .rPar LrueIlL

R0909, 9th floor, Tower- R in the'project named as ,[reo

situated at sector 59,

Rs.1,39,14,859/- out
I'

Rs.96,84,064 /-. The complainant

unit vide allotment letter dated

agreement was executed between the parties on Z1.O6.ZO13.

27. The buyer's agreement,is a pivotal legal document which sho

that the rights and liabilities of both builder/prom

buyer/allottee are protected candidly. The buyer,s agree

down the terms thatgovern the sale of different kinds ofp
residentials, commercials etc. between the buyer and the bui

in the interest of both the parties to have a well-dra

agreement which would thereby protect the rights of both

and buyer in the unfortunate event ofa dispute that may arise.

be drafted in the

understood by a

simple and unambiguous language which

common man with an ordinary ed

background. It should contain a provision with regard to stip

26.

of

of delivery of possession of the apartment, plot or building, as

tional

Complaint No.5317

for a total sale consid

made a pa

was allotted the above-

26.09.2012. The ap buyer

and

t lays

es like

buyer's

builder

should

may be

tion of

ent of
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may be and the right ofthe buyer/allottee in case ofdelay in

of the unit. In pre-REM period it was a general practice

promoter/developer to invariably draft the terms of the

buyer's agreement in a manner that benefited

promoter/developer. lt had arbitrary unilateral, and uncl

that either blatantly favoured the promoter/developer or gave

benefit ofdoubt because of the total absence of clarity over th

28. The respondent/ promoter has proposed to handover the po

the subject apartment within arier(d of 42 months from t

approval of building plans and/or fulfilment of the pre

imposed thereunder plus 180 days grace period for unfo

beyond the reasonable control of the company

respondent/promoter.

29. Further, in the present case, it is submitted by the respondent

that the due date of possession should be calculated from

consent to establish ftom pollution angle which was ob

07.02.2074, as itis the last ofthe statutory approvals which fo

of the preconditions. nrltt
30. The authority has gone through th6pos3eison clause ofthe a{reement

in the present nia$er. 0n a bare reading of the said claule of the

agreement reproduced above, it becomes clear that the posfssion in

the present case is linked to the "fulfilment of the preconditio{s" which

are so vague and ambiguous in itself. Nowhere in the agreem{nt, it has

been defined that fulfilment of which conditions forms a part 
tthe 

pre-

conditions, to which the due date of possession is subjectedlto in the

said possession clause. lf the said possession clause is read inlentirev,

Complaint No.5317

essr0n

a ong the

artmenta

o y the

clauses

em the

matter.

ssion of

date of

nditions

delays

e., the

romoter

date of

ned on

s a part
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the time period ofhanding over possession is only a tentative p riod for

completion ofthe construction ofthe unit in question and the moter

lity oris aiming to extend this time period indefinitely on one even

the other. Moreover, the said clause is an inclusive clause wh ein the

timely"fulfilment of the preconditions" has been mentioned for

delivery of the subiect apartment. It seems to be just a way to de the

Iiability towards the timely delivery ofthe subject unit. Accordi g to the

glaringestablished principles of law and natural justice when a certai

*

Complaint No.5317

illegality or irregularity comes to the notice of the adiudic

adjudicator can take cognizance ofthe same and adjudicate u

inclusion of such vague and ambiguoug'1 5pes of claus

tor, the

n it. The

in the

agreement which are totally arbitrary, one sided and nst the

interests of the allottee must be ignored and discarded in th totality.

In the light ofthe above-mentioned reasons, the authority is of e vrew

that the date of sanction of building plans ought to be taken asfthe date

for determining the due date of po5session,ofthe unit in questifn to the

complainants. Accordingly, in the present matter the aueldate of

possession is calculated from the date of approval of building 
{lans 

i.e.,

05.09.2013 which comes out to be OS.Og.ZOfZ.

31. The occupation certificate/completion certificate of the projelt where

the unit is situated has still not been obtained by the res{ondent-

promoter. The authority is of the view that the allottee cfnot be

expected to wait endlessly for taking possession ofthe allotted 
funit 

and

for which he has paid a considerable amount towards |he sale

consideration and as observed by Hon'ble Supreme Court ofllndia in

*,[,,,,.
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lreo Grace Realtech PvL Ltd, Vs. Abhishek Khanna & Ors., ci

no. 5785 of2019, decided on 11.01.2021.

".....The occupation certificate is not ovailoble even os on dote,
which cleorly omounts to deficienq oI seruice, The allottees
cannot be made to wait indelnitely for possession of the
qpqrtments allotted to them, nor can they be bound to tske
the oportments in Phose 1 ofthe project......."

I appeal

32. Further in the judgement of the Hon'ble Supreme Court of I

cases of Newtech Promoters and Developers Private Li ited Vs

State of U.P. and Ors. (supra) reiterated in case of M/s Sana tors

Complaint No. 5317

Private Limited & other Vs Union oflndia & others SLP (CivilJ

of 2020 decided on 12.05.2022. ilwas observed:

13005

agreement regqrdless of unforeseen events or stay orders of the
Court/Tribunal, which is in either way not ottributoble to the
allottee/home buyer, the promoter is under on obligation to
refund the omount on demand with interest ot the rate
prescribed by the Stote Government including compensation in
the monner provided under the Act with the proviso thot if the
allottee does notwish to withdrow from the project, he shall be

entitled for interest for the period of deloy till handing over
possession at the rote prescribed.

33. The promoter is responsible for all obligatlons, responsi es, and

functions under the provisions oF the Act of 20L6, or the +les and

regulations made thereunder or to the allottee as per for sale

under section 11[a)(a). The promoter has failed to complete r unable

to give possession ofthe unit in accordance with the terms of

for sale or duly completed by the date specified therein. A

the promoter is liable to the allottee, as the allottee wishes to

rdingly,

h
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from the project, without prejudice

return the amount received by him

at such rate as may be prescribed.

interest: However, the allottee intend to withdraw from the p

are seeking refund of the amount paid by her in respect of tl

unit with interest at prescribed rate as provided under rule

rules. Rule 15 has been reproduced as under:

Rule 15, Prescribedrate of interest- [Proviso to section 72,
and sub-section (4) and subsection (7) oI section 791

to any other remedy lable, to

interestin respect of the unit wi

34. This is without prejudice to any other remedy available to allottee

including compensation for which allottee may file an appl

adjudging compensation with the adjudicating officer under

read with section 31[1) oftheActof2016.

35. Admissibility of refund along wlth interest at prescri

Complaint No.531

(1) "For the purpose of proviso to section 72; section 18; a
sections [4) and (7) of section 19, the "interest at
prescribed" shall be the State Bank of lndia highest morgin
oflending rate +20k.:

Provided that in cose the State Bonk of lndio morginol
lending rate (MCLR) is not in use, it shall be replaced
benchmork lending rates which the Stote Bank of lndia
from time to time for lending to the generol public."

36. The legislature in its wisdom in the subordinate legislation

ation for

ction 71

rate of

iect and

e subject

15 of the

of
such

fix

nder the

sub-
rote
cost

provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature is

reasonable and if the said rule is followed to award the interest, it wilt

ensure uniform practice in all the cases.

37. Consequently, as per website of the State Bank of India i.e.,

https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as

on date i.e., 23.0A.2023 is 08,75%. Accordingly, the prescribed rate of

interest will be marginal cost of lending rate +270 i.e. ,10,75o/o.
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The definition ofterm 'interest,as defined under sect ion2(za)
provides that the rate of interest chargeable from the allott

relunded, and the interest ptpayqble by the allottee to the pro
te sllottee defaults in payment i

sholl be from the dqte the s otk; defaults i, poy^"nt to
promoter till the dote it is paid;,'

39. Accordingly, the non-compliance of the mandate contained inlsection
11(41[a) read with section 18(1J ofthe Act on the part ofthe res]ondent
is established. As such, the complainant is entitled to re of the
entire paid-up amount of Rs.96,94,064/- at the prescribed rate ol
interest i.e., @ 10.75% p.a. (the State Bank of India highest marginal cost
of lending rate (MCLRI applicable as on date rzolo] as prescribed under
rule 15 ofthe Haryana Real Estate (Regulation and Development) Rules,

Z0l7 from the date of each payment till the actual date of refund of the
amount within the timelines provided in rule 16 of the Haryana Rules

2017 ibid.

Directions of the authority

Complaint No.5317

38.

promoter, in case of default, shall be equal to the rate of inte which
the promoter shall be liable to pay the allottee, in case of d
relevant section is reproduced below:

"(za) "interest" meons Lhe rotesofinterest poyoble by the promotero
a ottee, qs the cose moy be.
Explonotion. -For the purpose of this clouse-(i) the rate of interest chorgeoble from the ollottee by the

in case of defoult, sholt be equqt tp the rate of interest whic the
promoter shall be liable to idy the qltottee, in case ofdefoult;

theAct

by the

ult. The

(i0 the interest payoble by thq promoter to the altottee shalt be
the dote the promoter recelved the amount or qny port there
the- do,te, the_a.maunt or' part thereof qnd tnieiest there

om
till
is

H.

40. Hence, the authority hereby passes this order and issues the foflowing
directions under section 37 of the Act to ensure complilnce of
obligations cast upon the promoter as per the function .n,.rr,"f, ,o ,n.
authority under section 34(f): I
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47.

42. File be consigned

Haryana Real

Dated: 23.08.2023

The respondent/promoter is directed to refund the amount

i.e., Rs.96,84,064/- received by it from the complainant

interest at the rate of 70.75o/o p.a. as prescribed under rule

Haryana Real Estate [Regulation and Development) Rules,

the date ofeach payment till the actual date ofrefund ofthe
amount,

A period of 90 days is given to the respondent to comply

directions given in this

would follow.

which legal co

Complaint stands dispo

5 of the

77 from

,ith the

uences
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