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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHOR.ITY, GURUGRAM

Complaint no. 4765 of 2022
Date of liling comDlaint: 0a.o7.2022
Order Reserve On: 06.07.2 123

Order Pronounced On: 24.O4.2 123

CORAM:

Shri Vijay Kumar Goyal Menber
APPEARANCE:

None Compl{nants

Shri Rishab Gupta Respondent

ORDER

1. The present complaint has been filed by the complainants/allottee

under Section 31 ofthe Real Estate (Regulation and Developmentl Act,

2016 (in short, the ActJ read with rule 28 of the Haryana Real Estate

(Regulation and Development) Rules,2017 (in short, the Rules) for

violation ofsection 11(4JIaJ ofthe Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision ofthe Act or the rules

and regulations made there under or to the allottee as per the

agreement for sale executed inter se.

Priyanka Dinkar Rao Borde
Sankalp Singh
R/O: D-401, Sispal Vihar, Sector-49,
Sohna Road, Gurugram Complainants

Versus

M/s International Land Developers Pvt. Ltd.

Office: B-418, New Friends Colony, New Delhi Respondent
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A. Unit and proiect related details

2. The particulars of the project, the details of sale co

amount paid by the complainants, date of proposed handing

possession and delay period, if any, have been detailed in the

tabular form:

Complaint No. 4765 of

Name and location of the "Arete" at Sector 33, Sohna

Nature ofthe project

04.06.2 013DTCP license n

Name of li

registered 9 valid up to 0

Unit no.

;3 of complaintJIsuper area]

Date of builder buyer
agreement

tt.06.20L4

(page no. 51 ofcomplaint)

Possession clause 10 Possession of apartment

10.1 Subject to timely grantofall
(including revisions thereol).

ceftificates. NOC', permission to

full/port occupation certificate

further subject to the Buyer

zof13

s. N. Particulars Details

Group Housing Colony

Project area 11.6125 acres

03.06.2019

International Land Developers Pvt. Ltd.

| 
704, 7,r floor, Tower D

| (page no. 53 of complaint)

10.

t4
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complied with all its obligations un&r the

terms and conditions ofthis Agreeme t,and
subject m all the buyers of the apararnents

in the Project making timely payments

including but not limited to the timely
poyment of the Total Sdle Considetation.

stamp duq/ and other charges, fea, lAC.

Levies &Taxes or increase in Levies &Toxes,

IFMSD, Escqlation Chqrges, dqosits,
Additional Charges to the Developer and
also subject to the Buyer hoving conplied
with all formalities or documentatlon as

prescribed by the Developer, the Dewloper
shqll endeqvor to complete the constt ction

of the Said Apartment within 4g(Forty-
Eight) months from the date ofexeiution
of this Agreement and ftrther
extension/grace period of 6 (six)
months.

1,1. Due date ofpossession 17.72.2078

(Calculated as 48 months from date of
execution of BBA plus 6 months grace

period as the same is unqualifiedJ

1,2. Total sale consideration Rs.71,05,7 7 5 /-
(page no. 108 ofcomplaint)

13. Amount paid by the

complainants

Rs. 48,73,629 / -

(as alleged by complainants]

14. Occupation certificate Not obtained

15. Offer ofpossession Not offered

B. Facts ofthe complaint:
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That the respondent company advertised with different meafs and

channels about their upcoming residential project namely 
l"Arete

Luxury Park Residences" at Village Dhunela, sector-33, Sohna, G{rgaon,

Haryana. 
I

That complainants who was interested to purchase an apartmfnt for

their own residential purposes, visited at the office and lured 
lby 

the

respondent company to book a flat in the said project by misleading

advertisements and wrongful representation via the brochure of the

project while emphasizing upon the high- lighting and key features of

their said project including "tiriiily possession" and usage of monolithic

aluminium form work technology along with using of furilding

information model(BIMJ" fo1 c on. It was their pro-

claimed statement that the said project is comparatively better than the

other residential project offered by other competitor builders since

respondents were: "offering of construction by using monolithic

aluminium form work technology along \,vith using of

information model (BlM)".

5. That the complainants while relying upon their said p

regarding the usage of afore-said technology of construction

much better than conventional technology and further more

projection & assurance of the respondent regarding handing

possession ofthe said flat within 48 months from the date of tion

of buyers agreement with additional grace period of 6 months;

one residential zBHK Flat with tentative super area 1275 s

payment of initial booking amount of Rs.3,00,000/- through

dated-30.1 1.2013.

ffi&
3.

6. That the complainants as per agreed terms of booking the

deposited a further sum of Rs.2,11,349/- through chequ

ection

ich is

their

r the

oked

ft. on

heque

d flat

dated

4 o'i 13
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7.2.2074 drawn at State Bank of India, in-addition to Rs.3,00,0

dated 13.3.20L4 via transfer/adlustment of amount deposited

Jaipali Singh & Maj. Gen. Mahavir Singh and Rs.4,00,000/- via

no.831.243 dated 28.3.2014 drawn at Citi Bank Branch.

That thereafter parties of the case entered into apartment

agreement dated-11.6.2014. AS per buyer's agreement the posr

Rs.36,02,280 against various demand letters/invoices raised

respondent time to time and accordingly the complainan

7.

8.

That on receipt of aforementioned aggregate amount of Rs.12,1 349 /-
dated(exclusive ofTDS amount), the respondent issued allotment le

30.04.2014 whereby allotted one residential unit bearing no. 4,7th

floor, tower-D, with super area approximate 1275 sq. ft.

buyer

sslon

of the unit will be handed over within 48 months of executio

apartment buyer agreement with a grace period of 6 months.

9. That the complainants opted for construction linked payment p

in consonance thereof, the complainants have made further pa

deposited a total sum of Rs.48,13;629/- as on dated 17 .11.2016

10. That though there was apparent delay in construction and handi

the unit in the stipulated time, however, on the false assuranc

respondent of increasing the pace of construction and payment delay

penalty, the complainants did not initiate any recourse of

against the respondent. But thereafter there is no constru

progress at the site. The complainants repeatedly approa the

Complaint No. 4765 of

/- on

Mrs.

eque

of the

n and

ent of

the

have

g over

of the

action

on in-

Respondent personally as well as via email communication

them to increase the pace of work and handover the boo

uested

flat in

stipulated time. But apart of frivolous assurances, nothing co ctive
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11.

was yield out, causing lots of immense mental agon, ihysical
harassment & financial loss to the complainants. 

l

That the complainants were in dire need of flat for thelr own

accommodation, the complainants even proposed to give an alfernate

flat in respondent's another project, however, even the said pfoposal

could not be shaped up because of malafide and fraudulent inttntions

ofthe respondent to usurp the hard earned money ofthe compliinants.

Henceforth, in the constrained circumstances as explained jherein

called upon the respondent to refund entire deposited amount of

Rs.48,13,629 /- along with interest from the respective date of deposits.

12. That the respondent has utterly failed to perform according to th

and conditions of said apartment buyer's agreement duly

However, the pace ofconstruction in the entire project was utte y slow

and after raising part of the structure building, there is no

construction at the site in recent years and practically, the res

has abandoned the tower site

13. That under the provisions of Section 18 of REM, the respo ent is

bound and the complainants are entitled for refund of amount

them to the respondent and also entitled to interest on the amo

the respondent along with the litigation charges.

C. Relief sought by the complainants:

above, the complainants servedJgqgl.0otic e dated tB/6/ZOZ2 ltia post

as well as on the authorized email IDs of the respondent and thereby

terms

cuted.

er

ndent

14. The complainants have sought following relief[sJ:

(i) Direct the respondent to refund the entire amount paid

complainants along with interest at prescribe rate of

aid by

t from

y the

terest

,rr.|u"r,,

F"ret,,"IlrI?6s,rFrl



15.

D.

t6.
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calculated from the date of receipt of amount till the date

refunded.

Complaint No. 4765 of

The reply on behalfofthe respondent has not been received. On e last

date of hearing the counsel of the respondent appeared and e last

replyopportunity was given to file the written submission but nei

nor written submissions was filed by them even after

opportunities. Therefore, the authority assumes/observes

ultiple

respondent has nothing to say in the present matter and acco

t the

ingly,

the authority proceeding with the facts ofthe complaint and the

of the respondent stands struck off.

unt is

efence

ict for

e, the

on to

Territorial iurisdiction

17. As per notification no. 1./92/2017-ITCP dated 1.4.12.2017 i ed by

Town and Country Planning Department, the jurisdiction of Rea Estate

D. I y;)

Regulatory Authority, Gurugram shall be entire Gurugram Di

all purpose with offices situated in Gurugram. In the present

project in question is situated within the planning area of Gu am

district. Thereforei;this authorityhas complete teiritorial ruri

deal with the present complaint.

D. II Subiect matter iurisdiction

18. Section 11(4J[a) of the Act, 2016 provides that the promoter

responsible to the allottee as per agreement for sale. Section 11

reproduced as hereunder:

Section 77(4)(a)

Ital

be

is

7 of 13
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Be responsible for oll obligations, responsibilities ond functions
under the provisions of this Act or the rules ond regulstions
made thereunder or to the alloxees os per the agreement for
sale, or to the associqtion of ollotteet as the case moy be, till the
conveyonce ofoll the apartments, plots orbuildings, os the cose
moy be, to the ollottees, or the common areas to the association
ofallottees or the competent authori6/, as the case may be;

Section 34-Fvnctions of the Authoriqt,

34(t ofthe Act provides to ensure compliance ofthe obligotions
cast upon the promotert the ollottees qnd the reql estqte
ogents under this Act and the rules and regulqtions made
thereunder.

19. So, in view ofthe provisions ofthe Act quoted above, the autho

complete jurisdiction to decide the complaint re

compliance of obligations by the promoter leaving aside compe sation

which is to be decided bv they the ad,rthe adjudicating officer if pursued

ty has

non-

by the

plaint

down

complainants at a later stage.

20. Further, the authority has no hitch in proceeding with the co

and to grant a relief of refund in the present matter in
judgement passed by the Hon'ble Apex Court in Newtech

of the

and Developers Private e of U.P. and Ors. 202 -2022

(1) RCR (Civil), 357 and retterated in case ofM/s Sona Itors

Private Limited & other Vs Union of India & others SLp U No.

73005 of 2020 decided on 72.05.2022wherein it has been lai

as under:

"86. From the scheme ofthe Act ofwhich o detailed reference hos
made and tqking note of power of qdjudication delineated with
regulotory authority and odjudicating oflicer, what finally culls is

t"
I
tt,

that olthough the Act indicqtes the distinct expressions like
'i nterest','penalqr' ond'compensotion', a conjoint read ing of Secti 1

ond 19 cleorly monifests thot when it comes to refund of the a
and interest on the refund amount, or directing pqyment ofin
delayed delivery of possession, or penolry ond interest thereon, it is
regulatory outhoriqtwhich hos the pouter to examine and determine
outcome ofo comploinL At the same time, when it comes to a qu
of seeking the relief of adjudging compensqtion qnd interest

Complaint No.4765 o

under Sections 12, 14, 18 ond 19, the adjudicoting olficer exclusivelylL
Pagq 8 of 13
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the power to determine, keeping in view the collective reading of,
71 reod with Section 72 ofthe Act. if the adjudication under Sectio
14, 18 and 79 other thon compensotion as envisoged, if extended
odjudicating olficer os prayed thot, in our viev may intend to
the ambit ond scope of the powers ond functions of the odjudi
olJicer under Section 71 ond that would be qgainst the mqndate
Act 2016."

Hence, in view of the authoritative pronouncement of the

Supreme Court in the case mentioned above, the authority
jurisdiction to entertain a complaint seeking refund of the amo

interest on the refund amount.
-t::ait.,!i_\

E. Entitlement of the complainants for refund:

27.

(i) Direct the respondent to refund the entire amount paid

complainants along with interest at prescribe rate of

calculated from the date of receipt of amount till the date ar

refunded.

22. ln the present complaint, the complainants intends to withd

the proiect and is seeking return of the amount paid by him in

of subject unit along with interest as per section 18(1) of the

the same is reproduced below for ready reference:

ofan aportment" plot, or building.-
(o)in accordance with the terms of the agreement lor sole or, as the

cose may be, duly completed by the dote specified therein; or
(b)due to discontinuonce ofhis business as o develoryr on account

suspension or revocdtion of the registrotion under this Act or for
any other reoson,

he shall be liable on demqnd to the allottees, in cose the dllottee
wishes to withdraw from the project, without prejudice to any other
remedy ovailable, to return the amount received by him in respect
of that apartmene plot, building, as the cqse mqy be, with interest
at such rate as may be prescribed in this behqlf including
compensation in the manner as provided under this Act:
Provided thot where an allottee does not intend to withdrow from the
project, he shall be paid, by the promoter, interest for every month
deloy, till the handing over of the possession, at such rote as may be

Complaint No.4765 of

:ton
12,

the
7nd
:ing

the

on'ble

as the

nt and

y the

terest

unt is

from

ct

and

or is unable to give possession
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prescribed,"
(Emphasis supplied)

23. Clause 10 ofthe buyer's agreement provides the time period ofhanding

over possession and the same is reproduced below:

1 0. P ossess ion of a portment
" 1 0. 1 S u bj ect to ti m ely g ro n t of q ll o p p rov als (i ncl ud ing rev i si o ns
thereoff. permissions. certificates. NOC\, permission to operqte,
full/part occupation certifcote etc, ond further subject to the
Buyer hqving complied with oll its obligations under the terms
and conditions ofthis Agreement, and subject to all the buyers of
the aportments in the Projectmoking timely payments including
but not limited to the timely payment of the Total Sole
Consideration. stamp duty ond other chorges, fees, lAC. Levies &
Tqxes or increase in Levies &Taxes, IFMSD, Escolation Charges,
deposits, Additional Chorgesto the Developer ond also subjectto
the Buyer having compliedwith o formalities or documentotion
os prescribed by the Developer, the Developer shall endeavor to
complete the construction of the Said Aportment within 49
(Forty-Eight) months from the date ol execution of this
Agreement ond further extension/grace period ol 6 (six)
months."

24. The complainants booked a unit in the respondent's project ahd was

allotted unit no.704,7th floor in tower D.. The BBA was e{ecuted

between the parties on 11.06.2014. As per clause 10 of the said FA" the

possession ofthe unit was to be given within a period of 4g (forqf-eightl

months from date of execution of the agreement along with I grace

period of6 months. Given the fact that the grace period was unqqalified,

the due date ofpossession comes out to be 11.12.2018.

25. The occupation certificate/completion certificate of the prorecu where

the unit is situated has still not been obtained by the resp(ndent-

promoter. The authority is of the view that the allottee carhot be

expected to wait endlessly for taking possession ofthe allotted uFit and

for which he has paid a considerable amount towards tne sale

consideration and as observed by Hon'ble Supreme Court of lfrdia in

Ireo Grace Realtech Pvt. Ltd. Vs. Abhishek Khanna & Orl., civil

{$,'- ^ppeat 
no.5785 of2019,decided on 11.01.2021.

Page 10 of13
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".....The occupotion certifrcate is not qvqiloble even as on date. I

which clearly omounts to delcienqt of service. The altouees I

connot be mode to woit indefrnitel! for possession of the I

apartments allotted to them, nor con they be bound to toLe the I

aportments in Phase 7 ofthe project.,,...." 
I26. Further in the .iudgement of the Hon,ble Supreme Court of Indif in the

cases of Newtech promoters and Developers private Limfted Vs

State of U.P. and Ors. ZOZL-ZOZZ(I) RCR (c ), 3S7 reirerated in case

ofM/s Sana Realtors Private Limited & other Vs Union oflndia & others

SLP (Civil) No. 13005 of 2020 decided on 72.05.2022, it was observed

as under: a
ffi

"25. The unqualified right ol the25. t he unquatilied right of the allottee to seek refund rekrred
llnder Section 1B(1)(d) and Seiiion l9(4) of tie Act'is not
dependent on any contingencies or stipulotions thercof. It appeors
that the legislature has consciously provided this right of refund
on clemand as an unconditionol absolute rightto the altottee, ifthe
promoter foils to give possession of Lhe oponment, plot or buiiding

regardless of unforeseen events or stoy orders of the
Court/Tribunal, which is in either woy not attributoble to the
allottee/home buyer, the promoter ii under an obligotion to
refund the qmounton demand with interest atthe rate prescribed
by the Stqte Government including compensation in the manner
provided under the Act with the proviso thqt if the allottee does
not wish to withdrqw from the project, he sha be entitled for
interest for the period of delay till handing over possession at the
rate prescribed."

27. The promoter is responsible for all obligations, responsibiliti

within the time stipuloted under the terms of the agreement

s, and

functions under the provisions of the Act of 201.6, or the and

regulations made thereunder or to the allottee as per agreement r sale

under section 11(4)(aJ ofthe Act. The promoter has failed to plete

or unable to give possession of the unit in accordance with the t sof
agreement for sale or duly completed by the date specified eretn.

Accordingly, the promoter is liable to the allottee, as the allottee hes

to withdraw from the pro.iect, without prejudice to any other medy

A 2ailable, to return the amount received by him in respect of

/V with interest at such rate as may be prescribed.

Page
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28. This is without preiudice to any other remedy available to the 
[llottee

including compensation for which allottee may file an applicafion for

adjudging compensation with the ad,udicating officer under secfions 71

& 72 read with section 31(11 oftheActof2016. I

29. The

section 18 ofthe Act read with rule 15 ofthe rules provide that in case

the allottee intends to withdraw from the proiect, the respond€mt shall

refund of the amount paid by the allottee in respect of the subjFct unit

with interest at prescribed rate as provided under rule LS of the rules.

Rule 15 has been reproduced as under:

"Rule 15. Prescribed rate of interest- [proviso to section 12,
section 18 ond sub-section (4) and subsection (7) ofsection 191

For the purpose of proviso to section 12; section 18; and sub-
sections (4) and (7) of section 19, the "interest at the rate
prescribed" shqll be the Stote Bank of India highest marginal
cost oflending rate +20k.:

30.

Provided that in cose the Stote Bank of lndio mqrginal cost of
lending rote (MCLR) is not in use, it sioll be repliced by such
benchmork lending rateswhich the State Bank of India moy fix
from time to tine for lending to the general public."

The legislature in its wisdom ii the subordinate legislation unfer the

provision of rule 15 of the rulethas determined the prescribe{ rate of

interest. The rate of interest so determined by the legislalure, is

reasonable and if the said rule is followed ,o ,*..0 ,n" ,n,l."rf n *,,,
ensure uniflorm practice in all the cases. 

I

I

Consequently, as per website of the State Bank of India i.e.,

https://sbi.co.in, the marginal cost of lending rate (in short, f"fflnl ,.
on date i.e., 24.OB.2Ozg is 8.75o/o. Accordingly, the prescribedlrate of

interest will be marginal cost oflending rate +2o/o i.e.,LO.7SVI. 
I

The authority hereby directs the promoter to return ,n" {rnoun,
received by him i.e., Rs.48,73,629 / - with interest at the rate of 10.75%

Page 12 of 13
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(the State Bank of India highest marginal cost of lending rate OTCLR)

applicable as on date +2o/o) as prescribed under rule 15 of the HFryana

Real Estate (Regulation and Development) Rules,2017 from thedate of

each payment till the actual date of refund of the amount within the

timelines provided in rule 16 ofthe Rules ibid..

Directions of the Authority:

Hence, the authority hereby passes this order and issue the folowing

directions under section 37 of the Act to ensure compli4rce of

obligations cast upon the promoters as per the functions entn+;ted to

the Authority under Section 34(0 of the Act of 2016:

The respondent/promoter is directed to refund the entire amount

of Rs. 48,13,629 / - paid by the complainants along with prescribed

rate of interest @ 10.7 5o/o p.a. as prescribed under rule 15 of the

Haryana Real Estate (Regulation & Developmentl Rules,2017 from

the date of each payment till the date of refund of the deposited

amount.

A period of 90 days is given to the respondent to comply with the

directions given in this order and failing which legal consequences

would follow.

H.

33.

D

34. Complaint stands disposed of.

35. File be consigned to the registry.

Haryana Real Estate Regulatory Authority, Gurugram

D^tedt 24.O8.2023

ii)

bt - <---+-)
(viiay Kuffi'ar c$al)

Member
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