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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 4765 0f2022
Date of filing complaint: | 08.07.2022
Order Reserve On: 06.07.2023
Order Pronounced On: 24.08.21@23

Priyanka Dinkar Rao Borde

Sankalp Singh

R/0: D-401, Sispal Vihar, Sector-49,

Sohna Road, Gurugram i Complainants
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2 .“'.- ‘;ﬁ“%..: : ;

M/s International Land Developersf’vt Ltd.
Office: B-418, New Friends Colony, New Delhi Respondent

CORAM:

Shri Vijay Kumar Goyal ' | Member
APPEARANCE: i oy

None g - Complainants
Shri Rishab Gupta : ; d Respo4dent

1.

ORDER |

The present complaint has been filed by the complainants/allottee
under Section 31 of the Real Estate (Regulation and Development) Act,
2016 (in short, the Act) read with rule 28 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the Rules) for
violation of section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all obligations,
responsibilities and functions under the provision of the Act or the rules
and regulations made there under or to the allottee as per the

agreement for sale executed inter se.

Pagr 10f13




e G

Complaint No. 4765 of 2022

Unit and project related details

2. The particulars of the project, the details of sale consideration, the

amount paid by the complainants, date of proposed handing OYer the

possession and delay period, if any, have been detailed in the following

tabular form:

S.N. Particulars Details
1. | Name and location of the | “Arete” at Sector 33, Sohna Gurugram
project g} 36 LA S
- NPl g™ g N Ly
7 S e e
2. | Nature of the project | Grou  Housing Colony
;‘J@;F}j@gﬁ —
3. | Projectarea 116125 acres.
4. |DTCPlicenseno. v~ ' |-44 of 2013.ddted 04.06.2013 valid up to
> 4 03.06:2019
5. | Name of licensee lntem'jational Ean;l Developers Pvt. Ltd.
6. | RERA Registered/ not | Registered &
registered Vide no. 06 of 2019 valid up to 02.07.2022
7. | Unit no. 704, 7th ‘ﬂoooi', Tower D
‘(page no. 53 of complaint)
8. |Unit area admeasuring | 1275sq.ft. |
(super area) (page no.53 of complaint)
9. |Date of builder buyer|11.06.2014
agreement (page no. 51 of complaint)
10. | Possession clause 10 Possession of apartment
10.1 Subject to timely grant of all approvals
(including revisions thereof). permissions.
certificates. NOCs, permission to aperate,
full/part occupation certificate etc. and
further subject to the Buyer having
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complied with all its obligations un

subject to all the buyers of the apa
in the Project making timely pa
including but not limited to the

Levies & Taxes or increase in Levies & Taxes,
IFMSD, Escalation Charges, deposits,
Additional Charges to the Developer and
also subject to the Buyer having complied
with all formalities or documentation as

prescribed by the Developer, the Developer
| shall endeavor to complete the cons

ction
‘of the Said Apartment within 48(Forty-

| Eight) months from the date of execution
~|of this Agreement and

_extension/grace period of 6 (six)
months. 1

Due date of possession

11. 11122018
[Calcuiateﬁ as ‘48 months from date of
execu@gni of BBA plus 6 months grace
period-as the'Same is unqualified)
12. | Total sale consideration | Rs. 71,05,775/-
| (page no. 108 of complaint)
13. | Amount paid by the | Rs.48,13,629/-
complainants (as alleged by complainants)
14. | Occupation certificate Not obtained
15. | Offer of possession Not offered

B.

A

Facts of the complaint:
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That the respondent company advertised with different meaps and

channels about their upcoming residential project namely \“Arete

Luxury Park Residences” at Village Dhunela, sector-33, Sohna, Gl.rrgaon

Haryana. |

That complainants who was interested to purchase an apartment for
their own residential purposes, visited at the office and lured"by the
respondent company to book a flat in the said project by mis*eading
advertisements and wrongful representation via the brochurel of the
project while emphasizing upon the hlgh lighting and key feat res of
their said project including "timé,]y péssessmn and usage ofmoIohthlc
aluminium form work technology along with using of b*.nldmg
information model(BIM)” for consti‘uctlon It was their own pro-
claimed statement that the sald pro;ect is Comparatlvely better than the
other residential pr0]ect offered by other competltor builders since
respondents were: “offering of construcfioh by using monolithic

aluminium form work technology along. with using of building

information model (BIM)”.

: . |
That the complainants while relying upon their said pr*ection

regarding the usage of afore-said technology of construction \a*hich is
much better than conventional technology and further more qn their
projection & assurance of the reépc;ndent regarding handing-over the
possession of the said flat within 48 months from the date of execution
of buyers agreement with additional grace period of 6 months; booked
one residential 2BHK Flat with tentative super area 1275 sq. ft. on
payment of initial booking amount of Rs.3,00,000/- through cheque
dated-30.11.2013. |

That the complainants as per agreed terms of booking the SFid flat
deposited a further sum of Rs.2,11,349/- through chequd{ dated
Pag‘f4of13
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7.2.2014 drawn at State Bank of India, in-addition to Rs.B,O0,0qO/- on

dated 13.3.2014 via transfer/adjustment of amount deposited I:#y Mrs.
Jaipali Singh & Maj. Gen. Mahavir Singh and Rs.4,00,000/- via Qheque
no. 831243 dated 28.3.2014 drawn at Citi Bank Branch. |

That on receipt of aforementioned aggregate amount of Rs.12,11,349 /-
n

(exclusive of TDS amount), the respondent issued allotment lette# dated

30.04.2014 whereby allotted one residential unit bearing no. 704, 7t

floor, tower-D, with super area approximate 1275 sq. ft. ‘

That thereafter parties of the case entered into apartmentl buyer
agreement dated-11.6.2014. Aéiber buyer’s agreement the possession
of the unit will be handed over w1th1n 48 months of executioj of the

apartment buyer agreement with a graceperiod of 6 months. |

That the complamants opted for constructionlinked payment plan and
in consonance thereof the complainants hav;e ‘made further payment of
Rs.36,02,280 against various demand letters/lnvmces raised by the
respondent time to tim_e'_a;gq___“;aggprdingly the complainants have

deposited a total sum of Rs.48,13,629/- as on dated 17.11.2016‘

That though there was apparentdelay in construction and handi#g over
the unit in the stipulated time, however, on the false assurance* of the
respondent of increasing the pace of construction and payment |fdelay
penalty, the complainants did not initiate any recourse of leg:j action
against the respondent. But thereafter there is no construcﬁon in-
progress at the site. The complainants repeatedly approacl‘*ed the
Respondent personally as well as via email communication requested
them to increase the pace of work and handover the booked flat in
stipulated time. But apart of frivolous assurances, nothing constructive
l
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'

was yield out, causing lots of immense mental agony, qhysical

harassment & financial loss to the complainants. |

11. That the complainants were in dire need of flat for the!r own
accommodation, the complainants even proposed to give an alternate
flat in respondent’s another project, however, even the said pt:'oposal
could not be shaped up because of malafide and fraudulent intentions
of the respondent to usurp the hard earned money of the compla‘inants.
Henceforth, in the constrained circumstances as explained ‘Iherein
above, the complainants ser\fe,g;-!_gggggsl{g:x;otice dated 18/6/2022 \Ila post
as well as on the authorized erﬁalglgs of the respondent and thereby

called upon the respondent’ 1:0';' g'eﬁmt‘i"el;\\tire deposited amt*unt of

Rs.48,13,629/- along with inferé?t? froﬁ?n the.:;:\e"spective date of dTposits.

12. Thatthe respondenthas utterly failed to perform according to tll; terms
cuted.

and conditions of said apartment buyer’s agreement duly e

and after raising part of the structure building, there is no further

construction at the site\in 'recent;jé:eggs and practically, the respondent

T

However, the pace of construction in the entire project was utteiy slow

has abandoned the tower site

13. That under the provisions of Section 18 of RERA, the responLent is
bound and the complainants are entitled for refund of amount taid by
|

them to the respondent and also entitled to interest on the amount from

the respondent along with the litigation charges.
C. Relief sought by the complainants: |
14. The complainants have sought following relief(s):

(i) Direct the respondent to refund the entire amount paid by the

ﬂ\/ complainants along with interest at prescribe rate of irterest

|
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calculated from the date of receipt of amount till the date am:bunt is

refunded.

The reply on behalf of the respondent has not been received. On ":he last
date of hearing the counsel of the respondent appeared and cﬂne last
opportunity was given to file the written submission but neither reply
nor written submissions was filed by them even after n*ultiple
opportunities. Therefore, the authority assumes/observes tl?at the
respondent has nothing to say in the present matter and accoﬂdingly,
the authority proceeding with the facts of the complaint and the c*efence

of the respondent stands struck off '

D. Jurisdiction of the authority

16.

17.

18.

"-»-_-.,

The authority has terrltorlal as well as sub]ect matter ]unsdlcrlon to

adjudicate the present complaint for the reasons given below.

D.1  Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 iss+1ed by
Town and Country Plannil:[g Department, the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for
all purpose with ofﬁcessftuated in Gurugram: In the present cise, the
project in question is situated within the planning area of Gu*ugram
district. Therefore, thisauthority has complete territorial jurisdi¢tion to

deal with the present complaint.
D.II  Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter #1&11 be
responsible to the allottee as per agreement for sale. Section 11['5] (a)is

reproduced as hereunder: |

Section 11(4)(a) '

|
Pag* 7 of 13
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Ll

19.

20.

Be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations
made thereunder or to the allottees as per the agreement for
sale, or to the association of allottees, as the case may be, till the
conveyance of all the apartments, plots or buildings, as the case
may be, to the allottees, or the common areas to the association
of allottees or the competent authority, as the case may be; ‘

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations ‘
cast upon the promoters, the allottees and the real estate |
agents under this Act and the rules and regulations made |
thereunder. |

So, in view of the provisions of the Act quoted above, the authorzty has

ad f

complete jurisdiction to decnde the complaint regardm* non-
compliance of obligations by the promoter leaving aside compensation
which is to be decided by the ad]udlcatmg officer if pursued by the

complainants at a later stage. ™

Further, the authorlty has no hitch in proceedmg with the complaint

and Developers Prifﬁate Lirfl“fted -Vs*St&te”of U.P. and Ors. 202
(1) RCR (Civil), 357 and reiterated~in case of M/s Sana

that although the Act indicates the distinct expressions like ‘refund’,
‘interest’, ‘penalty’ and ‘compensation’, a conjoint reading of Sections 18
and 19 clearly manifests that when it comes to refund of the amount,
and interest on the refund amount, or directing payment of interestifor
delayed delivery of possession, or penalty and interest thereon, it is the
regulatory authority which has the power to examine and determine the
outcome of a complaint. At the same time, when it comes to a question
of seeking the relief of adjudging compensation and interest thereon
under Sections 12, 14, 18 and 19, the adjudicating officer exclusively has
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the power to determine, keeping in view the collective reading of. Section
71 read with Section 72 of the Act. if the adjudication under Sections 12,
14, 18 and 19 other than compensation as envisaged, if extended to the
adjudicating officer as prayed that, in our view, may intend to expand
the ambit and scope of the powers and functions of the adjudicating
officer under Section 71 and that would be against the mandate of the

Act 2016.” |

21. Hence, in view of the authoritative pronouncement of the hon‘ble

interest on the refund amount. _ |

L P !

Entitlement of the complamants for refund: '

Supreme Court in the case mentioned above, the authority ‘\as the

jurisdiction to entertain a complaint seeking refund of the amojmt and

(i) Direct the respondent to refuridvthe entire amount paid |by the

22. In the present complaint, the complainants intends to withdra

refunded.

the project and is seeking return of the amount paid by him in

the same is reproduced bélow for 'reé’_idy reference:

] T

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete'or is unable to give possession

of an apartment, plot, or building.-

(a)in accordance with the terms of the agreement for sale or, as the
case may be, duly completed by the date specified therein; or

(b)due to discontinuance of his business as a developer on account of
suspension or revocation of the registration under this Act or for
any other reason,

he shall be liable on demand to the allottees, in case the allottee

wishes to withdraw from the project, without prejudice to any other

remedy available, to return the amount received by him in respect

of that apartment, plot, building, as the case may be, with interest

at such rate as may be prescribed in this behalf including

compensation in the manner as provided under this Act:

Provided that where an allottee does not intend to withdraw from the

project, he shall be paid, by the promoter, interest for every month of

complainants along wnth iﬁ:;ef‘gsgﬁat prescnbe rate of *uerest
calculated from the date of receipt of amount till the date amount is

W from

respect

of subject unit along ' with interest as per section 18(1) of the Act and

delay, till the handing over of the possession, at such rate as may be

I
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prescribed.”
(Emphasis supplied)
23. Clause 10 of the buyer’s agreement provides the time period of handing

over possession and the same is reproduced below:

10. Possession of apartment

“10.1 Subject to timely grant of all approvals (including revisions
thereof). permissions. certificates. NOCs, permission to operate,
full/part occupation certificate etc. and further subject to the
Buyer having complied with all its obligations under the terms
and conditions of this Agreement, and subject to all the buyers of
the apartments in the Project making timely payments including
but not limited to the timely payment of the Total Sale
Consideration. stamp duty and other charges, fees, IAC. Levies &
Taxes or increase in Levies & Taxes, IFMSD, Escalation Charges,
deposits, Additional Charges to the Developer and also subject to
the Buyer having complied with all formalities or documentation
as prescribed by the Developer, the Developer shall endeavor to
complete the construction of the Said Apartment within 48
(Forty-Eight) months from the date of execution of this
Agreement and further extension/grace period of 6 (six)
months.”

24. The complainants booked a unit in the respondent’s project ahd was

between the parties on 11.06. 2014 As per clause 10 of the said BBA, the

possession of the unit wasto be given within a period of 48 (fortj—eight)

allotted unit no. 704, 7% floor in tower D The BBA was e;fcuted

months from date of executi'pn of the agreement along with # grace
period of 6 months: Given the fact that the grace period was unqqaliﬁed,

the due date of possession comes out to be 11.12.2018.

25. The occupation cértiﬁcate/complet’ibn certificate of the projecd where
the unit is situated has still not been obtained by the respandent-
promoter. The authority is of the view that the allottee cannot be
expected to wait endlessly for taking possession of the allotted unit and
for which he has paid a considerable amount towards the sale
consideration and as observed by Hon'ble Supreme Court of lhdia in
Ireo Grace Realtech Pvt. Ltd. Vs. Abhishek Khanna & 0!‘1{;., civil

/‘f&/ appeal no. 5785 of 2019, decided on 11.01.2021.
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“....The occupation certificate is not available even as on date, /
which clearly amounts to deficiency of service. The allottees

cannot be made to wait indefinitely for possession of the |
apartments allotted to them, nor can they be bound to take the |
apartments in Phase 1 of the project......." !

Further in the judgement of the Hon’ble Supreme Court of Indi*) in the
cases of Newtech Promoters and Developers Private Lim*ted Vs
State of U.P. and Ors. 2021-2022(1) RCR (c), 357 reiterated‘in case
of M/s Sana Realtors Private Limited & other Vs Union of India 84 others

SLP (Civil) No. 13005 of 2020 decided on 12.05.2022, it was observed

“25. The unqualified right of the allottee to seek refund referred ‘
Under Section 18(1)(a) and Section-19(4) of the Act is not |
dependent on any contingencéies or stipulations thereof, It appears
that the legislature hasconsciously provided this right of refund
on demand asanunconditional absolute right tothe allottee, if the
promoter fails to give possession of the apartment, plot or building
within the time stipulated under the terms of the agreement
regardless of . unforeseen -events or stay- orders of the
Court/Tribunal, which is in either way not attributable to the
allottee/home buyer, the promoter is under an obligation to
refund the amount on demand with interest at the rate prescribed
by the State Government including compensation in the manner
provided under the Act with the proviso. that if the allottee does
not wish to withdraw from the project; he shall be entitled for
interest for the period of delaytill handing over possession at the
rate prescribed.” 5 % ;

as under:

2

functions under the provisions of the Act of 2016, or the rules and
regulations made thereunder or to the allottee as per agreement for sale
under section 11(4)(a) of the Act. The promoter has failed to ¢ plete
or unable to give possession of the unit in accordance with the terms of

agreement for sale or duly completed by the date specified therein.

The promoter is responsible for all.obligations, responsibilities, and
r
Accordingly, the promoter is liable to the allottee, as the allottee wishes
to withdraw from the project, without prejudice to any other remedy
available, to return the amount received by him in respect of the unit
with interest at such rate as may be prescribed.
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l
This is without prejudice to any other remedy available to the 'Flllottee
including compensation for which allottee may file an application for
adjudging compensation with the adjudicating officer under sections 71

& 72 read with section 31(1) of the Act of 2016.

Admissibility of 1 i i i : The
section 18 of the Act read with rule 15 of the rules provide that in case
the allottee intends to withdraw from the project, the respondef%lt shall
refund of the amount paid by the allottee in respect of the subject unit
with interest at prescribed ratafa"s;_’pmvided under rule 15 of tHe rules.
Rule 15 has been reproduced;ﬁééu_nﬂgr: .

“Rule 15. Prescribed rate of r‘nte;;est— [Prowso to section 12,
section 18 and sub-section (- 4) and s%secthp (7) of section 19]

For the purpose of proviso to secrffﬁn 12; section 18: and sub-
sections (4) and (7) of section 19, the “interest at the rate
prescribed” shall be the State Bank of India hlghest marginal
cost of lending rate +2%.: = ; |

Provided that in case the State Bank of !ndia,:{ﬁ‘qrgma! cost of |
lending rate (MCLk) is not in use, it shall'be replaced by such
benchmark lending rates which the State Bank of India may fix
from time to time for lending to the general public.” '

The legislature in its wisdom_in the subordinate legislation un&ier the
provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of intereét so determined by the legislature is
reasonable and if the said rule is followed to award the mteres¢ it will

ensure uniform practice in all the cases. |

Consequently, as per website of the State Bank of lnc‘ia ie,
https://sbi.co.in, the marginal cost of lending rate (in short, M#LR) as
on date i.e.,, 24.08.2023 is 8.75%. Accordingly, the prescribed rate of

interest will be marginal cost of lending rate +2% i.e., 10.75%. |

|
The authority hereby directs the promoter to return the amount

received by him i.e,, Rs. 48,13,629/- with interest at the rate of 10.75%
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(the State Bank of India highest marginal cost of lending rate (NCLR)
applicable as on date +2%) as prescribed under rule 15 of the Haryana
Real Estate (Regulation and Development) Rules, 2017 from the date of
each payment till the actual date of refund of the amount within the

timelines provided in rule 16 of the Rules ibid..
Directions of the Authority:

Hence, the authority hereby passes this order and issue the following
directions under section 37 d-f the Act to ensure compliz'mce of

obligations cast upon the prom"‘te;ss as per the functions entruFted to

the Authority under Section 34(6 :; ihe Act of 2016:

i) The respondent/pmmoter is dlrected to refund the entire amount
of Rs. 48,13,629/- paid by the complamants -along with prescribed
rate of interest @ 10.75% p:a. as prescribed under rule 1J of the

Haryana Real Estate (Regulation & Development) Rules, 20*7 from
the date of each payment till the date of refund of the det)osmed
amount.

ii) A period of 90 days is given to the respondent to comply vhth the

directions given in this order and falhr;:g which legal consequences

would follow.

Complaint stands disposed of.

File be consigned to the registry.

(Vi 1]1:1;( ;um)

Member

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 24.08.2023
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