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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. 1726 ot zOZ2
Date of filing comDlaint: L9.O4.2022
Order Reserve On: 06.o7.2023
Order Pronounced On: 24.08.2023

CORAM:

Shri Vijay Kumar Goyal Member
APPEARANCE:

Shri Vaibhav Tyagi (Advocate) Compl{nant
Shri Rishabh Gupta (Advocate) Respondent

ORDER

1. The present complaint has been filed by the complainant/allottef under

Section 31 of the Real Estate [Regulation and Developmenq e{, ZOrO

(in short, the Act) read with rule 28 of the Har),ana ReallEstate

(Regulation and Development) Rules,2017 fin short, the Rutes) for

violation ofsection 11(4)(aJ of the Act wherein it is inter alia prelcribed

that the promoter shall be responsible for all obliJations,

responsibilities and functions under the provision ofthe ect or t{e rules

and regulations made there under or to the allottee as fler the

agreement for sale executed inter se. I

Nirai fain
R/O: B-203, Parasvnath Prestige,
Sector-934, Noida Complalnant

M/s International Land Developers.Pvt. Ltd.

Office: B-418, New Friends Colony, New Delhi Respondent

Pagd I of 12
A.



2.

HARERA
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A.

3.

The reply on behalf ofthe respondent has not been received. 0n the last

date of hearing the counsel of the respondent appeared and was

directed to file the written submission but neither reply nor written
submissions was filed. Therefore, the authority assumes/observes that
the respondent has nothing to say in the present mat0er and

accordingly, the authority proceeds with the case without replyand the

defence ofthe respondent stands struck off.

Unit and project related details

The particulars of the projecg the details of sale consideratlon, the

amount paid by the complainant, date of proposed handing wer the

possession and delay period, ifqny, h.3ve been detailed in the f4lowing
tabular form:

s. N. Particulars Details

1. Name and location of the
project

"Arete" at Sector 33, Sohna Gurugram

2. Nature ofthe project Group Housing Colony

3. Project area 11.5125 acres

4. DTCP Iicense no. 44 of 20L3 dated 04.06.2013 valid up to
03.06.2019

5. Name oflicensee International Land Developers Pvt. Ltd.

6. RERA Registered/ not
registered

Registered

Vide no. 06 of 2019 valid up to 02.07.2022

7. Unit no. 701, 7tt Floor, Tower F

(page no. 65 ofcomplaint)

B. Unit area admeasuring
(super areaJ

1325 sq. ft.

(page no. 65 ofcomplaintJ

/d-
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HARERA
GURUGRAI/ Complaint No. 1.726

Allotment letter t8.04.2014

(page no. 51 ofcomplaintJ

Date of builder buyer
agreement

10.04.2015

(page no. 55 ofcomplaint)

Possession clause 10 Possession of apartment

10.1 Subjectto timely grant of oll
(including revisions thereol).
certilicqtes, NOCS, permission to
ull/pqrt occupation certilcote

ied with all its obligations
terms and conditions ofthis
wbject to oll the buyers of the (

in the Project making timely
but not limited to the

payment of the Total Sole
stamp duty and other chqrges,
Levies & Taxes or incredse in Levies
IFMSD, Escalation Charges,
Additional Charges to the

lso subject to the Buyer hoving
with all formalities or docu
,rescribed by the Developel the
hall endeavor to complete the co

of the Said Ap7rtment within
Eight) months from the date of

this Agreement ond
extension/grace period of 6
months.

and

t, and

timely

Taxes,

tion.

IAC.

and

(six)

ffrl /

w

Due date ofpossession 10.10.2019

(Calculated as 48 months from
execution of BBA plus 6
period as the same is unqualifiedl

Total sale consideration Rs.75,94,050/-

1,1.

lv
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27.01.20t4.

5.

B. Facts ofthe complaint:

4. That the complainant after the assurances of

booked a unit in the

That thereafter

no. F-701, T

apartment

from the date of

executed the ap

ount Rs. 3 /- on

18.04.20r4 unit

The

within

the

with the

was

10.04.2015. As per the clause 10.1 of the apartment buyer,s

the possession of the unit was promised within 48 mol

n

t,

6

months from the date ofthe agreement i.e., by October 2019

ofgrace period).

6. That the respondent started the construction on 30.03.201S

had been misleading the complainant for a year that the

commenced and will be delivered as was promised. , the

respondent had taken advance from the complainant before all

isthe crucial sanctions from the concerned authorities and the

the

o

and

has

Complaint No. 1.726

[as per payment plan on page

complaintj

Amount paid by the
complainant

Rs. 19,86,110/-

Ias alleged by complainant]

occupation certificate Not obtained

0ffer ofpossession

evident from the fact that the respondent had
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environmental clearance only on 1S.04.2014 while the bookingFmount
was paid on 21.01.2014.

7, That the construction of the project was at halt and absolqtely no

substantial construction has taken place at the site especially peftaining

to the Tower F where the unit of the complainant is situatfd. The

complainant through various emails and communications jsought

update from respondent regarding the status of construction and

possibility of getting timely possession but it was of no a as the

substantial progress with regards to the construction ofthe pr

That the complainant had terminated the buyer,s agree8. nt by

nd the

.2079.

Tower

lated

requesting the opposite party to cancel their allotment and ret

amount paid by them along with interest vide email dated 14.0

9. That the respondent had failed to provide possession ofall unit to

the complainant as promised by it. Further, there has been no pdate

available with regards to the consfruction update and w n the

complainant visited project site, he was shocked to find t the

construction ofthe proiect is at standstill and the construction o

F is far from completion. Furthermore, the respondent had led to
provide any concrete information with regards to their s to

complete the proiect and provide possession to the complainan

Relief sought by the complainant:

The complainant has sought following relief(s):

(i) Direct the respondent to refund the entire amount paid

complainant along with interest at prescribe rate ofinterest ca

y the

C.

respondent could never provide any satisfactory response. The

complainant visited the project site multiple times but there was no

{v

10.

from the date of receipt of amount till the date amount is r ed.

Complaint No. 1726 of2022
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11. The reply on behalfofthe respondent has not been received. Onlthe last

date of hearing the counsel of the respondent appeared and one last

opportunity was given to file the written submission but neithfr reply
nor written submissions was filed by them even after +ultiple
opportunities. Therefore, the authority assumes/observes $at the

respondent has nothing to say in the present matter and accofdingly,

the authority proceeding with the facts ofthe complaint and the flefence
ofthe respondent stands struck off.

12. The authority has territorial as well as subject matter jurisdiction to

1,4.

adjudicate the present complaint for the reasons given below.

D. I Territorial iurisdiction

As per notification no. 1,/92/2012-1TCp dated 14.72.201,7 issued by

Town and Country Planning Department, the iurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram District for

all purpose with offices situated in Gurugram. In the present case, the

project in question is situated within the planning area of Gurugram

district. Therefore, this authority has complete territorial jurisdiction to

deal with the present complaint.

D. II Subiect matter iurisdiction

Section 11(4J(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4) (a) is

reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules ond regulotions
made thereunder or to the allottees as per the ogreement for

D,

Complaint No. 1726 of 2022

15.
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sole, ortothe associqtion ofollottees, as the case mqy be, till the
conveyance ofall the opartments, plots or buildings, as the case
may be, to the ollottEes, or the common areqs to the ossociqtion
of allottees or the competent outhoriq,, as the cose moy be;

Section 34-Functions ol the Authority:

34(l) ofthe Act provides toensure complionce ofthe obligotions
cost upon the promoters, the qllottees ond the reol estotc
agents under this Act ond the rules ond regulotions made
thereunder,

15. So, in view ofthe provisions ofthe Act quoted above, the auth

complete jurisdiction to decide the complaint regardi

compliance of obligations by the promoter leaving aside comp

qnd 19 clearly mqnifes* that when it comes to refund of the omo
and interest on the refund amount, or directing payment of interest

ity has

non-

sation

by the

L6.

which is to be decided by the adiudicating officer if p
complainant at a later stage.

Further, the authority has no hitch ititch in proceeding with the co plaint

and to grant a relief of refund in the present matter in vi of the

judgement passed by the Hon'ble Apex Court in Newtech

and Developers Private Limited Vs State of ll,p. and Ors. 202 -2022

(1) RCR (Civil), 357 and reiterated in case ofM/s Sano Itors
Privote Limited & other Vs Union of lndia & others SLp U No.

down13005 of 2020 decided on 12.05,Z022wherein it has been I

as under:

"86, From the scheme ofthe Act ofwhich o detailed reference hos
made ond taking note of power of odjudication delineated with
regulatory authority ond adjudicating olfrcer, whot finally culls ts

{,
I
t,

that although the Act indicates the distinct expressions like
'i nterest','penalty' and'compensation', q conjoint reoding of S, 1

delayed delivery ofpossession, or penolqt ond interest thereon, it is
regulatory authoritywhich hos the power to examine and determine
outcome ofa comploint. At the same time, when it comes to a qut
of seeking the reliel of odjudging compensotion ond interest th

e
e

n
n

under Sections 12,14,18 qnd 19, the adjudicoting olftcer exclusively os
the power to determine, keeping in view the collective reading of Sect
71 reod with Section 72 of the Act, if the adjudicqtion under Sections

Complaint No. 1726

fi.
14, 18 and 19 other than compensation os envisoged, if extended to

2,
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adjudicoting ollicer os proyed thqt, in our vieL moy intend to e
the qmbit ond scope of the powers and functions ;f the adjudn
olJicer under Section 77 ond thot would be again$ ;he manAq@
Act 2016."

77. Hence, in view of the authoritative pronouncement of the

Supreme Court in the case mentioned above, the authority

iurisdiction to entertain a complaint seeking refund of the am

interest on the refund amount.

E. Entitlement of the complainant for refund:

(iJ Direct the respondent to

complainant along with interel

from the date of receipt of amount till the date amount is refu

In the present complaint, the compiainant intends to withdraw
project and is seeking return of the amount paid by him in r,
subject unit along with interest as per section 1g(1) of the Act

same is reproduced below for ready reference:

case moy be, duly completed by the dqte specified therein; or
(b)due to discontinuance ofhis business os a developer on account of

suspension or revocotion oI the registrotion under this Act or for
any other reason,

he shall be liable on alemand to the qllottees, in case the allottee
wishes to withdrqw from the project, without prejudice to ony other
remedy availoble, to return the amount received by him in respect
oJ thot aportment, plot, building, as the case may be, with intirest
ot such rate as mqy be prescribed in this beholf including
compensqtion in the monner qs provided under this Act:
Provided thot where an ollottee does not intend to withdraw lrom the
p.roject, he shall be paid, by the promoter, interestfor every month of
delay, till the handing over of the possession, at such rote as may bi
prescribed."
(Emphasis supplied)

18.

"Section 78: - Return of amount qn
18-(1). lf the promoter fails to complete or is unable to give possession
ofan apartment, plot, or building.-
(a)in occordqnce with the terms of the agreement for sale or, as the

19. Clause 1.0 ofthe buyer's agreement provides the time period of
over possession and the same is reproduced below:

Complaint No. 1726 o

on'ble

as the

nt and

entire amount paid by the

ribe rate ofinterest ted

m the

ect of

nd the

ing
fi.
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"10.1 Subject to timely gront ofoll approvals (including revisions
thereon. permissions. certifrcates. NOCs, permission io operatq
full/pqrt occupation certilicote etc. and further subjeci to the
Buyer hoving complied with all its obligations under the terms
and conditions of this Agreement, and subject to all the buyers of
the opartments in the project making timely poyments in;luding
but not limited to the timely poyment of the Totol Sqie
Consideration. stamp duty ond other charges,Iees, IAC. Levies &
Taxes or increase in Levies & Taxes, |FMSD, Escalstion Charges,
deposits, Additional Chqrges to the Developer and atso subieit to
the Buyer hoving complied with altformotities or docume;tution
as prescribed by the Developer, the Developer shall endeavor to
complete the construction of the Soid Aportment within 48
Gorv-Eight) months from the date of execution of this
Agreement and Iufther extension/grace period of 6 (six)
months."

20. The complainant booked a unit in the respondent,s project

allotted unit no. 701, Tt\ floor in tower F. The BBA was

between the parties on 10.04.201S. As per clause 10 ofthe said

10, Possession of aportment

possession ofthe unitwas to be given within a period of4g (fo

months from date of execution of the agreement along with
period of 6 months. Given the fact that the grace period was unq

the due date ofpossession comes outto be 10.10.2019.

21. The occupation certificate/completion certificate ofthe proje

",....The occupation certificote is not available even os on date,
which clearly amounts to deficiency of service, The allottees
connot be mode to woit indefinitely for possession of the
opartments allotted to them, nor cqn they be bound to take the

the unit is situated has still not been o_btqliled by the resp dent-trI
promoter. The authority is of the view that the allottee ot be

expected to wait endlessly for taking possession ofthe allotted

for which he has paid a considerable amount towards

consideration and as observed by Hon'ble Supreme Court of
Ireo Grace Realtech Pvt, Ltd. Vs. Abhishek Khanna &
appeal no.5785 of2019, decided onlt.Ot.Z\Zt.

., civil

was

uted

*rjrrfl

A, the

-eightJ

grace

ed,

where

t and

e sale

dia in

(d/
aportments in Phase l ofthe project.,,....,'

Complaint No. 1726 of2022
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22. Further in the judgement of the Hon,ble Supreme Court of tndf in the

cases of Newtech Promoters and Developers private Limlted Vs

State of U.P. and Ors.2O2|-ZOZ2(1) RCR (c ), 3S7 reiterated in case

of M/s Sana Realtors Private Limited & other Vs Union of India & others

SLP (Civil) No. 13005 of 2020 decided on

as under:

72.05.2022, it was ofserved

r sale

sof

medy

e unit

lottee

"25. The unqualified right of the allottee to seek refund referred
Under Section 18(1)(a) and Section 19(4) of the Act is not
dependent on any contingenciesor stipulotions thereof. It qppeors
that the legislature has consciously Drovided this rioit of iefundthat the legislature has consciously provided this right of refund
on demand os an unconditional absolute rightto theallottee, ifthe
promoterfails to give possession ojthe apartment, plot or buiiding
wtthtn the time stipulated undir;..the terms of the agreement
regardless of unforeseen events or stay orders of the

within the time stipulated u)

Court/Tribunal, which is in either woy not ottributable to the
allottee/home buyer, the promoter is under on obligation to
refund the amounton demand with interest qtthe rote prescribed
by the State Government including compensation in the manner
provided under the Act with the proviso that if the o ottee does
not wish to withdrow from the project, he shalt be entitled for
interest for the period ofdelay till honding over possession ot the
rote prescribed."

23. The promoter is responsible for all obligations, responsibiliti

functions under the provisions of the Act of 2016, or the

regulations made thereunder or to the allottee as per agreement

and

and

Page lO of 12

under section 11(4)(a) ofthe Act. The promoter has failed to c plete

or unable to give possession ofthe unit in accordance with the

agreement for sale or duly completed by the date specified

Accordingly, the promoter is liable to the allottee, as the allottee shes

to withdraw from the project, without pre,udice to any other

available, to return the amount received by him in respect of
with interest at such rate as may be prescribed.

24. This is without prejudice to any other remedy available to the

including compensation for which allottee may file an applica on for/{



25.

26.

27.

ffi HARERA
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adjudging compensation with the adjudicating officer under se

& 72 read with section 31(11 ofthe Act of2016.

The legislature in its wisdom in the subordinate legislation u

provision ofrule 15 ofthe rules, has determined the prescribe

Complaint No. 1726 o

The

section 1B ofthe Act read with rule 15 ofthe rules provide t ln case

the allottee intends to withdraw from the project, the respond t shall

refund of the amount paid by the allottee in respect of the subj ct unit

with interest at prescribed rate as provided under rule 15 of rules.

Rule 15 has been reproduced as under:

"Rule 15. Prescribed rote [Proviso to section 12,
section 78 ond sub-section (7) ofsection 191

Provided that in case the Stote Bank of Indio morginal cost of
lending rate (MCLR) is not in use, it sholl be reploced by such
benchmork lending rates which the Statc Bank of lndia may fix
from time to time for lending to the generql public."

ons 71

r the

rate of

rate of

mount

0.7 5o/o

interest. The rate of interest so determined by the legisl re, is

reasonable and if the said rule is followed to award the inte

ensure uniform practice in all the cases.

it will

Consequently, as per website of the State Bank of I i.e.,

https://sbi.co.in, the marginal cost of lending rate [in short, M

on date i.e., 24.08.2023 is 8.75o/o. Accordingly, the prescribed

interest will be marginal cost oflending rate +2% i.e.,10.75o/o.

The authority hereby directs the promoter to return the l

received by him i.e., Rs. 19,86,110/- with interest at the rate of

(the State Bank of India highest marginal cost of lending rate

LR) as

CLRJ

applicable as on date +2o/o) as prescribed under rule 15 ofthe arvana

For the purpose of proviso to section 12; section 18; ond sub-
sections (4) ond (7) of section 19, the "interest ot the rate
prescribed" sholl be the State Bank of India highest morginal

28.
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F.

29.

Real Estate (Regulation and Development) Rules, 2017 from

each payment till the actual date of refund of the amount

timelines provided in rule 15 ofthe Rules ibid..

Directions of the Authority:

Hence, the authority hereby passes this order and issue the

directions under section 37 of the Act to ensure

obligations cast upon the promoters as per the functions

the Authority under Sectio

The respondent/pro

of Rs. 19,86,110/-

rate of interes

Haryana Real

the date of

amount.

ii) A period of 90

directions given

would follow.

osed ol

31. File be consigned to the registry.

Haryana Real Estate Regulatory Authority, Gurugram

Datedt 24.08.2023

Complaint No. 1726

of

n the

Act of 2016i

to refund the entire

t along with p

under rule 1 of the

J Rules, 20 from

d of the ted

to comply

which legal
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(viiay
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