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R/O: H. no. 195,2nd Floor, Sector-3O,
Near Shivam Hospital, Gurugram Complai

M/s International Land Deve

Office: 9tl Floor, ILD Trade
Sohna Road, Gurugram-12201

.. Ltd.

Sector-47,

Respo rdent
:, lr-t

COMM: I'I
Shri Vijay Kumar Coyal Me nber
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Shri Rishabh cupta (Advocate] Respo Ldent

ORDER

The present complaint has been filed by the complainant/allotte

Section 31 of the Real Estate (Regulation and Development) Ar

(in short, the Act) read with rule 2g of the Haryana Real

(Regulation and DevelopmentJ Rules,2017 (in short, the Ru

violation ofsection 11(4) [a] ofthe Act wherein it is inter alia pre

that the promoter shall be responsible for all oblil
responsibilities and functions under the provision ofthe Act or tl
and regulations made there under or to the allottee as f
agreement for sale executed inter se.
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Complaint No. 1108

Name and location of the at Sector 33, Sohna

Nature ofthe project

REM Regi

registered
9 valid up to 02

Floor, Tower-E

Unit area
(super areal

admeasu

Date of builder buyer
agreement

27.04.2015

(page no. 47 ofcomplaint)

Tripartite agreement 29.07.2075

(page no. 107 ofcomplaint)

Request letter by
complainant for refund

01.05.2019

(page no. 143 ofcomplaint)

ffi
#-
A.

HARERA
GURUGRAM

Unit and proiect related details

2. The particulars of the project, the details of sale

amount paid by the complainant, date of proposed handing

possession and delay period, ifany, have been detailed in the

tabular form:

the

the

2of27

S. N. L Particulars

project

] Group Housing Colony

11.6125 acres

DTCP license no.

Name oflicensee International Land Developers Pvt. Ltd.

| (page no.5l of complain t)

1275 sq. ft.

(page no. 51 ofcomplaint)
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12. I Possession clause | 10 Possession of"o"*rr*
10.1 Subject to timely grqnt oI qll aprovols
(including revisions thereoJ). penlpissions.
certifcates. NqCs, permission to lperote,
full/part occupation certificate elc. and
further subject to the Buyer :havino
complied with oll its obligotions ufrer the
terms and conditions ofthisAgreemlnt qnd
subject to all the buyers of the opattments
in the Project making timely pqments
including but not limited to thel timely
poyment of the Totql Sale Considlration.
stqmp duty and other charges, fefs, lAC.
Levies &Taxes or increase in Levies QTaxes,
IFMSD, Escalation Charges, dfposits,
Additional Charges to the Develoftr ond
also subject to the Buyer having c{mptied
with oll formalities or documentalion as
prescribed by the Developer, the Delebper
sholl endeovor to complete the constluction
of the Soid Aportment within 4qlForty-
Eight) monthshom the date of exlFution
of this Agreement ond firther
extension/grace period of 6l gix)
months. i

13. Due date ofpossession 27.10.2079

(Calculated as 48 months from date of
execution of BBA plus 6 months grace
period as the same is unqualified)

74. Total sale consideration Rs. 69,83,37 5 /-
[as per payment plan on page no. 101 of
complaint]

15. Amount paid by the
complainant

Rs.26,32,757 /-
[as alleged by complainant]M

Page 3 of 2l



16. 0ccupation certificate Not obtained

77. 0ffer ofpossession Not offered

B.

3.

*HARERA
ffieunuerw

5.

4.

complaint No. 1109 of2022

Facts ofthe complaint:

That believing on representation and assurance of the respondent, on

19.1L.2013, Ms. Kiranmeet Saran fcomplainant] signed a pre_printed

expression of interest form for booking in the project and deposited a
sum of Rs.3,00,000/- vide cheque. On demand the complainant again

paid an amount of Rs.7,00,000/- vide two cheques.

That after receiving a sum of Rs.10,00,000/- respondent alloted the flat
no. E-1402 in block-E, on 13th floor at tLD Arete, Sector-33, Sohna,

Gurugram, measuring 7275 sq. ft. The flat was booked under the

construction link plan was of a total cost of Rs.21,66,975/_. The

respondent had fixed the price at Rs.4656/- per sq. feet, however, the

complainant obiected to the same and made a note that the business

associate of the respondent at the time of booking had assured that the

rate will be Rs.4572 / - per sq. feet and a note in this regard was also

made in the application form which was submitted on 11.03.2014. It
was represented by the office bearer/marketing staff of the respondent

at the time of receiving of application money, that flat will be handover

within 48 months from the date of booking.

That on the demand raised by respondent the complainant again paid

an amount of Rs.1 ,74,?,57/- and Rs. 11,861/- respectively vide cheques

on 05.05.2014 which was duly encashed.

lv
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6. That after a long follow-up on ZL.O4.2O1,S a pre-printed, arbitr|ry and

7.

unilateral builder buyer agreement which was executed inter-s{ parties

for a total sale consideration of Rs.69,93,375/-. As per clause n{ 10.1 of
the flat buyer agreement, the respondent would hand ojrer tfre

possession of flat within 48 Months from executing this agrfement,

therefore, the due date ofpossession was on or before Zl.O4.ZdLg.

That the complainant availed a home loan of Rs. 25,00,0007- frof unfC
Ltd. against the allotted flat and the respondent issued permiJsion to

agreement.

8. That on-demand raised by the respondent, the banker

complainant released an amount of Rs.6,08,601/- to the res

Again on 19.05.2017 respondent no.1 raised demand and the b

the complainant released an amountof Rs.8,37,444 /- vide cheq
I

9. That thereafter the complainant continuerue to pay the re aining

instalment as per the payment schedule ofthe builder buyer a ent

and had already paid the Rs.26,32,157 /- i.e.37.690/o oftotal cost June

201-7 . )l ,tl
That even after paying the above-said amount, the respond

negligent and had not even started the construction at the site

complainant observed that there is no progress in the constru on of
the subject flat for a long time, she was forced to raise her gri

the respondent. The complainant had been paying the

instalments to the loaner bank and is unnecessarily burdened

interest and the developer despite being under obligation and

property way back in the year 2018, showed no compassion e

complete the project or to provide financial assistance

10.
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complainant for a delayed proiect. The complainant who is a {vorking
woman needed the property in question for her own ,..o.rJOO",,on
and as the respondent failed to provide the said unit within lme, tt e
respondent has no option but to stay in rented accommoda o{ paying

a huge rental amount ofRs.20,000/- approx. per month which irlcreases

yearry. 
I

11. That the respondent has not started any construction with relpect to
Tower E F G H and no work of the promised amenities like swimming
pool, library, parks, communityfenter, etc. which are to be proyided as

per agreement have started till date.0n approach the respondent,

ntn
edata

brisk pace. The complainant again raised a grievance the

respondent alleging abandoned construction work on-site silce Feb

2018 ffrom her last visit or even before this period) and further raised

her grievance that due to delayed possession she is suffering from

financial loss by paying rent as well as interest for a home loan and

thereafter the complainant demanded interest for delayed esslon

commencing from the due date of possession i.e., 21.04.2019 (as per

agreement).

L2. That on 01..05.2019, the complainant issued a letter seeking a dof
the amount paid by the complainant as the respondent had nno
activity of raising construction on the site, various photograph of the

site are annexed herewith which falsifr the claim ofthe respond

the respondent will raise the construction within the stipula

mentioned in RERA registration. Despite the above-said letter n action

any

t that

time

Paga 6 ofZl

has been taken by the respondents nor the respondenta.

Complaint No. 1108 of 2022
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construction over the site in question and it seems that the respondent
has abandoned the pro.ject and has no inclination to complete tlge same.

The complainant because ofthe act and conduct ofthe responftnt, has

been unnecessarily burdened with interest on the loan amountland the

hard-earned money of the complainant is lying wasted With the
respondent. Feeling aggrieved by the act and conduct of the
respondents, the complainant again issued a letter dated Zg.q,g.ZOZO

requesting the respondent to pay the money back along with lnterest
paid by the complainant towards the loan and to clear the loan amount
as it is the respondent who hi3 iO,ldd,o hono. its commitmqnt. The

rent which the complainant is forced to pay from the date of po

till realization.

13. That the complainant had invested her hard-earned money in

complainant further requested for paying damages towards the cost of

lon

receiving payment for the flat that the possession of fully con

e said

he will

me of

cted

in the

ainant

ction

ilder/

at the

ng no

ead to

flat along like Iandscaped lawns, club/ pool, etc. as shown

brochure at the time of sale, would be handed over to the comr

as soon as construction work is complete i.e., by Iune 201g.

14. That it is more than 09 years from the date ofbooking and cons

has not yet started, it clearly shows the negligence of the

developer/ respondents. As per proiect site conditions, it seems

project has been abandoned and the respondents are

willingness to complete the project.

A _ 
15. That the Facts and circumstances as enumerated above would

I t/ the only conclusion that there is a deficiency in service on the rt of

Complaint No. 1108 oa2O22
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the respondent and as such, they are liable to be penalized and

compensate the complainant accordingly. 
I

16. That due to the above acts of the respondents and of the terlms and

conditions of the builder buyer agreement, the complainant nl. U""n
unnecessarily harassed mentally as well as financially, therefore the
opposite party is liable to compensate the complainant on ac{ount of
the aforesaid act of unfair trade practice.

17. That there is a clear unfair trade practice and breach of contmct and

deficiency in the services of th

that the respondent has
I

fraud with the complainant and others

which is prima facie clear as per act and conduct on the part of the

respondent which makes him liable to answer ththis hon'ble authority.

C. Relief sought by the complainant:

18. The complainant has sought following relief(s):

[i) Direct the respondent to refund the paid amount with inte

the date of each payment till the realization of money.

D. Reply by respondent/promoter:

The respondent/promoter by way of written

submissions:

19. That at the outset each and every averment, statement, all tion,

contention of the complainant which is contradictory and inco

with the reply submitted by the respondent/promoter is here

and no averment, statement, allegation, contention of the com inant

shall deem to be admitted save as those specifically admitted b

and correct. It is respectfully submitted that the same be trea

ndent and much more if seems

reply made fo owing

istent

enied

true

asa

,rrlr r,,
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specific denial of the complaint. The respondent/promoter is a leading
real estate company aiming to provide state of art housing solUtions to
its customers and have achieved a reputation of excellence for itself in
the real estate market.

20. That the present complaint, filed by the complainant, is bundl|e of ties

and hence liable to be dismissed as it is filed on baselu., g.orn,lp..

21,. That the complainant herein, have failed to provi e the
correct/complete facts and the same are reproduced hereu
proper adjudication of the present matter. That the compl:

der for

tis
the

project

ferred

edly to

quired

by the

it E-

the

rE,

raising false, frivolous, misleading and baseless allegations a

respondent with intent to make un

22. At the outset in 2 013, the complainant herein, learnedaboutth
launched by the respondent/promoter titled as 'Arete, (herein

to as'Project') and approached the respondent/promoter

know the details of the said proiect. The inant further i

agreement') was executed between the complainant

respondent wherein the unit no. E-1402, floor-l3u,
admeasuring 1275 sq. ft. in the proiect ofthe respondent Arete,

33, Tehsil Sohna, Gurugram.

about the specification and veracity ofthe proiect and was satis with
every proposal deemed necessary for the development of the p

That after having keen interest in the proiect constructed

respondent/promoter the complainant herein booked a flat

ject.

Arete,1402, floor-lJtt, hwer E, admeasuring 1275 sq. ft. in the proie

Sector-33, Sohna Haryana.

24. That on 27.04.2015, a builder buyer agreement (herein refi red to

ctor-

Complaint No. L708 of 2022
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essence in respect to ,t,. ,tton""*Utgrrio-n fofirt in'g25. That time was

the respective payment. And, as per the agreement so sig4ed and

acknowledged the allottee was bound to make the payment of
installment as and when demanded by the respondent/promoter. The
relevant clause I ofthe said agreement.

26. That the project of the respondent/promoter got delayed due to
reasons beyond control ofthe respondent. Itwas further submitted that
major reason for delay for the conFtruction and possession of ploiect is
lack of infrastructure in the said arca. The twenfy_four_ metet sector
road was not completed on time. Due to non- construction ofthe sector
road, the respondent faces mqny hurdles to complete the pro.iect. For

hinery
and the problem is beyond the control ofthe respondent/promoter. The
aforementioned road has been recently constructed.

27. That the building plan has been revised on 16.06.2014 vide M o No.

2P370 /AD(RA)/201,4/!6 dated 16/06/20t4 and further rev
21.09.201.5 vide Memo No. 2p370lAD(RA)/2OIS/1,8145

27/09/201,5. It is further submined that the building plan

changed for the benefit ofthe purchaser/allottee and due to thi
the pro,ect got delayed.

That in the agreement, the respondent had inter alia represen d that
the performance by the company ofits obligations under the ent
was contingent upon approval of the unit plans of the said com lex by
the Director, Town & Country planning Haryana, Chandigarh

subsequent amendments/modifications in the unit plans as

made from time to time by the Company & approved by the
Town & Country Planning, Haryana, Chandigarh from time to ti

on

dated

been

on

any

ybe

ctor,

,rr"jO"r,,
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That due to ban levied by the competent authorities, the migrant
labourers were forced to return to their native towns/statesy'villages

creating an acute shortage oflabourers in the NCR Region. Despite, after
lifting of ban by the Hon'ble court the construction activity could not
resume at full throttle due to such acute shortage.

That the project was not completed within time due to the reason

mentioned above and due to several other reasons and circumstances

absolutely beyond the control ofthe respondent, such as, interim orders

d.ated t6.07.20t2,37.07.zot2 ar$r1.08.2012 of the Hon,bte High court
of Punjab & Haryana in 'lo:ZbO

.20t9

19 to

L- 53

Delhi-

20L9

29.

Complaint No. 1108 oi20Z2

t2l.0A.20LZ of rhe Hon'ble High Court

.20032 /2008 whereby ground water

30.

extraction was banned in Gurgaon, orders passed by National Green

Tribunal to stop construction to prevent emission of dust in the month

of April, 2015 and again in November, 2016, adversely aff the
progress of the project.

ln past few years construction activities have also been hit by ted

bans by the Courts/Tribunals/Authorities to curb pollution i D elh i-

NCR Region. In the recent past the Environmental pollution (pr tion
and Control] Authority, NCR (EPCA) vide its notification bea ng no.

vity inEPCA-R/201,9 /L- 49 dated 25.70.2019 banned construction a

NCR during night hours [5 pm to 6 amJ from 26.10.2019 to 30.

which was later on converted to complete ban from 1.11.

05.77.20L9 by EPCA vide irs notification bearing no. R/201

dated 01..11.2019.

The Hon'ble Supreme Court of India vide its order dated 04. .2079

passed in writ petition bearing no. I3OZ9 /l9BS titled as',MC M ta vs.

Union of India" completely banned all construction activities i
NCR which restriction was partly modified vide order dated 09.

**f,,,,

32.

w
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and was completely lifted by the Hon'ble Supreme Court vide its order
daled 14.02.2020. These bans forced the migrant labourers to rerurn to

their native towns/states/villages creating an acute shortage of
Iabourers in the NCR Region. Due to the said shortage the Construction

activity could not resume at full throttle even after the lifting of ban by
the Hon'ble Apex Court.

33. The demonetization and new tax law i.e., GST, affected the d pment

mitted
that the respondent/promoter has intent"ion to complete the project

soon for which they are m rest of
allottees of the project.

34. Even before the normalcy could resume the world was hit by th

19 pandemic. Therefore, it is safely concluded that the said del in the

work of the proiect. [n the view ofthe facts stated above it is su

possible effort in the in

seamless execution of the project was due to genuine force

circumstances and such period shall not be added while comp

delay. &I-J
35. The Covid-19 pandemic has resulted in serious challenges

Covid-

jeure

the

br the

project with no available labourers, contractors etc. for the c ction

of the proiect. The M inistry of Home Affairs, GOI vide notificati dated

March24,2020 bearing no. 40-3/2020- DM-l(A) recognized

was threatened with the spread of Covid-19 pandemic and

completed lockdown in the entire country for an initial peri of 21.

days which started on March 25,2020. BV virtue ofvarious su uent

notifications, the Ministry of Home Affairs, GOI further exten ed the

Iockdown from time to time and till date the same continues in me or

the other form to curb the pandemic. Various State Gove ents,

including the Government of Haryana have also enforced vario s strict

t India

ered a

Page 2of2l
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measures to prevent the pandemic including imposing curfew
lockdown, stopping all commercial activities, stopping all construction

activities. Pursuant to the issuance of advisory by the GOI vide office

memorandum dated May 13, Z0Z0,regarding extension of registrations

of real estate proiects under the provisions of the RERA Act, 2016 due

to "Force Majeure", the Haryana Real Estate Regulatory Authofiry has

also extended the registration and completion date by 6 months for all

real estate projects whose registration or completion date expifed and

or was supposed to expire on o1r11!qq.}4 arch ZS,20ZO.

36. After such obstacles in the eonstruction activity and before the

normalry could resume the entire nation was hit by the World wide
Covid-19 pandemic. Thereforg, it is safely concluded that the sald delay

in the seamless exectltion of the proiect was due to genuirte force

majeure circumstances.

37. That the current covid-l9 pandemic resulted in serious challenges to

the proiect with no available labourers, contractors etc. for the

construction of the Proiect. That on.24,03.2020, the Ministry of Home

Affairs, cOI vide notification bearing no. 40-3/2OZO-DM- I (A)

recognized that entire nation was threatened with Covid-19 paFdemic

and ordered a completed lockdown in the entire country for af initial
period of 21 days which started on 2S.O3.ZO2O. Subsequenfly, the

Ministry of Home Affairs, GOI further extended the lockdown frqm time

to time and till date the same continues in some or the other lorm to
curb the pandemic. It is to note, various State Governments, inpluding

the Government of Haryana have also imposed strict meassres to

prevent the pandemic including imposing curfew, lockdown, s{opping

all commercial activities, stopping all construction activities.

Page 13 of21

tv



HARERA
ffiGURUGRAN/ Complaint No. 1108 of 2022

38. The respondent/promoter herein had been running behlnd the

respective unit in question. That in spite being aware of the fryment
schedule the complalnant herein has failed to pay the instahfent on

time. 
I

I

39. That the respondent/promoter is committed to compl{te the

development of the proiect at the earliest for which 
"u"O 

n{"r."O
action is being taken by the respondent/promoter. It is further
submitted that as the developmelt of t}Ie project was delayed due to the

complainant for the timely payment of instalment due towdrds the

reasons beyond the control of the respondent/promoter, the

complainant is not entitled for compensation in any which way and the

same was agreed into between the_-c-omplainant and the1:e!
respondent/promoter under clause 70.7,L0.Z,10.3, 10.4, and clause 1g.

Therefore, the complainant is not entitled for compensation for delay.

That, it is evident that the entire case ofthe complainant is nothing but

a web of lies and the false and frivolous allegations made against the

40.

respondent/promoter are nothing but an afterthought and a concocted

story hence, the present complaint filed by the complainant deserves

to be dismissed with heaq, costs. Hence, the present complaint under

reply is liable to be dismissed with cost for wasting the precious time

and resources of the Ld. Authority. That the present complai{t is an

utter abuse ofthe process of law, and hence deserves to be dismissed.

41. All other averments made in the complaint were denied in toto.

Copies of all the relevant documents have been filed and p on

record. Their authenticity is not in dispute. Hence, the complain

decided on the basis of those undisputed documents and

can be

tten

42.

Page 4of2l
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submissions made by the parties and who reiterated their earlier

version as set up in the pleadings.

E. furisdiction ofthe authority:

43. The authority has territorial as well as subject matter jurisdiction to

adjudicate the present complaint for the reasons given below.

E. I Territorial iurisdiction

44. As per notification no. 7 /92 /Z\LT -J.TCP dated 14.12.201,7 issued by

Town and Country Planning Department, the iurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Curugram District for

all purpose with offices situated in Gurugram. In the present case, the

project in question is situated within the planning area of Gurugram

district. Therefore, this authority has complete territorial jurisd iction to

deal with the present complaint.

E. II Subiect matter turisdiction

45. Section 11[aJ(a) of the Act,20L6 provides that rhe promorer shall be

responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 71(4)(o)

Be responsible for all obligations, responsibilities qnd functions
under the provisions of this Act or the rules ond regulotions
made thereunder or to the ollottees as per the agreement for
sole, or to the ossociation of ollottees, os the cose may be, till the
conveyance ofoll the opqrtments, plots or buildings, as the case
may be, to the allottees, or the common areqs to the ossociotion
ofallottees or the competent authoriqt, as the cose may be;

Section 34-Functions of the Authority:

344 ofthe Act provides to ensure complionce olthe obligations
cost upon the promoters, the ollottees and the reol estate
agents under this Act and the rules and regulotions mode
thereunder.

Page l5 of 21
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46. So, in view of the provisions of the Act quoted above, the authotity has

complete iurisdiction to decide the complaint regardinF non_

compliance of obligations by the promoter leaving aside compemsation

which is to be decided by the adjudicating officer if pursue{ by tfre

complainant at a later stage. 
I

47. Further, the authority has no hitch in proceeding with the cofnnlaint

and to grant a relief of refund in the present matter in viev{ of the
judgement passed by the Hon'b ourt in tverrtecrr Prqnoters
and Developers Private Lim of U.P. and Ors. 2027-2022

as under: Itrl
"86. From the scheme of the Actofwhich a detailed reference hos l
made and toking note of power of adjudicotion delineated with
regulatory outhority and odjudicqting officer, vrhat Jinolly culls o
that although the Act indicotes the distinct expressions like ,refl

1e

is
r,
I
t,

1

,*"|,u,,,

'interest', 'penolA' and 'compensation', a conjoint reading ofsecti
ond 19 clearly monifests thot when it comes to refund of the ar
ond interest on the refund amount, or directing payment ofin
delayed delivery of possession, or penalty and interest thereon, it is
regulotory outhority which has the power to examine and determine
outcome ofa complaint At the same time, when it comes to o qu
of seeking the relief of adjudging compensation and interest thoJ seeking the relief of adjudging compensation and interest thet
under Sections 12, 14, 1B and 19, the odjudicqting olfrcer exclusively
the power to determine, keeping in view the collective reoding of Secl
71 read with Section 72 of the Act. if the odjudicqtion under Secti
14, 18 and 19 other thqn compensotion as envisoged ifextended to
qdjudicating ollicer as prayed that, in our view, moy intend to
the ambit qnd scope of the powers ond functions oI the odjud
olncer under Sectlon 71 ond that would be agoinst the mandote o
Act 2016."

48. Hence, in view of the authoritative pronouncement of the

Supreme Court in the case mentioned above, the authority

on'ble

s the

(1) RCR (Civil), 357 and reiterated in case ofM/s Sana Realtors

Privote Limited & other Vs Union of India & others SLp (Civit) No.

73005 of 2020 decided on 72,05.2022wherein it has been laid down

Complaint No. 1108 of2022
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own wrong.

Entitlement of the complainant for refund:

(i) Direct the respondent to refund the paid amount with

the date of each payment till the realization of money.

Complaint No. 1108 of 2022

jurisdiction to entertain a complaint seeking refund of the amount and

interest on the refund amount.

F. Findings on the obiections raised by the respondent/promoter:

F.l Obiections regarding delay due to force ma,eure:

49. The respondent-promoter raised the contention that the constnftion of
the project was delayed due to conditions beyond the control of the

respondent/promoter such as non-construction of sector rpad by

Government, interim orders dated, 1,6-0Z.2Ol2, 31.07 .2012 and

21.08.2012 of the Hon'ble High Court of punjab & Haryana in CWp No.

20032 /2008 whereby ground water extraction was banned in Gurgaon,

and extraction of ground water were imposed for a very short duration

and thus, a delay ofsuch a long duration cannot be iustified by thf same.

orders passed by National Green Tonal Green Tribunal to stop construction to
prevent emission of dust in the month of April, 2015 and again in

November, 2016 along with demonetization and new tax law i.e., GST,

affected the development work of the project. First of all, the orders of

High Court in the year 2012 does not have any impact on the project as

the same was passed even before the apartment buyer's agreement was

executed between the parties. Further, the orders banning construction

and thus, a delay ofsuch a long duriiion cannot be iustified by thf same.

The plea regarding delay due to GST and demonetisation is alsoldevoid

of merit and thus, all the pleas stand relected. Thus, the pr{moter-

respondent cannot be given any leniency on based of aforesaid {easons
and it is well settled principle that a person cannot take benefif of his

intere$t from
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In the present complaint, the complainant intends to withdraw from the
pro;ect and is seeking return of the amount paid by him in reEpect of
subject unit along with interest as per section 1g(1J of the Act and the

same is reproduced below for ready reference:

"Section 78: - Return of amount qnd compensation
1B(1). lfthe promoterfails to complete or is unable to give possession
ofqn apartment, plot or building,-
(a)in accordance with the terms of the agreement for sale or, as the

case may be, duly completed by the dste specilied therein; or
(b)due to discontinuance ofhis business as a developer on occount ol

suspension or revocqtion of the registration under this Act or for
any other reoson,

he shall be lioble on demqnil to th::i a ottees, in cose the ollottee
wishes to wilhdrow lrom the proiect, withoul prejudice to ony other
remedy ovailoble, to retum the omount received by him in respect
oJthat dpanment, plot, building, os the cqse moy be, with int;rest
at such rate qs may be prescribed in'this behalf including
compensation in the manner diprovided under this Act:
Provided thatwhere on allottee does not intend to utithdraw from the
p_roject, he sholl be paid, by the promoter, interest for every month of
delay, till the honding over of the possession, at such rate os moy bZ
prescribed."
(Emphosis supplied)

Clause 10 ofthe buyer's agreement provides the time period offanding
over possession and the same is reproduced below;

10. Possession of apartment
"10.1 Subject to timely gront of all approvols (including revisions
thereoJ). permissions. certificotes. NOC|, permission to operate,
full/part occupqtion certifcate etc, ond further subject to the
Buyer having complied with all its obligations under the terms
ond conditions ofthis Agreement and subject to all the buyers of
the qpartmenB in the Projectmaking timely poymenB inctuding
but not limited to the timely poyment of the Tonl Solle
Consideration. stamp duty and other chorgetfees, tAC. Levies &
Toxes or increase in Levies & Toxes, IFMSD, Escolation Chorges,
deposits, Additionol Chorges to the Developer and olso subjectto
the Buyer having compliedwith all formolities or documentation
as prescribed by the Developer, the Developer shqll endeavor to
complete the constuction of the Soid Apartment within 48
(Forty-Eight) months Aom the date oJ execution of this
Agreement and further extension/grace period of 6 (six)
months."

Page f8 of21

N



ffi HARERA
S-eunuennr,,r
51.

52.

Complaint No. 1108 of2022

The complainant booked a unit in the respondent,s project and was

allotted unit no. 1402, 13th floor in tower E. The BBA was executed

between the parties on 21.04.2015. As per clause 10 ofthe said BBA, the

possession ofthe unit was to be given within a period of 48 fforty_eight]
months from date of execution of the agreement along with a grace

period of6 months. Given the factthatthe grace period was unqualified,

the due date of possession comes outto be 27.10.2079.

Section 18[1) is applicable only in the eventuality where the pmmoter

fails to complete or unable to giye.possession ofthe unit in accordance

with terms ofagreement for sale or duly completed by the date s;recified

therein. The due date of. possession 
. 
as per buyer,s agreemqnt was

27.L0.2019. [t is observed that the complainant vide lettet dated

01.05.2019 requested the respondent to refund the entire amoUnt paid

by her which is before the due date of possession. So, she is entitled to
get refund ofthe paid-up amount but only after deduction.

The issue w.r.t. deduction of earnest money arose before the hon,ble

Apex Court of the land in cases ofMaulaBux V/s llnion ol India
(1970)7 SCR928 and Sirdor KB Ramchandra Raj llrsV/s Sardt C llrs
(2015) 4SCC 136 and followed by NCDRC in cases of fumesh

53.

Malhotra V/s EIVIAAR I\IGF Land Limitcd and Mr, Saurav Sanyat V/s

M/s IREO Pvt, Ltd, decided on L2.04.2022 and wherein it was held that

10% of the basic sale price is reasonable amount to be forfeited in the

name of "earnest money".

54. The deduction should be made as per the Haryana Real lEstate
Regulatory Authority Gurugram (Forfeiture of earnest moneylby the

builder) Regulations, 1 1(5J of 2018, which states that- |

.5, AMOTTNT OF EARNEST MONEY I
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55. Keeping in view the afo

of surrender i.e., 01.05.2019 till the date of its payment.

H, Directions ofthe Authority:

56. Hence, the

directions

obligations

authority-h_ereby passes

the Authority under Section 34(l] of the Act of 2016:

refundable amount from the date of surrender

date ofits payment.

\

Complaint No. 1108

Scenario prior to the Reol Estate (Regulations and Developmen
Act,2015was different Fraudswere corrie.l out without qny fear o
therewas no law for the same butnow, in view ofthe above facts q
taking into considerotion the judgements of Hon'ble Nation
Consumer Disputes Redressal Commission ond the Hon'ble Suprem
Court of lndio, the authoiDt is of the view thot the forfeiture qmoun
of the eornest money sholl not exceed more thon 10oh of
consideration amount ofthe reol estote i.e. opartment/plot/buildi
os the cose may be in all coses where the cancellotion of
Jlat/unit/plot is mode by the builder in a unilateral mqnner or
buyer intends to withdraw from the project and any ogreemen
containing ony clduse contraty to the aforesoid regulations sholl
void ond not binding on the bu!br."

provisions, the respo tis
directed to refund the paid-up amount after deducting 10% of e sale

alongconsideration of the unit being earnest money within 90 da

with an interest @ 10.75% p.a. on the refundable amount, from e date

lowing

under section 37 of the Act to ensure compli ce of

cast upon the promoters as per the functions en

i) The respondent/builder is directed to refund the paid-up unt of

beingRs.26,32,157 /- after deducting 100/o ofthe sale considerati

earnest money along with an interest @10.75o/o p.a. n the

01.0 5.2 1.9 till

ii) The respondent is further directed that the outstandi

amount paid by the financial institution be refunded

concerned fi nancial institution.

loan

the

Page

N



MHARERA
#*eunuennn,l

iii) The balance amount with the respondent builder after

financial institution be refunded to the complainant

interest at the prescribed rate.

iv) A period of 90 days is given to the respondent to comply

directions given in this order and failing which legal

would follow

57. Complaint stands disposed of

58. File be consigned to the

Haryana Real Estate

Dated:24.08.2O23

HARERA
GURL]GRAM

Wru

Complaint No. 1108

to the

with

Member
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