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Complaint no. 802/2022

ORDER (NADIM AKIITAR - MEMBER)

Ir

Presenl complaint has been filed an 19.05.2022 by complainant under
Section 31 of the Real Fstate (Regulation & Development) Act, 2016 (lor
short Act o 2016) read with Kule 28 of the Huryana Real Estate
{Repulation & Development) Rules, 2017 for violation or contravention
ol the provisions of the Act of 2016 or the Rules and Regulations made
thercunder, wherein it is inter-alia preseribed that the promoter shall he
responsible to Wlfill all the obligations, responsibilities and lunctions

towards the allottee as per the terms agreed between them,

UNIT AND PROJECT RELATED DETAILS
The particulars of the unit hooked hy complamnant, the details of sale
consideration, the amount paid by the complainant and details of project

are detailed in following tahle:

S.No. | Particulars Details
|
L Hm;. of the project Green ].&mﬁ. ;"tpn_rtrm:.ru_-»;, '
Phase-2, Sonipat,
| [
2. | Flat no, (0102-26-060] '
I | —
3. | Area 1610 sq. [L
4. RERA  registeredinot | Registered  / HRERA-PKI .- |
registered SNP-173-2019 |
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11,

I
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Dute of bookine

Date ol allotmemt

Date  of  builder

agreement

buyer

Deemed date of possession
(42+6)

Basic sale price
Amount paid by complainant

Ofler of possession

Complalnt no. 8022022

26.09.2011

No dute mentioned in the

allotment letter,

05.01.2012
05.07,2015
Subject o clause 5.2 and
further  subject 1o all  the

buyersfallottees of the Mas in
the said residential project and
the said flat as far as possible
within 42 months, with an
extended period of 6 months
[rom the date of execution of
this agreement or from the date
of commencement of
construction ol the particular
tower/block 1n which the said
unit is  situated  subject Lo
sanction of the building plan |
whichever is later.

Rs. 35,46.250/-

| Ws.32.74.374/-

No ofTer

Wl



Complaint no, 802/2022

FACTS OF THE COMPLAINT

That the case of the complainant is that they booked a flat in respondent’s
residential project “(ircen Bscape Apartmenis- Phase 2, Sonipat on
26.,09.201 1. After the said booking, the respondent issued an undated
allotment letter o the complainants therchy mentioning the total sales

price of the Mat as Rs, 35,496,250/ hus been mentioned.,

Complamants entered into builder buyer agreement with the respondent
on 05.01.2012. As per clause 5.1 ol the N buyer agreement, respondents
were Lo deliver possession of the allotted [Tl within a perind of 42
months from the date of exccution of foor buyer agreement with a prace
period of 6 months,

As per allotment leller the total consideration of the said Nal was Rs,
35.46,250/- Against said amount, complainunis have paid an amount of

Rs. 32,74 3751,

That on 10.04.2012 respondent shured Jetier relating w cost of at
certificate in which the total cost of the unil was mentioned as Hs.

35,851,250/,

That, cause of action first arose on 26.09.2011 when booking application
form was filed by the complainants, the cause of action again arose when

the allotment Tetter was sipned and the third time cause of action arose

| Lo



b)

Complaint no. 202/2022

when the respondent failed to handover the possession on due date
U5.01.2016. ‘The promoter cannot indelinitely deler the delivery of
possession afer receiving the substatial amount The promoler is duty

Bound o deliver the possession within reasonable time.

That, further because of inordinate delay in completion of the project the
respondent may kindly be directed 1o refund the deposited amount, along
with the preseribe rate of interest, on amount deposited from their

respective deposits Ll realization,

That, no compensation is sought by the complainant in the complaint
from the llon'ble Authority and the compluinant reserves the right to
approach the adjudicating ofTicer to claim the o eht of the compensation,
RELIEF SOUGHT

In view of the facts mentioned above. the complainant prays for the
following relief{s):-

Fass an appropriate award directing the respondent to provide the refund
of the paid amount of Rs. 32,74.375/.

Pass an appropriale award dirceting the respondent o pay interest as per
Rule 15 to the complainant for his hurd camed money invested on the

satd unit which as per list (IDIND) is ealculated as Rs. 23.76.983/- ull the

N2

date of filing of the complainL.
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Any other relicldirection which the Ton'ble Authority deems Gt The
respondent be further dirccted to pay the cost und litigation charpes,

REPLY SUBMITTED ON BEHALF OF RESPONDENT

Leamed counsel for the respondent filed reply on 11.10.2022 pleading
therein:

That present complaint is not maintainable as this Authorily has no
jurisdiction 1o entertain this complaint as the complainant has not come
with clean hands and has concaled the material et from this 1lon"ble

Authority.

Builder buyer agreement was execuled much prior 1o coming into foree
ol'the RERA Act and was nol executed under the provisions of the RERA

AcL

That the Real Fstute {Regulution and Development) has been made fully
operational with cffect from 1st of May 2017, In the State of | laryana,
Haryana Real Estate (Regulation and Development) Rules, 2017 came
inty foree with effect from 28.07.2017. At this stage 1L 1S perlinent Lo
submil that any new enactment of laws are to be applied prospectively us
held by the on'ble Supreme Court in no of cases, in particulur, in the
matler of "CIT vs. Vatika Towaship (P) Ltd', it has been held that the
new legislation ought not 1o change the character of any past transactions

carricd out upon the faith of the then existing law, In fact, it is well seltled

S
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Complaint no. B07/2022
Faw that the retrospective operation of statute may introduce such clement
ol unreasonableness as was held in Stale of WB us. 5C Bose (19545CR
ST87) and Express Newspapers P Ltd us. UOI 1959 SCR 12).
Therclore, the Act being a substantial new legislation ought 1o operate
prospectively and not retrospectively, That it is further respectiully
submitted that, recently in the matter of Neel Kamal Realior Suburban
(P} Ltd. Vs, U0l &Ors, ‘The on'ble High Court of Judicature at
Bombay, held that the provisions of RERA are retroactive in nature and

nol retrospective.

Thut the complainant has not filed the present complaint in proper lorm
and the same is nol as per the provisions of The Haryana Real Estate
Repulatory  Authority, Panchkula (Adjudication of Complainis),
Regulations, 2018, That the respondent started the construction of unit oo
16.4.2022 and the super structure of the tower has been completed and
only finishing work is pending. Bul the construction work s presently
stopped and it will take nearly one vear time for completion afier
commencement ol work. The delay in completion of construction work is
due 10 hnuncial ¢runch and reasons beyond the control of the

respondent.

That in the reply Respondent denics each and every avermenl or

allegation made by the complainant, in the com plaint,

| WD~
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ARGUMENTS OF LEARNED COUNSEL FOR RESPONDENT
During oral arguments learned counsel Tor the complainant reiterated
arguments as mentioned at Para 3-8 of this order. 1.4, counsel for the
respondent reiterated para 10-14 mentioned in this onder.

ISSUES FOR ADJUDICATION

Whether the complainants are entitled 1o refund of amount deposited by
them along with interest in terms of Section 18 of Act of 20167
FINDINGS OF AUTHORITY ON RELIEFS CLAIMED BY
COMPLAINANT

The Authority has gone through the rival contentions, In light of the
background ol the matier as captured in this order and also the urguments
submitted by both parties, Authority observes as follows:
JURISDICTION OF THE AUTHORITY

Authority observies that it has territorial as well as subject matter
Jurisdiction to adjudicate the present complaint.

Territorial Jurisdiction

As per notilication no. 192201 711CE dated 14.12.201 7 issued by Town
and Country Planning Depariment, the judsdiction of Real Estate
Regulatory  Authority, Panchkula shall be entire Haryanu  except
Gurugram District (or all purpose with oflices situated in Panchkula In

the present case the project in question is situated within the planning

a2



Complaint no. 802/2022
arca Somipal, therefore, this Authorit ¥ has complete territorial jurisdiciion

to deal with the present complaini,
Subject Matter Jurisdiction

Scction 11{4)a) of the Act, 2016 provides that the promoter shall he
responsible to the allotiees us per agreement tor sale Section 11(4)a) is

reproduced as hereunder:

Section 11{4)(a)

e responsible for all obligations, responsibilities and functions under the
provisions of this Act or the rules and regulations made thereunder or 1o
the allottees as per the agreement for sale, or 1o the association of
allottees, as the case may be, Ll the conveyanee ol ull the apanments,
plots or buildings, as the case may be, 1 the allolees or the COMMON arcus
tw the association of allottees or the competent authority, as the case may
b

Seetion 34-Functions of the Authority

34(1) of the Act provides to ensure complianee of the obligations cas)
upon the promoters, the allottees and the neal cstate agents under this Ac
and the rules and regulations made thercunder.

In view of the provisions of the Act o' 2014 quoted above, the Authority
has  complele jurisdiction w0 decide 1he complaint  regarding  non-
compliance ol obligations by the promoter Jeaving aside compensation
which is to be decided by learned Adjudicating Officer if’ pursued by the
complainants at a later stage

(i1) One of the averments of respondents is that provisions of the RERA

Act of 2016 will not apply on the agrecments executed prior o coming

B *2



Complaint no. 8022022

into force of RERA Act.2016. Accordingly, respondents have argucd that
relationship of builder and buver in this cuse will he regulated by the
agreement previously executed between them and same cannot be
examined under the provisions of RERA Act. In this regand Authority
observes that afier coming into force the RERA Act, 2016, Jurisdiction of
the civil count is harred by Section 79 of the Act Authoriy, however, is
deciding disputes between builders and buyers strictly in accordance with
terms ol the provisions of Nat-buyer apreements. Aller RERA Act of
2016 coming into force the terms of agreement are not re-writien, the Acl
ol 2016 only ensure that whatever were the ohlj gations of the promoter as
per agreement for sule, same may be fulfilled by the promoter within the
stipulated time agreed upon between the partics. Issue regarding opening
ol agreements exceuted prior 10 coming into force of the RERA Ac,
2016 was already dealt In detail by this Authority in complaint no. 113 of
2018 titled as Madhu Sarcen v/s BPTP Ltd. Relevant part ul the order
15 being reproduced below:

“The RERA Act nowhere provides, nor can it be so
constrivd, that all previows agreements will be re-writion
after coming inte  force of RERA. Therefore, the
provisions of the Act, the Rules and ife Agreemenis have
tor he interpreted harmoniously, However, if the Act or the
Rules provides for dealing with certain specific sitwation
in a particular manner, then that sitwstion will be dealt
with in accordance with the Act und the Rules after the
date of coming into force of the Act and the Rules,
However, before the date of coming into force of the Act

e~
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Complaint no. 80272022

and the Rules. the provisions of the agreement shall
remain applicable. Numerous provisions of the Act saves
the provisions of the agreements made between the buyers
atreed Noller, ™

Further, as per recent judgement of Hon'ble Supreme court in Newltech
Promoters and Developers Pvt. Led it has been settled that the projects
in which completion certificate has not been granted by the competent
Authorily, such projects ane within the ambit ol the definition of on-going
prajects and the provisions of the RIERA Acl,2016 shall be applicable 1o
such real estate projects, therefore this Authority has complele
jurisdiction 10 entertain the captioned complaint. In the instant case,
however, reliel of relund has been sought,

In this regard reference is made 1o scetion 18 of the RERA Acl,
2016 which deals with = Retum of amount and compensation”. Section
18 of RERA Act, 2016 is reproduced below:

“If the promater fuils to complete or is unable 1o give possession of an
apartmens, plor or huilding,

{a} in accordance with the terms of the agreement Sor sale or, tx the cose
may be, dily completed by the dute specified therein: or

(h) duwe to discontinuance eof his business ax a developer on acconnt of
suspension or revocation of the registration wnder this Aet or for any
ather reasan, he shall be liable on demand to the alloftees, In case the
allottee wishes to withdraw from the project, without prejudice to any
other remedy available, to reiwrn the amount received by him in respect
af that apartment, plot, building, as the case may be, with interest at such
rade as may be preseribed in this behalf including compensation in the
manner as provided under this Act: Provided that where an alfotiee does
nat intend to withdraw from the praject, he shall be paid by the

N2
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Complaint no. 202/2022

promoter, inferest for every montl) af delay, till the haeding over of the
possexsion, af such rate as may be proseribed

Seetion 18 which is covered under chapter 2 ol the RERA Act (Functions
and duties of the promoter) provides for an abligation on the promoter in
cuse the promoter [ails to complete or unable 1o give possession of an
apartment plot and building as per agreement for sale.

In the present complaint as per clause 5.1 of the BBA the promoter
wis obligated 1o handover the possession of the unit within 42 months
from the exceution of BBA i.e. by 05.07.2015. However, the promater
lailed wo deliver the possession of the unit within time stipulated in the
BIRA. Further, as admitted by the respondent itself in its reply the unil in
question i still not complete and s likely 10 take a vear's lime for
completion afler commencement of construction work. Construction
work 15 presently stopped. On perusal of reply the Authority observes thut
the respondent started the construction of unit on 16.04.2022 only
whereas the complainamt [iled the present complaint on [9.05.2022
expressing their imtention o not to conlinue with the project. The
respondent has taken o defence that delay in construction has been due o
lnancial constraints and reasons beyond the control of the promoter wori
financial constraints. Authority observes that the complainant had paid an
amount of Rs, 3274374 out of the BSP of Ks. 3546250/~ which i

92.33 % ol the BSP, whereas the construction of the unit was started on

12 %’B



Complalnt no, 802/2022

16,04.2022, Therelore, this plea ol (inancial crunch is not wenable, rather
the Authority has no hesitation in stating that in view of the facts of the
case fnancial crunches could have occurred iff the money paid by the
allottecs wis misappropriated by the respondentpromoter instead of
using it towards construction of the project. With respeet o the plea of
reasons beyond control of promoter, it is very peneral statement with no
support, therefore, not tenable. In these circumstances where the flat
buyer agreement wuas sipned way back in the year 2012 and the projects
are not complete nor hikely (o be completed within reasonable time and
extraordmary delay has already been caused from the due date of offer of
possession, the complainant would be entitled 1o relief of relund as he
cannot be forced to wait for completion of project. As on date. the
complainant 15 an aggrieved person who has nol been handed over
possession of the [t as per agreement of sale, ‘The cause of action, i.c..
handing over of possession still persists even afier the RERA Act.2016
coming into force. This is a case of breach of contract by the respondents.
In the case of breach of contract, argument that provisions of RERA Acl
2016 will not apply Lo the agreements exeeuted prior to coming into force
of the Act cannot be applied at all. Provisions of the agreement are 1o be
considered il the agreement was o be acted upon, Hlere is o case of
breach of contraet, therelore, cquitics have to be setiled so as 1o

compensate 4 person who is a suflerer on account of breach of contract,

Ne?

o
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Complaint no. 802/2022

The general law of the fand will regulate such situation and not pProvision
ol the agreement.

(iii) Factual position reveals that respondents are not in a position 1o
deliver possession of booked unit. As per agreement for sale possession
ol the unit was to be handed over jn 42 months from the date ol executing
builder buyer asreement i.c. 05.07.2015. In the relief ¢lause at page 13 of
the compluint, complainant had claimed relund of Rs. 32.74.375/-
however in his pleadings he has stated that he had paid an amount of Rg
30,76,863/- 10 the responddents and receipls of this amount only s
available on record. Amount of Rs. 197511/ has been taken from ledger
dcenunts annexed at page 59 of the complaint, “Therelore amount of Rx,
32,74,374/~ is liable {0 be refunded. Complainanvallotice, in exercise of
their rght under the provisions of this Act has demanded relund of the
amuount paid by him, In this repard seetion 1¥(1) provides that in case the
promoter fails 10 hand over the possession of the apariment, plol or
building, he shall be ligble on demand 1o return the amount received by
him in respeet of that apariment, plot, huilding, as the case may be, with
interest, at such rate as may be preseribed. Funhermore, respondent in his
reply has not placed on record an ¥ document to show whether ocen pation
certilicate has been applicd or not and iT yes then what is the status of the
oceupation cenifieate application, In these circumsiances it is presumed

that respondent has not received occupation cerlificate il date.

" 2



Complaint no, 802/2022

(iv)lurther, 1lonble Supreme Court in the matler ol “Newtech
Promoters and Developers Py Lid. versus State of Uttar Pradesh
and others™ has highlighted that the allottee has an unqualilicd rizht to
seck refund of the deposited amount if delivery of possession is not dune
45 per lerms agreed between them, Para 25 of this Judgement s
reproduced below:

25 The unqualilied right of the allottee fo seck refund
refierred under Section VE(1){a) and Scetion 19(4) of the Act js
not dependent on any contingencies or stipulations thercof® [
appears that the legislature has conscivusly provided this right
of refund on demand us an unconditional absolute right 1o the
allotee, il the promoter fuils to pive possession of the
apariment. plot or building within the time stipulated under the
terms of the agreement regardless of unforeseen events Or Siay
orders of the Courl/I'ribunal, which is in cither way not
attributable to the alloteehome buyer, the promoter is under un
obligation to refund the amount on demand witl mierest at the
Rl presenibed by the Stale  Governmen ncluding
compensation in the manner provided under the Act with the
proviso that il the allottee does not wish 1o withdraw from the
project, he shall be entitled for interest for the period of delay
Ul handing over possession al the rate prescribed,™
The decision of the Supreme Court settles the issue regarding the right of

an apeneved allottee such a8 in the present case secking refund of the
paid amount along with interest on dccount ol delayed delivery of

POSSCSSion.

(v} This project is already delayed by several vears, I is still not complete

and admittedly respondents are not in a position 1o complete the project

' ¥y
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within reasonable time, therefone. Authority finds 1t to be fit case for
allowing refund in favor of complainant. As per Section 18 of Acl interes
shall be awarded wt such rate as may be preseribed. Rule 15 of HRERA
Rules, 2007 provides [or preseribed rate ol interest which is as under

“Rule 15, Prescribed rage af interest- (Proviso to section 12
section I8 and sub-section (4) and subsection (7) af section 9
(4} For the purpose of proviso to section 12: section 18, amd sub,
sections () and (71 of section 19 e “interest at the  rate
prescribed” shall be the State Bank of india highest marainal cost
of lending rate +2%: Provided thar m case the State Bank af India
marginal cost of lending rate (NCLR) is not in wse, it shall be replaced by
such benchunark tending rates which the State Bank of fndia may fix from
time to time for lending 1o the general publie

Provided that in case the Siate Bank of India marginul cost of
lending rate (MCLR) is not in use, it shall be replaced by such benchmark
lending rates which the State Bank of India may fix from time 1o time for

lending 10 the peneral public,”

(vi) Consequently, as per website of the siate Bank of India je.
https://shi.co,in, the marginal cost of lending rute {in shorn MCI R s on date
Le. 05.07.2023 is X.70%. Accordingly, the preseribed rate of interest will be
MCLR + 2% i.c., 10.70%.

(vit)The definition of werm “interest” is delined under Section X #a) of the Act
which is as under:

“interest” means the rtes of interest payable by the promoter or the

allottee, as the case may be.
16 q'a;?/
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lixplanation.-For the purpose of this clause-

(i) the rate of interest chargecable from the allotiee by the promoter, in
case of delault, shall be equal to the rate of interest which the promoter
shall be liuble to pay the allotee, in case of defaul;

(11} the interest payable by the promoter 1o the allottee shall be from the
date the promoter received the amount or any pan thereof 1l the date the
amount or part thereol and interest thercon s relunded, and the interest
puyable by the allottee to the promoter shall be Trom the date the allottee
defaults in payment 1o the promoter Gl the die it is paid:

{viii) Accordingly, respondents will be liable w pay the complainant interest
from the date amounts were paid Gl the actual realietion of the amount
Complainant has sought refund of B, 3274375/~ however prool of an amount
oI Rs. 32,47.374/- have been anncxed. Henee, Authority directs res pondents to
refund to the complainant the paid amount of T Rs, 3247374/ ulong with
interest at the rate preseribed in Rule 15 of 1 laryana Keal Estate (Regulation and
Development) Rules, 2017 ic. at the mte of SBI highest marginal caost of
lending rate ( MCLR)* 2 % which as on date works out o 10,70%, (B.70%% |
200%) from the date amounts were paid Il the actual realivation of the
dmounl. Authorily has pot caleulated the o) amount along with interest
calculated at the rte of 10.70% Gl the date ol this order and said amount works

oul to 231,55.237 /- us per detail given in the tuble below:

Sr. No., [ I’-ﬁ;:rcip:ﬁ- ' Datcof | Interest Accrued till |
Amount payment (5.07.2023
l. 197511 1302015 178276
|

1 Q;;;,?/



140373
197511
196524
136850
196523
199350
287100
1368350
362577
(48300
88550
200213
228815
230000
229%16
197511

13274374

| wraonrT

5172014

T24n0y

l2mant
112412012
2/2972012
4/4/2012
5/2/2012

3212012

714/2012

| 742012

8262016
| 4112007
1172472020
1292020

01/15/2015

L. DIRECTIONS OF THE AUTHORITY

9. Hence, the Authority herchy passes this onder

176988

:ru414u
| 244386
169096
240871
| 242232
345912
163760
431855
| se06
104327
147025
152735
64323
63261
179144

b

3155237
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and issues [ollowing

directions under Section 37 of the Act to ensurc compliance ol obligation cast

18
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upon the promoler as per the lunction entrusted 1o the Authority under Seetion
340 ol the Act of 2016;

(1) Respondents is directed to refund the entire amounl of 2 (4.29.61 1.~
1o the complainant,

(1) A period of 99 days is given w 1he respondents to comply with (he
directions given in this order as provided in Rule 16 of NHarvana Real Fste
(Regulation & Development) Rules, 2017 [atling which [egal conscquences
would follow,

20, Disposed of. File be consigned to record room and order be uploaded on the

website of the Authority,

Ko Lo

Dr. GEETA RATHEE SINGIT NADIM AKHTAR
IMEMRBER| IMEMBER|
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