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HARERA
MGURUGRAI/ complaint No. 2449 of 2O22

ORDER

1. The present complaint has been filed by the complainant/allottees

under section 31 of the Real Estate (Regulation and Development) Act,

2016 fin short, the ActJ read with rule 2g of the Haryana Real Estate

(Regulation and DevelopmentJ Rules, 201,7 (in short, the Rules) for
violation of section 11(a)(a) of the Act wherein it is inter alio
prescribed that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Act or the

Rules and regulations made thereunder or to the allottees as per the

agreement for sale executed inferse.

A. Unit and proiect related details

2. The particulars of unit details, sale consideration, the amount paid by

the complainants, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

s.N. Particulars Details
7. Name and location of the

proiect
"Coban Residences", sector-99A,
Gurgaon

2. Nature of the proiect Group Housing Prolect
3. Proiect area 10.5875 acres
4. DTCP license no. 10 of 2013 dared 12.03.2013 valid up to

1,1,.06.2024
RERA Registered/ not
registered

Registered I

Vide no. 35 of 2020 issu& on
76.10.2020 valid up to 11.O3.}OIZ + 6
months ='1L.09.2024 I

6. Unit no. 901.,T-4
fpage 43 of complaint

7. Unit admeasuring area 1997 sq. ft. ofsuper area
(page 43 of complaintl

8. Provisional allotment
letter

1.2.02.2074

fpage 43 of complaint
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B. Facts ofthe complaint:

3. The complainants have made the following submissions: -

I. That the complainants were allured by the advertisements and

assurances given by the officials of respondent and booked a unit no.

901 Tower T-4, having super area measuring lggT sq. ft. |in the
project of respondent named "Coban Residence,, at Sectf-Oee,

Gurgaon, Haryana vide provisional allotment letter dated 12.01.2014.

Thereafter, a one sided buyer's agreement dated 29.04.201h was

9. Date of builder buyer
lgreement

29.04.20'14
fpage 45 of comp]aint

10. Date of start of
construction

t6.10.2014
(1q@n from other file of same proiectl

11. Possession clause 3.1 That the developer sholl, under
normal conditions, subject to force
majeure, complete construction of
Tower/Building in which the said llat is
to be located with 4 years of the start of
construction or execution of this
Agreement whichever is later, as per
the said plans......
Emohasis suoolied....

1,2. Due date of possession 16.10.2018

[Calculated from date of construction
i.e., 76.10.20\41

13. Total sale consideration Rs.7,29,78,517 /- (excluding service tax)
(as per payment schedule on page 70 of
complaintl

L4. Total amount paid by the
complainant

Rs.28,64,166/-

fas per receipts on page 82-90 of
complaintl

15. Occupation certificate N/A
16. Refund request 23.0t.2020

fpage 100 of comDlaint
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executed between the parties for a total sale consideration of
Rs.\,29,78,517 /- and they have paid an amount of Rs.28,64,166 in all.

IL That in the end of November 2019, complainants visited the site to
see the final expected/anticipated look of the flat before expected

possession, but they were shocked to see that only 3 to 4 feet high

RCC columns above the ground level were standing at this T4 Tower
location and nothing else. Therefore, the complainants sent a notice

dated 06.12.2019 to the respondent-builder seeking information
regarding the project and received a mail dated 24.72.2079 from its
office to visit the corporate office of it so as to resolve the queries of
the complainant regarding the project and its completion.

III. That till 07.01.2020 the construction was not completed even the

facilities like club, central garden, swimming pool, parking space etc

were not completed. So, the complainants vide notice dated

23.0L.2020 requested the respondent-builder to refund the amount

that has been paid by them against the said allotment. Thereafter, the

complainants again senr a mail dated OZ.OB.ZO2O, 13.04.2021 to the

respondent-builder regarding refund of the paid_up amount but no

positive reply was received from it.

IV. That the complainants after losing all their hope from the

respondent-builder are constrained to approach this Authority for

redressal of their grievance. Hence this petition.

C. Reliefsought by the complainant:

4. The complainant has sought following relief(s):
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I. To refund the entire amount of Rs.28,64,L66/- (Rupees Twenty_Eight

D.

6.

prescribed rate of interest.

ll. To pay an amount of Rs.1,25000/- towards cost of litigation.

5. On the date of hearing the authority explained to the
respondent/promoter about the contraventions as alleged to have

been committed in relation to section 11( )(a) of the Act to plead

l.

guilty or not to plead guilty.

Reply by the respondents.

The respondent no. 1 vide reply dated 119.LO.2OZZ contested the

complaint on the following grounds; -

That the respondent is in the process of developing several

residential group housing colonies in Gurugram, out of them one is
"Coban Residences" at Sector 994, Gurgaon.

That the unit in question pertains to Tower no. 4 of the proiect in
question. It is submitted that the tower in which complainants have

booked their unit consisted of T2flatsandoutof those only 12 units

as of now were sold and remaining 60 flats still remains unsold and

practically it is not possible to construct a whole tower when only

200lo units were sold.

That in order to complete a construction of tower at least such

numbers of units must be sold as to complete the construction work,
but in the present case since only 12 units were sold, the concerned

tower could not be constructed.

Lac Sixty Four Thousand One Hundred and Sixty-Six only] along with

ll.

l.
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That the respondent has already applied for obtaining occupancy

certificate and soon enough same will be granted to it and

accordingly it will offer alternative flat to the complainants.

No reply has been received from respondent no. 2 & 3 with regard to

the present complaint. Therefore, the complaint will be decided as per

documents available on record and submission made by the parties.

Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can

be decided on the basis of these undisputed documents and

submission made by the parties.

f urisdiction of the authority

The respondents have raised a preliminary submission/objection that
the authority has no iurisdiction to entertain the present complaint.

The objection of the respondents regarding rejection of complaint on

ground of jurisdiction stands reiected. The authority observes that it
has territorial as well as subject matter jurisdiction to adjudicate the

present complaint for the reasons given below.

E.I Territorialiurisdiction

As per notification no.7/92/2017-1TCp dated 14.12.2077 issued by

Town and Country Planning Department, the jurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram District for

all purpose with offices situated in Gurugram. In the present case, the
proiect in question is situated within the planning area of Gurugram

District. Therefore, this authority has complete territorial jurisdiction

to deal with the present complaint.

8.

E.

9.

10.
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E.II Subiect matter iurisdiction
Section 11[4) (a) ofthe Act, 2016 provides that rhe promoter shall be

responsible to the allottee as per agreement for sale. Section 11[4)(a)

is reproduced as hereunder:

Section 11,..,,(4) The promoter shall-
(o) be responsiblefor all obligotions, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the ogreement for sole, or to
the ossoc[otion of ollottees, os the cose noy be, till the conveyance
ofollthe apartments, plots or buildings, os the cose may be, to the
ollottees, or the common areos to the ossoctotion of illotLees or
the competent authority, as the case mqy be;
Section 34-Functions of the Authority:
344 of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees ond the reol estote aoents
under this Act otld the rules and regulations mode thereundei.

So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation

which is to be decided by the adjudicating officer if pursued by the

complainant at a later stage.

Further, the authority has no hitch in proceeding with the complaint

and to grant a relief of refund in the present matter in view of the

judgement passed by the Hon'ble Apex Court in Newtech promoters

and Developers Privote Limited Vs State of U,p. ond Ors. 2021_

2022(1) RCR(C), 357 and reiterated in case of M/s Sana Realtors

Private Limited & other Vs llnion of lndia & others SLp (Civil) No.

73005 of 2020 decided on 12,05.2022 and wherein it has been laid

down as under:

"86. From the scheme of the Act of which a detailed reference hos
been made and taking note of power of odjudication delineated with
the regulatory outhority and odJudiLatmg olicer. whqL linolly cu s
out is thot although the Act indicotes the distinct expressions like

72.

13.
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'refund', 'interest', 'penal0/' ond 'compensation', a conjoint reqding
of Sections 18 and 19 clearly mqnifests that when it comes to refund
of the amount, and interest on the refund amoun| or directing
payment of interest for delayed delivery of possession, or penolql
qnd interest thereon, it is the regulatory authority which hos thc
power to examine and determine the outcome of a complainL At the
some time, when it comes to a question of seeking the relief of
ddjudging compensqtion ond interest thereon under iections 12, 14,
18 ond 19, the odjudicoting offrcer exclusively hos the power to
determine, keeping in view the collective reading of Section 71 reod
with Section 72 ofthe Act if the adjudicqtion under Sections 12, 14,
18 and 19 other than compensotion os envisoged, if extended to the
qdjudicating officer os prayed tho| in our view, may intend to
expond the ambit and scope ol,.the powers and functions of the
adjudicqting olficer under Section:71 qnd that would be against the
mandate of the Act 2016."

14. Hence, in view of the authoriiative pronouncement of the l.lon,ble

Supreme Court in the cases mentioned above, the authority has the

iurisdiction to entertairi a complaint ieeking refund of the amount and

interest on the refund amounL

F, Findings on the reliefsought by the complainant.

F.I To refund the entire amount of Ri.ZA,64,L66/- paid by thenr

alongwith prescribed rate of interest.

15. The complainants intends to withdraw from the project and are

seeking refund of the amount paid by them in respect of subject unit
along with interest at the prescribed rate as provided under section

18(1) of the Act. Sec. 18(1) of the Act is reproduced below for ready

reference.

"Section 78: - Return of omount qnd compensdtion
18(1). lf the promoter fails to complete ot is unable to give
possession ofan opartment, plot, or building.-
(a). in occordance with the terms of the agreement for sale or, us
the case moy be, duly cofipleted by the dote specified thereln; or
(b). due to discontinuance of his business os o developer on occount
ofsuspension or revocation of the registration under this Act or for
ony other reoson,

Page 8 of 13



* HARERA
ffi eunirennH,r

16.

Complaint No. 2449 of 2022

he shall be liable on demond to the allottees, in case the ollottee
wishes to withdrow from the project, without prejudice to qny
other remedy availqble, to return the amount received by him in
respect of that qportment, plot, building, as the cqse may bq
with interest at such rate qs moy be prescribed in this beholf
including compensation in the manner as provided under this Act:

Provided that where an ollottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of
delqy, till the honding over of the possession, at such rate as moy be
prescribed."
(Emphasis supplied)

Possession clause 3.1 of the apartment buyers agreement annexed in

complaint provides for handing.over of possession and the same is

reproduced below. i.,. _ l

3.7 "Thot the developer sholl, uiider normol conditions, subject to force
mojeure, complete construction of To\ver/Building in which the soid flat is to
be located $,ith 4 Wars of the start of construction or execution of this
Agreement whichever is later, as per thb said plons......"

( E m p has i s. it-tp p t i e d )
Due date of handing over possession: The promoter has proppsed to

hand over the possession within 4 years from the date of $tart of

construction i.e., 76,70.2014 or date of execution of buyer's agrlement

i.e.,29.04.20L4 whichever is later. Therefore, the due date of hpnding

over possession of the said unit comes out is 1,6.1,0.201-A.

18. Admissibility of r:efund along with interest at prescribed late of
interest: However, the allottees intend to withdraw from the project

and are seeking refund of the amount paid by them in respect of the

subiect unit with interest at prescribed rate as provided under fule 15

ofthe rules. Rule 15 has been reproduced as under:

Rule 75. Prescribed rate of interest- [proviso to section 72, sectiln
18 and sub-section (4) qnd subsection (7) ol section tgl
(1) "For the purpose of proviso to section 12; section 1B; and sUb-

sections (4) ond (7) of section 19, the ,,interest at the rdte
prescribed" sholl be the Stotc Bqnk of India highest mqrginol cQst
ollending rote +zok..

17.
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Provided thot in cqse the Stqte Bank of lndio marginol cost of
lending rote (MCLR) is not in use, it sholl be replsced by such
benchmark lending rates which the State Bonk of India may fix
from time to time for lending to the generol public,"

19. The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature is

reasonable and if the said rule is followed to award the interesc it will

ensure uniform practice in all the cases.

20. Consequently, as per webSri@ of the State Bank of India i.e.,

httos: //sbi.co.in. the marginat@i@lending rate (in short, MCLR) as

on date i.e.,08.08.2023 is 08.75%, Accordingly, the prescribed rate of

interest will be marginal cost of lending rate +2% i.e., lO.7 5o/o.

The definition of term 'interest' as defined under section 2(zal of the

Act provides that the rate of interest chargeable from the allottee by

the promoter, in case of default, shall be equal to the rate of interest

which the promoter shall be liable to pay the allottee, in case of default.

The relevant section is reproduced below:

"(za) "interest" means the rates of [nterest poyoble by the promoter or
the allottee, os the case moy be.

Explanotion. -For the purpose of this clause-
(i) the rate of interest chorgeoble from the ollottee by the pronoter,

in case oI defoult, sholl be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case ofdefoult;

(ii) the interest payoble by the promoter to the ollottee shall be t'rom
the date the promoter received the omount or any part thereoItill
the dote the omount or part thereof ond interest thereon is
refunded, and the interest payoble by the allottee to the promoter
shall be from the dote the allottee defaults in payment to the
pronoter till the date it is paid;"

The authority has observed that even after a passage of more than 9

years (i.e., from the date of allotment till date] neither the construction

is complete nor the offer of possession of the allotted unit has been

22.
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made to the allottees by the respondent/promoters. The authority is of

the view that the allottees cannot be expected to wait endlessly for

taking possession of the unit which is allotted to them. Further, the

respondent also shows its inability to deliver the unit to the allottees

due to non-booking of flats by prospective buyers in the tower in
question. The authority observes that there is no document placed on

record from which it can be ascertained that whether the respondent-

builder has applied for occupation certificate/part occupation

certificate or what is the status of construction of the project. In view of

the above-mentioned fact, the allottees intend to withdraw from the

project and are well within the right to do the same in view of section

18(1) of the Act, 2016.

23. Moreover, the occupation certificate/completion certificate of the

project where the unit is situated has still not been obtained by the

respondent/promoter. The authority is of the view that the allottees

cannot be expected to wait endlessly for taking possession of the

allotted unit as observed by Hon'ble Supreme Court of India in lreo

Grace Realtech WL Ltd. Vs. Abhishek Ktanna & Ors,, civil appgal no,

5785 of 2079, decidecl on 77.07.2027

".... The occupotion certificate is not avqilable even as on date, whlch
clearly amounts to defrciency of service. The ollottees connot be mAde
to ttoit indefinitely for possession of the oportments ollotted to tham,
nor can they be bound to toke the oportments in phose 1 of ahe
project....-"

24. Further in the judgement of the Hon'ble Supreme Court of India in the

cases of ivewtech Promoters and Developers Private Limited W State

of U,P, and Ors, reiterated in case of M/s Sana Realtors Frivate
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Limited & other Vs llnion of India & others (Supra), it was observed

as under: -

25. The unquolifred right of the allottee to seek refund referred llnder
Section 1B(1)(o) ond Secrion 19(4) of the Act is not depindent on ony
contingencies or stipulations thereof. It qppeors that the legisloture has
consciously provided this right of refund on demond as on unconditional
absolute right to the allottee, if the promoter foils to give possession of
the aportmenC plot or building within the time stipuloted under the
terms of the agreement regordless of unforeseen events or stay orders of
the Court/Tribunot, which is in either way not ottributable to the
allottee/home buyer, the promoter is under an obligation to refund the
amount on demand with interest at the rate prescnbed by the Stote
Government including compensotion in the monner provided under the
Act with the proviso that if the allottee does not wish to withdrow t'rom
the project he shqll be entitled for interest for the period of deloy till
handing over possession ot the rate prescribed.,,

25. The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 20L6, or the rules and

regulations made thereunder or to the allottees as per agreement for

sale under section 11(4)[aJ of the AcL The promoter has failed to
complete or is unable to give possession of the unit in accordance with
the terms of agreement for sale or duly completed by the date specified

therein. Accordingly, the promoter is liable to the allottees, as they

wish to withdraw from the project, without prejudice to any other

remedy available, to return the amount received by them in respect of
the unit with interest at such rate as may be prescribed.

26. Accordingly, the non-compliance of the mandate contained in section

11(4)(aJ read with section 18(1J of the Act on the part of the

respondent is established. As such, the complainants are entitled to
refund of the entire amount paid by them at the prescribed rate of
interest i.e., @10.750h p.a. (the State Bank of India highest marginal

cost of lending rate (MCLRJ applicable as on date +20%) as prescribed
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under rule 15 of the Haryana Real Estate

DevelopmentJ Rules, 2017 from the date ofeach payment till
date of refund of the amount within the timelines provided in

the Haryana Rules 2017 ibid.

Directions of the authority

Hence, the authority hereby passes this order and issues the

directions under section 37 of the Act to ensure

obligations cast upon the p

authority under section 34(

i. The respondent/p

i.e., Rs.28,64,166

interest at the

Haryana Real

from the date

deposited

ii. A period of 90

directions given in

G.

27.

would follow.

28. Complaint stands disposed of.

29. File be consigned to the registry.

Haryana Real Estate Regulatory Authority, Gurugram

Dated: 08.08.2023
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