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1BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
Complaint no. 5437 0f 2022
Date of filing complaint: | 10.08.2022
First date of hearing: 11.10.2022
Date of decision 20.07.2023

Smt. Neena Agrawal W/o Sh. Kamal Kishore

Agrawal[ |

Sh. Kamal Kishore Agrawal S/o Sh. Rameshwar

Prasad ﬁbrawal

Both R/0: H.no. N-269, 1% ﬂﬂm;,__Mayﬁe]d Garden,

Set:tur—Si Gurugram Complainants

I Versus

M/s TARE Limited

Regd. uﬂice 2m/ Floor, C-3, Qutab Institutional

Area Kapwana Sarai, New Delhi, South Delhi-

110016 | Respondent
CORAM: |
Shri Vijay Kumar Goyal Member
APPEARANCE:

Sh. Rahul Yadav (Advocate)

Cnmplainant.s |

Sh. Manu Bajaj (Advocate)

Respondent |

ORDER

The present complaint has been filed by the complainant/allottees under
Section 31 of the Real Estate (Regulation and Development) Act, 2016 (in
short, the !tctj read with rule 29 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of section
11(4)(a) of t+lE Act wherein it is inter alia prescribed that the promoter
shall be responsible for all obligations, responsibilities and functions under
the pruvisiunF of the Act or the rules and regulations made there under or

to the allottees as per the agreement for sale executed inter se.
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A. Unitand project related details

Complaint No. 5437 of 2022

The particulars of the project, the details of sale consideration, the amount

paid by the complainants, date of proposed handing over the possession
and delay perl]:)d, if any, have been detailed in the following tabular form:
S.no. | Particulars Details i
Name of the project “Maceo”, Sector- 91, Gurgaon |
2. Nature of project Group housing colony |
3. RERA registered,’nnt. med vide registration no. 314 of ‘
registered 12017 dated 18.08.2017
Validity status \p ~.11mor9 | |
4. | DTPC License n_ﬁf_;-‘ﬁ ’ ol maﬁua dated 25.03.2008 |
Validity status | 24.03.2025 _ 4
Licensed area ’ 15.575 acres _
Name uflicenseeT "_]uhlianﬁt Software Service Private Limited
B Allotment letter 7 131&1.20f2 ‘
[&s Reripageno. 18 of reply) |
6. Date pof apartrﬁenf buyer 08.03.2013 g
agresment (As per page no. 21 of complaint) |
7. Unit no. _ E-ll;]l}ii on 10t floor of tower E |
(As per page no. 29 of complaint)
8. Unit area admeasuring 2146 sq. ft. [Super area]
(As per page no. 29 of complaint)
9. Revised super area 2320 sq. ft. (+ 8.11%) T
(As per page no. 21 of reply)
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Complaint No. 5437 of 2022

10. | Possession clause

m The Developer after completing the

Clause 7.1

The Developer based on its present and
estimates and subject to all just exceptions,
proposes to complete construction/
development of the said project and handover
the possession of the said Apartment to the
Allottee within a period of 36 months from
the date of execution of this agreement
unless there shall be any delay or failure
due to force majeure . The Allottee(s)
understands and agrees that the developer

shall be entitled for o grace period of 180

cﬁhﬁﬁ‘ﬁﬁhn shall apply and obtain the
gchmwn certificate in the in respect of the
mﬂmﬁ! \apartment(s) from the concerned
authority. However, in case any condition arises
that is beyond the control of the company
including but not limited to force majeure
condition, the remaining period available shall

camm%re after cﬂg expiry of such condition.

11. | Due date of possession

08.09.2016

(Calculated from date of apartment buyer
agreement i.e. 08.03.2013 + grace period

. of‘l@ aajm}
| Gruc_e period of 180 days is allowed.

12. | Total sale consideration

Rs.69,45,410/-
(As per page no. 30 of complaint)

13. Amnurft paid by
complainant

the

Rs. 62,58,352/-

(As per SOA dated 03.06.2022 on page no. ‘
87 of complaint)

14. | Tri-partite Agreement

19.03.2013

[as per page no. 60 of complaint]
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15. | Application for OC dated | 19.04.2019

(Inadvertently, mention as 25.08.2020 in
proceedings dated 20.07.2023.)

[As per page no. 21 of reply|

B. Facts of the complaint:

3. That the respondent gave adveft_-_iéé?n'gi@ in various leading newspapers
about its f|rthcuming project naiﬁed r"MACEO" Sector-91, Gurugram,
whereby prvi:mismg vqﬂuus advﬁntggea like world class amenities and
timely cumplenon ,‘executmn of the project etc. Relying on the promise and
undertakmg given by the respondent, the complainants booked a unit
admeasuring 2146 sq. ft. in aforesaid project of the respondent for total
sale cnnside‘ratiun of Rs. 69,45,410/- including BSP, car parking, IFMS, club
membership, EDC, IDC, PLC etc.

4. That the complainants paid a s&n‘éx of Rs. 4,50,000/- in addition to Rs.
50,000/- ilready paid by themj and signed the application form.
Subsequently, a builder buyer agreement was executed between the
cnmplainallts and M/S Anant Raj Limited on 08.08.2013. That as per the
clause no. 7 of said agreement, the date of possession was agreed to be 36

months from the date of execution of the builder buyer agreement.

@A
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That the respondent thereafter without any prior intimation to the

complainants unilaterally changed the size of the unit from 2146 sq. ft to

2320 sq. ft. ‘

That the complainants took a loan of Rs. 25,00,000/- from LIC Housing
Finance Ltd tl:: purchase the said unit and a tripartite agreement dated
19.03.2013 was executed between the complainants, respondent and
financer and due to the delay in delwery of the possession by the
respondent, they are burdened tﬁkﬂ’e&ﬁﬁinonal payment of EMI every

months’ to thef financer.

That the complamants made payment df Rs. 62,58,352/- vide different
cheques on chfferent ‘dates tuwards the total sale consideration of the
allotted unit iand the respondent issued payment receipts and account

statement in t;his regard.

That they havl'e made regular visits at the project site and observed that
there are seriuus qualities issues with- reﬁbect to the construction carried
out by it till nf)w The flats were sold by representing that the same will be
luxurious apa{rtment. However; all such representations seem to have been
made in orde'r to lure them to purchase unit at extremely high prices. The
respondent has compromised with levels of quality and is guilty of mis-
selling. Therq are various deviations from the initial representations. The
respondent n?arketed luxury high end apartments, but have compromised
even with the basic features, designs and quality to save costs. The

structure, wh:ich has been constructed, on face of it is of extremely poor
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quality. The cc%nstructinn is totally unplanned, with sub-standard low grade

defective and despicable construction quality. It sold the project stating
I

that it will bF next landmark in luxury housing and will redefine the

meaning of lu.t(ury but it has converted the project into a concrete jungle.

There are no visible signs of alleged luxuries.

9. That the agr%ement was executed on 08.03.2013 and accordingly the
project was t0| be completed in 36 I_I:lﬂni;__hskwith grace period of six months.
The respundePt have committed vaﬁmsacts of omission and commission
by making inﬁ'nrrect and false state_mgnt in the advertisement material as
well as by chmitting other _serious aets as mentioned in preceding
paragraph. Further, it has breached the fundamental term of the contract
by inurdinatély delaying in delivery of the possession. It has not
acknnwledgec% any request of the complainant in regard to the status of the

project.

|
C. Relief sought by the complainants:
10. The complainants have sought following relief(s):

i. Direct the respondent to deliver the possession of the allotted unit.
ii. Direct the respondent to pay interest on amount paid by the
complainants at the prevailing rate of interest as per RERA.

iii. Direct the respondent to pay Rs. 1,00,000/- as litigation cost.
11. On the date n{hearing, the authority explained to the respondent/promoter
about the contravention as alleged to have been committed in relation to

|
section 11(4) (a) of the Act to plead guilty or not to plead guilty.

|
f 4 D. Replyby resipundent:
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12. The n=:spa::undv.=:I t by way of written reply made the following submissions: -

a. That the said total sale consideration as mentioned therein was non-
[

inclusive c‘f the applicable taxes which are levied at the time of offer of
pnssessinﬂl, which is clear from a bare perusal of the payment plan’
annexed #ung with the apartment buyer agreement dated 08.03.2013,
whereby | e total consideration of the subject unit no. E-1003 was
mentianecil as Rs. 69,45.410‘}__—‘; ; Qjﬂng with additional charges of
Rs.14.33,q'40j-. Moreover, the payment plan clearly stipulates that
service tax shall be Eaj@ﬁié mmch installment as per the government
rules, and!uther charges like stamp duty and maintenance charges shall
be payablie at the time of possession. Hence, the complainants were
always avLare that Rs. 59_.45,4.101.- is not the total sale consideration,

and the s:ame is bound. to be enharced after levying of various other
charges. :

b. That the said sale consideration was subject to change as per clause 10
of the aLartmenbs buyer's agreement dated 08.03.2013 executed
between the parties, which gives the right to the respondent to alter the
area of ﬂ’;lE unit. Therefore, considering the aforesaid factors, the total
sale consideration amounts to Rs. 79,01,224/- as opposed to Rs.

69.45,41¢/- specified by the complainants, owing to the applicable rates

A/ and the increase in the area of the subject unit, as reflected in the
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statement of account provided with the letter of offer of possession
discussed J"Aereunder in detail. Further, clause 7 of the agreement grants
the right to the respondent to alter the area of the unit before receiving

the uccup'[tiun certificate. Further, as early as at the time of the

allotment

f the instant unit, they agreed to any such alteration of the
area by weiw of letter dated 18.01.2012, which was an attachment to the
allotment I‘etter, whereby they c.st@guvical!y stated that "I further agree
and underl:stand that the Flpu??-‘ﬁlan{ﬁ;'ea. Specifications are subject to
changefmq::udiﬁcatinn at any timaﬁyhys Anant Raj Industries Limited
without any notice." Pertinently, as is evident from the above, the
respnndeﬂ:t was entitled to alter the area of the unit unilaterally,
however *l(et, the.véitei‘a__t‘ian was not done unilaterally and it duly
informed i:he cnmptéihants about such increase in area vide its letter
dated 28.5[12.201?, wherein apart from intimating them about the
revised bd:ilding pl!n, it further invited objections/suggestions from the
cumplainq!nt. however, no such objections were ever raised by the
cnmplainailnt in this regard. Further, such change in area was also
intimated to the complainant vide its offer of possession letter dated

30.11.2019, to which they never objected, and has raised such claim in

the instant complaint for frivolous reasons merely to draw an adverse

,/A/ inference :Elgainst the respondent.
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c. That the facility of availing the loan facility from LIC Housing Finance

Ltd. was the sole discretion of the complainants and the consequences
thereof cannot be attributed to the respondent in any manner.

d. That it is denied that the complainants have made a payment of Rs.

62,58.352{— to the respondent against the said unit whereas it is
submitted that they merely paid an amount of Rs, 54,54,424 /- and to
show its +ﬂna fide, the respmgg’t m;self adjusted an amount of Rs.
8,03 9281-| against the delayed?:possmlnn charges payable by it in lieu
of the dqlayed possession. The rﬁpundent has already paid the
appliﬂablej delayed possession charges to the complainants and nothing

more is due and pﬁyable by it. On the contrary, the complainants are
| '

still under an obligation to pay an outstanding amount of Rs.

24.48.300!(- to the respondent since the date of offer of possession and
instead ni payment of same tﬁe‘y ﬁled the instant frivolous complaint
merely with the \}tw‘ to g%ti'btﬁs &'—itsﬂoﬁ!igatihn to pay the balance
autstandlﬁg amount. Pertinently, the complainants have defaulted in
making tlr?e various payments since the very beginning which may be
clear upﬁqiz perusing the numerous reminders issued by the respondent
to them Lvhere requesting them to pay the installments as per the

payment schedule agreed upon by the complainants at the time of

|
ﬂ/ execution of the agreement. Pertinently, in lieu of the gross delay caused
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by the complainants in releasing the outstanding payments of the

respondent, it was constrained to issue final reminders to them, in non-
compliance whereof their allotment would automatically stand revoked.
Hence, final reminder/notice of termination dated 30.09.2014,
12.11.2{]111, and 25.04.2015 were issued it, informing the complainants
that if theibalance outstanding amount is not paid by them within the
5t1pulated penud their agreement s}ml.l stand revoked automatically.

e. That the complainants apprnae]ud ﬁ‘w respondent on various occasions
thereby rdiaquesting it to cancel such termination notices and to not
cancel tht=1l allutmgﬂ;'@éﬁ-"the cgﬁ%ﬁiaiﬁénts and repeatedly assured the
respnnder:lt that tlﬁa}'}'}ayment shall h&l:made at the earliest. With a view
to suppurin the complainants and to not escalate the matter further, the
respnndeliat repeatedly i'&ﬂké‘ﬂ Jits termination notices, despite that ,
the complainants continuously defaulted in its payments, and thus, are

n /
liable to p!ay interest on the same.

f. That the complainants repeatedly visited the site of the project,
however, ithey did not raise any objection with respect to the quality of
the construction work or the materials used for the said unit. Evidently,

|
the said {Tbjectinns have been stated in the instant complaint merely to

mislead rhe Authority and to tarnish the image of the respondent.
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g. That the r*lespnndent was liable to handover the possession of the said

unit to thé complainants by 08.09.2016, however, such due date was
subject to |0rce majeure conditions as stipulated in clause 19 of the said
agreement. In this regard, it is most humbly submitted that the said
project had to undergo unforeseen and adverse circumstances
hampering and delaying the work progress of the said project because
of which tlhe possession of the’ ﬂal—:] ﬁpartment could not be handed over
within the stipulated period. Itis peﬂiﬂent to mention that the progress
of the pruj!pct was aﬁgcﬁ&ﬁ-‘-du&'m{:irmmlstances which were beyond the
control uf% the resp’ﬁjiaaht an-&?' the sﬂaﬁe are covered under the force
majeure cilfmditians.--ﬁipulated in clause 19 of the said agreement. The
delays weq!'e caused;‘dn account of Drd.'srs passed by the Hon'ble National
Green Trii::unal andf.tthg' ;H{E' Pﬂﬁuﬁpn LControl Board which issued
|
various diir'ectiuns to builders to take additional precautions and steps
to curtail!pullutiun, On account of the aforementioned reasons, the
progress of the work at the site was abruptly hampered. All these
events Ied to suspension and stoppage of works on several occasions
which alscfb resulted in labourers and contractors abandoning work. As
a result of various directions from the authorities at separate occasions,
regarding| water shortage and pollution control etc, coupled with

labourers and contractors abandoning the works; the respondent had to
|
|
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run from plllar to post in order to find new contractors and labourers,

|
thus affecting the progress of the project. Without prejudice, it is most
1

respectfully submitted that overcoming the aforesaid force majeure

cnnditinnsl the respondent has completed the construction of the said
|
unit in 1019 itself, and received the occupation certificate on

28.11.2019,
|
cumplamaints vide letter dated 3311 2019. Hence, it is submitted that

6

where after offer of possession was extended to the

the delay caused in handing wﬂnafrpﬁssessiun of the said unit was not
deliberate' and was bg}’und the éonﬂ'&l.qu'btm respondent.

h. That the ri;spandent on severar ﬂccasians intimated the status update of
the proiecr to the complainants, and even invited them for a site visit so
as to satisfy themselves with respect to the progress of the said project
and the sg,ame is E\-ridéht' .-frnm a bare perusal of the letters dated
04.07.2016, 10.04.2017 20.04,2017, and 30.11.2017 issued by it to the
cnmplain#nts. T b

i. That the c?nmplain*ants did not approach the respondent only in lieu of
the adveﬁltisement published by the respondent but has booked the
flat/unit |ln the said project after due diligence and on being satisfied
with the h;ackgruund of the respondent-company and its project.

j. That the respondent is not liable to pay any further delayed possession

charges as the respondent has already paid an amount of Rs. 8,03,928/-
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to the complainant as per the agreement between the parties. Moreover,

the complainants are not satisfied with such amount of delayed
possession charges and are demanding fresh calculation of the same,
the said amount ought not be adjusted from the balance consideration
of the cq'mplainants and they would be made liable to pay the
autstandil?g amount of Rs. 24,48,800/- to the respondent along with
interest. |

e X B
¥ -

k. That as urih date, an amount ufﬁig.';%,ﬂﬂ,ﬁﬂﬂf- is outstanding on behalf
of the cnn?plainants which they have not paid for reasons best known to
them, and merely to get out of their'ﬁgligaﬁon to make such payment,
the r:ompﬁalnants Bwe initiated the instant complaint as per its whims
and fanc1¢s withmk any basis. Fuk'tlﬂer they should have referred the
disputes, {f any, to the Arbitration in view of clause 35 of the Apartment
buyer agreement e%cecj.lted between the parties. The complainants and
the respolndent have %pécﬁicéﬂl}-ﬂ:aﬂd-mte’goﬁcally agreed that in the
event of tiiisputes. claim and Jor differences shall be referred to a sole

arbitraturlr appointed by respondent.

13. All other aven:'ments made in complaint were denied in toto.

14, Copies of all :the relevant documents have been filed and placed on record.

Their authenhcity is not in dispute. Hence, the complaint can be decided on

e
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the basis of these undisputed documents and submission made by the

parties.

|
E. Jurisdiction n|f the authority:

15. The plea of tl+e respondent regarding rejection of complaint on ground of
jurisdiction stiands rejected. The authority observes that it has territorial as
well as subject matter jurisdiction to adjudicate the present complaint for

the reasons given below.
E. 1 Territaflal jurisdiction ,,iu....r :
|_‘N'H_|
.I ‘-A-';-l' .a

As per notification no. 1,"92{2017’ W aﬂted 14,12.2017 issued by Town
and Cﬂuntry| Planning Department, tu,g jurisdiction of Real Estate
Regulatory Authnnty Gurugram shall be entire Gurugram District for all
purpose w1th;uffices situated in Gurugram. In the present case, the project
in question iIL: situatla_‘;d;‘ within the planning area of Gurugram district.
Therefore, this authority has complete territorial jurisdiction to deal with
the present cq;umplaint.

E.1l Subject fmatterlurlsdlcﬁﬁn :

Section 11(4)(a) of the Act, "ﬂﬂf&j}fﬁﬁd& ‘that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced a% hereunder:
Section 11(4)(a)

Be respan#fbfe for all obligations, responsibilities and functions under the
pravisions lof this Act or the rules and regulations made thereunder or to the
allottee as|per the agreement for sale, or to the association of allottee, as the
case may be, till the conveyance of all the apartments, plots or buildings, as the
case may q'le, to the allottee, or the common areas to the association of allottee
or the camrntent authority, as the case may be;

Section 34-Functions of the Authority:
|
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34(f) of the Act provides to ensure compliance of the obligations cast upon the
promoter, the allottee and the real estate agents under this Act and the rules
and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority has
complete jurdeiEtiun to decide the complaint regarding non-compliance of
obligations by the promoter leaving aside compensation which is to be

decided by th'T adjudicating officer if pursued by the complainants at a later

stage.

Findings on tiyb]ectiuns raised hy-t{;@ﬁpondent.

| &l e
F.I Objection 'fregarding complainant is in breach of agreement for non-
invocation of arbitration.

The rESpundént has raq,seri an 6b}d‘cﬁb§ﬂ'that the complainants have not
invoked arbilt'ration ;irpcgedings as per apartment buyer's agreement
which contains provisions regarding initiation of arbitration proceedings in
case of breach of agreement. The following clause has been incorporated

w.r.t arbitration in the buyer's agreement:

“Clause 35: Any and all disputes ansmg out of orin connection with or in
relation here to shell so far as pa:ss!ﬂé 1n.the first instance be amicably
settled between the developer and the qu:nes raising the dispute . in the
event of dispute, claim and/or differences not being amicably resolved such
disputes shall be refe.!t"ed tosole.arbitrator te be appointed by the developer.
The a.*.'attées shall not object to the appointment of such arbitrator on the
ground that the arbitrator is an employee advocate and/or a person whose
working for the developer. the proceeding of the arbitrator shall be
concluded | in accordance with the provision of the arbitration and
conciliation act, 1996, as amended from time to time or Los beat thereafter.
the allot is here by gives his consent to the appointment of the sole arbitrator
specified here in above and waves any objection that he may have to search
appointment go to the award that may be given by the arbitrator. the venue
of the arbitration Shelby of New Delhi and language of arbitration shall be
English. It is here by clarified that during the arbitration proceeding the
company and the allottees shall continue to perform their respective rights
and obligations under the agreement ..."

The respondent contended that as per the terms & conditions of the

agreement duly executed between the parties, it was specifically agreed
|
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that in the evilzntuality of any dispute, if any, with respect to the provisional

booked unitl, the same shall be adjudicated through arbitration
mechanism. The Authority is of the opinion that the jurisdiction of the
Authority cannot be fettered by the existence of an arbitration clause in the
buyer's agreeiment as it may be noted that Section 79 of the Act bars the
jurisdiction ui’ civil courts about any matter which falls within the purview
of this Authority, or the Real Estate Appellate Tribunal. Thus, the intention
to render suc:h disputes as non-arbitrable seems to be clear. Also, Section
88 of the Act says that the provisions of this Act shall be in addition to and
not in derogation of the pruvisinns;iﬁf any other law for the time being in
force. Further, the Authority p_utsz reliance on catena of judgments of the
Hon'ble Supreme Coupt, ‘particularly. in National Seeds Corporation
Limited v. M. Madhus‘ﬁzihan Reddy & Anr. (2012) 2 SCC 506 and Aftab
Singh and ors. v. Emaar MGF Land Ltd and ors., Consumer case no. 701
of 2015 decided on 13.07.2017, wherein it has been held that the remedies
provided under the Consumer Protection Actare in addition to and not in
derogation of the other laws in foree, consequently, the Authority would
not be bound to refer parties to arbitration even if the agreement between
the parties had an arbitration clause. Further, the arbitration clause in
agreements between the complainant and builders could not circumscribe

the jurisdiction of a consumer.

While considering the issue of maintainability of a complaint before a
consumer forum/commission in the fact of an existing arbitration clause in
the buyer ag'reement, the Hon'ble Supreme Courtin case titled as M/s
Emaar MGF Land Ltd. V. Aftab Singh in revision petition no. 2629-
30/2018 incivil appeal no. 23512-23513 of 2017 decided on
10.12.2018 upheld the aforesaid judgement of NCDRC.

A
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Therefore, in view of the above judgements and considering the provisions

of the Act, tth Authority is of the view that complainant is well within their
right to seek a special remedy available in a beneficial Act such as the
Consumer Protection Act and RERA Act, 2016 instead of going in for an

arbitration. Hence, we have no hesitation in holding that this Authority has

the requisite ijurisdicﬁun to entertain the complaint and that the dispute

|
does not require to be referred to arbitration necessarily.
|
F.I1 Objection irregarding delay due to force majeure circumstances

The respondent-promoter has«faf;e;ﬁ ‘%ﬁc%rrtentiun that the construction of
the project was delayed due to force lﬁaffbure conditions such as various
orders passed by Hun'ble Natmnal Green Tribunal and State Pollution
Control Baarq which issued various directions to builders to take additional
precautions and staps to curtail pollution. On account of the
aforementioned reasons; thE p‘rugressz of the work at the site was abruptly
hampered. Alil these events led to suspension and stoppage of works on
several ncca$mns w%ich alﬁn l:esnltgd in labourers and contractors
abandoning wurk. As a result of uanqus tj.trectmns from the authorities at
different occqsiuns, regarding water shnrtage and pollution control etc,
coupled with labourers and contractors abandoning the works; the
respondent had to run from pillar to post in order to find new contractors
and labnurer%;. thus affecting the progress of the project. The respondent
further submitted that since, there circumstances were beyond the control

of respondent, so taking into consideration the above-mentioned facts, the

/A/ said period I:n!? excluded while calculating the due date. But the plea taken in
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this regard s not tenable. The due date for completion of project is
calculated a:{ per clause 7.1 of agreement which comes out to be
08.09.2016. Though there have been various orders issued by various
competent authorities to curb the environment pollution, but these were
for a short pml,'iud of time and the fact that such type of orders are passed by
the various c?mpetent Authorities from time to time were already known
to the respondent-builder. Further, as far as relaxation on ground that
labourers an? contractors left the pr.o}ect due to such orders is also not
tenable and is rejected, as it was fﬁ%lm_gspunsihility of the respondent-
builder to arrange the cnnrractur[labuﬁi!:s_gu fulfil its obligation to complete
the project vﬁthin specified timelines. Further, grace period of 180 days as
provided under clause 7.1 of agreement has been allowed being
uncundiﬂnnai. Thus, mp-lﬁ:;ﬁ;her grace period/leniency in this regard can be

allowed to thé respondent,

Findings on the relief sought by the complainants
Relief sought by the Emplqmam:

G.I Direct the responde t--ihﬂeﬁvei; E‘&e#;mésmn ofthe allotted unit.
The respondent has obtained the occupation certificate from the competent

authority on 28.11.2019 and subsequently, offered the possession of the
allotted unit vide letter dated 30.11.2019. As per section 19(10) of Act of
2016, the allottee is under an obligation to take possession of the subject
unit within levo months from the date of receipt of occupation certificate
and in the instant complaint, the respondent has already offered the

possession of the subject unit. The complainants are directed to take the
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any after tak*ng into consideration directions of the Authority w.r.t delay

possession of the allotted unit within two months after payment of dues, if

possession cl'ilarges. The respondent shall handover the possession of the
allotted unit as per specification of the buyer’s agreement as entered into

between the ;rarties.

Gl Direct the respondent to pay interest on amount paid by the
cumplainantslat the prevailing rate of interest as per RERA.

In the preserpt complaint, the complainants intend to continue with the
project and qre seeking delay pﬂsﬁiﬁﬂ charges as provided under the

'-'.*.-

proviso to seqtinn 18(1) of the Act. Sec‘ 18(1) proviso reads as under.

“Section 18: - Return of amount and compensation

18(1). If the promater fails to E‘amp?ei‘é or is unable to give possession of
an aTartment, plat, or building, —

Provided that where an allottee does not intend to withdraw from
the project, he shall be paid, by the promoter, interest for every
month of delay till the. hanﬂ’m,grovﬂr uf,tﬁﬂ possession, at such rate as
ma y be prescribed.” -

23. Clause 7.1 of the agreement for sale datad 08.03.2013 provides for handing

over of pusse$5mn and is reproduced below:
| | .

“Clause 7.1

The De?eiaper based on its present and estimates and subject to all just
exceptions, proposes to complete construction/ development of the said
pra_mf:t and handaver the possession of the smu' ﬂparrment to the Allottee

majeure . The Allottee(s) understands and agrees that the developer shall

be entitled for a grace period of 180 days after the expiry of the
aforesaid 36 months. The Developer after completing the construction

shall a;rp{y and obtain the occupation certificate in the in respect of the
residential apartment(s) from the concerned authority. However, in case any

condition arises that is beyond the control of the company including but not
|

Yo |
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limited to force majeure condition, the remammg period available shall
camme*ce after the expiry of such condition....."

24. The Authority has gone through the possession clause of the agreement and

47

26.

observes that the respondents-developer proposes to handover the
possession Ddl the allotted unit within a period of 36 months from the date
of execution inf agreement. In the present case, the apartment buyer’s
agreement inter-se parties was executed on 08.03.2013; as such the due
date of handing over of pnssessmn- comes out to be 08.03.2016 without

taking into consideration grace pﬂnéﬁ'ﬁf r'ﬁD days.
Admissibility of grace period: hs per clause 7.1 of buyer's agreement

dated 20.07. jmz the raspgndmpmmnmr proposed to handover the
possession of the salcb‘ unit wlthm a periuﬂ of 36 manths along with grace
period 180 cfays as grace period. The said clause is unconditional and
provides thati if the respnndents is unable to complete the construction of
the allotted uhit within sﬁpﬂlﬁ;i&d- period of 36 months, then a grace period
of 180 days sihall be allowed to-the respondent. The Authority is of view
that the said !grace peﬁﬂd.uf’lﬁﬂ days shall be allowed to the respondents
being uncnnd{itional. Therefore; as per-clause 7.1 of the buyer’s agreement

dated 08.03.2P13, the due date of possession comes out to be 08.09.2016.

Admissibility of delay possession charges at prescribed rate of
interest: The complainants are seeking delay possession charges however,
proviso to se:ctiun 18 provides that where an allottee does not intend to
withdraw from the project, he shall be paid, by the promoter, interest for

every month of delay, till the handing over of possession, at such rate as
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may be prescribed and it has been prescribed under rule 15 of the rules.

Rule 15 has b'rzen reproduced as under:

Rule 154 Prescribed rate of interest- [Proviso to section 12, section 18
and sub-section (4) and subsection (7) of section 19]

(1) For the purpose of proviso to section 12; section 18; and sub-sections (4)
and (7) df section 19, the “interest at the rate prescribed” shall be the State
Bank of India highest marginal cost of lending rate +2%.:

27. The legislature in its wisdom in the subordinate legislation under the
provision of |rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so deteggj.ned by the legislature, is reasonable
and if the said rule is followed to a.'qvapd ﬂle interest, it will ensure uniform

practice in all the cases.

28. Cnnsequently‘h as per webs‘ltr.;n’f th&Sctaredﬁnk of Lndla i.e., https://sbi.co.in,
the marginal cost of lehdmg rate (in short, MCLR) as on date i.e,, 20.07.2023
is @ 8.75 %. !Accard:pg_@, the prescribed rate of interest will be marginal
cost of lendin:g rate +2§6f!’£;* 10.75%. |

29. The definition of term }int'eré'jst*.ajs dgfirggﬂ' under section 2(za) of the Act
provides that the rate of interest ‘chargeable from the allottee by the
promoter, in case of dgfault shall be. equal to the rate of interest which the

L be Ilahﬁ to payithe allottee, in case of default. The relevant

section is reptuduced below:

promoter sh

“(za) linterest” means the rates of interest payable by the promoter or
the allottee, as the case may be.

Equanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the promoter, in
of default, shall be equal to the rate of interest which the
prt:1matershm'.|’ be liable to pay the allottee, in case of default.

30. Therefore, in:terest on the delay payments from the complainants shall be

charged at tl'*e prescribed rate i.e, 10.75 % by the respondent/promoter

‘ i Page 21 of 26



3 ¢

<

33.

A EL%ECEH% Complaint No. 5437 of 2022

which is the same as is being granted to them in case of delayed possession

charges.

The Authority observes that it is an admitted fact that the subject unit of the
mmplainantj were cancelled vide letter dated 12.11.2014 on account of
various defai;,llts. However, the said cancellation was set-aside by the
respondent 1'1'imself on the request of the complainants. Thus, keeping in
view principle of Doctrine of Waiver which finds its place under Section 63
of the Contract Act, 1872 qua relinquishment of rights between the parties.
The rights that may be rellnquisheﬂ -Igt.‘lude obligations as well as claims
that had beep earlier cunsented'aﬁ hﬂgﬂerfurmed and exercised by the
parties. Thus, the waiver ufnght Ltndél" Sef.‘tmn 63 of the Contract Act has to
be a matter uf mutual mns&nsus. I'n thg present case, the respondent
himself has waived of jts right w.r.t. to canceilatian letter dated 12.11.2014

by setting amﬁe the same.
[

On consideration of thle;.da\pumem available on record and submissions
made regarclaltng contravention of provisions of the Act, the Authority is
satisfied that the respondent.is fﬂ-ﬁﬂnﬂﬁeﬁﬁnn of the section 11(4)(a) of
the Act by not han g over @saesgmn by the due date as per the
agreement. By virtue of qlauisE‘? hdﬁaﬁgrﬂem for sale executed between
the parties mt 08.03.2013, the possession of the subject apartment was to
be delivered irwithin 36 months from date of agreement along with grace
period of 180 days and the same comes out to be 08.09.2016. The
respondent hias offered the possession of the allotted unit on 30.11.2019
after obtaining occupation certificate from competent Authority on

28.11.2019, |

[
Section'19(10) of the Act obligates the allottee to take possession of the
subject unit ;within two months from the date of receipt of occupation
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certificate. | | the present complaint, the occupation certificate has been
obtained from the competent Authority on 28.11.2019 and it has also
offered the pfssessiun of the allotted unit on 30.11.2019. Therefore, in the
interest of natural justice, the complainants should be given two months’
time from thl: date of offer of possession. This two months’ of reasonable
time is to be given to the complainants keeping in mind that even after
intimation of possession practically one has to arrange a lot of logistics and
requisite dni:uments including but not limited to inspection of the
completely ﬂ'nished unit but this is: mbjact to that the unit being handed
over at the time of taking pnsses&iﬁhiiﬁ habitable condition. It is further
clarified that the delay possession charges shall be payable from the due
date of pusse:ssinn i.e. 08.09.2016 till I:hé‘m{piry of two months from the
date of uf’feri of passfggsian or till acttfal handing over of possession,
whichever is earlier, ‘The respondent-builder has already offered the
possession of the allp&ed unit on 30. 11 .2019. Thus, delay possession
charges shal‘ be payable. till offer of possession plus two months ie.
30.01.2020.

Accordingly, it is the failure of the prumnter to fulfil its obligations and
respunmblllttlas as peff‘"th’t agzeem@t f‘ﬂr sale dated 08.03.2013 to hand
over the pnspessmn within the stipulated period. Accordingly, the non-
compliance ul!' the mandate contained in section 11(4)(a) read with proviso
to section 18(1) of the Act on the part of the respondent is established. As
such, the alln#tees, shall be paid, by the promoter, interest for every month
of delay from due date of possession i.e., 08.09.2016 till offer of possession
plus two months i.e. 30.01.2020; at the prescribed rate i.e, 10.75 % p.a. as
per proviso tdll section 18(1) of the Act read with rule 15 of the rules,

o
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|
34. Further, the respondent submitted that it has already made payment of Rs.

35.

8,03,928/- thwards delay possession charges to the complainants and the
same are adjusted and included in amount paid of Rs. 62,58,352/-. The
Authority observes that as per reminder letter dated 09.07.2020 on page
no. 94-96 nq reply, the total of amount paid by the complainants from
17.08.2011 to 22.06.2019 stands to Rs. 62,58,352/-. No credit entry w.r.t
aforesaid amount can be traced There is nothing on record that

l.

|
substantiate the fact that any such q,lmyn{ ‘was adjusted by the respondent
'1;1'

against delay.passessmn charges Towe , if any amount has already been
pald/adjusteﬂ by the respﬂndenttn the :nmplainants w.r.t delay possession
charges, the éame is entitled to be adjusted subject to furnishing of updated
statement of :account% e

G. Il Direct t!;he resmngﬁm pay Rs. 1,00,000/- as litigation cost.

The cumplaihants are 'seeking relief w.r.t. compensation in the above-
mentioned rdllefs Hon'ble Sug?&ﬁ;e Cﬂumeﬂndla in civil appeal nos. 6745-
6749 of 2021 titled as M/s Nemeah Prmmers and Developers Pvt. Ltd.
V/s State of Up & [ﬁ‘s has held that-an allottee is entitled to claim
cumpensatiup & litigation charges under sections 12,14,18 and section 19
which is to bJ;e decided by the adjudicating officer as per section 71 and the
quantum of anpensation & litigation expense shall be adjudged by the
adjudicating officer having due regard to the factors mentioned in section
72. The adjlidicating officer has exclusive jurisdiction to deal with the
complaints i1|1 respect of compensation & legal expenses. Therefore, for

[
claiming cnrﬂlpensatinn under sections 12, 14, 18 and section 19 of the Act,

|
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the cumplamants may file a separate complaint before Adjudicating Officer

under sectmrt 31 read with section 71 of the Act and rule 29 of the rules.

Directions of the Authority

Hence, the Authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of obligations

cast upon the promoter as per the function entrusted to the authority under

section 34(f):

d.

ko _:,

The res;?nndent shall pay mtejsesf;at the prescribed rate i.e. 10.75 %
per annhm for every mnnth uf delay on the amount paid by the
cumplau*ilants from du& tl.ate ofbus:é&iqn i€ 08.09.2016 till the date
of offer df pussesslgn F&[} 11. 2019] plus two months i.e. 30.01.2020; as

per pru\rflsa to section 18(1) of the Act read with rule 15 of the rules.

The resiundent is ‘entitled to adjust any amount which has been

already been paid ,’ad}q‘sfgd,b’yﬂ'tﬁaﬁams*n':jpﬁsideratian of subject unit
=~ RFEOL

on acculimt of delay possession charges, subject to furnishing of

updated istatemerﬁ; of accounts.

The resl'mndent{'éhall not -'éhaifge' anything  from the complainants

|
which is not the part of the buyer’s agreement.

|
The ratei of interest chargeable from the allottees by the promoter, in

case of default shall be charged at the prescribed rate i.e, 10.75 % by
the respindent/prnmnter which is the same rate of interest which the

promote;
i

shall be liable to pay the allottees, in case of default i.e., the

,@/delayed ?nssessiun charges as per section 2(za) of the Act.
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e. The resﬁundentfprﬂmuter is further directed to issue fresh statement
of account after taking into consideration finding of the Authority w.r.t

delay possession charges two weeks from date of this order.

f.  The complainants are directed to pay outstanding dues, if any, in next
|
one mun'ths and the respondent shall handover the possession of the

allotted unit complete in all aspects as per specifications of buyer’s
|

agreemer'lt within next 30 days-and if no dues remains outstanding, the
passessi%n shall be handed over within four weeks from date of this

order.

4 '_.-L?f 1T“‘
g. The resqondent is'directed to pay arrears of interest accrued, if any,

after ad]Tlstment in -statement of account; within 90 days from the date

of this m1|der as per‘hule 16(2) of &le xules
37. Complaint std|nds dlspﬂﬂﬂd‘ﬂf“

38. File be cunsidned to registr}{'

|

| .

| 12 Ak

' (Vijay Kumar Goyal)
Member

Haq?'yana Real Estate Regulatory Authority, Gurugram
| Dated: 20.07.2023
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