HARERA

GURUGRAM Complaint No. 438 of 2023
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 438 0of 2023
Date of complaint : 15.02.2023
Date of decision - 10.08.2023

Smt. Ranjana Seﬂli

R/o H. No. 1774,

Near Geeta Convent School,

Sector-16, Faridabad, Haryana-121002,
Versus

Pivotal Infrastructure Pvt. Ltd.

Regd. Office at: Plot No, 12, Sector4, .

Faridabad, Haryana-121004,

CORAM:
Sh. Vijay Kumar Goyal

APPEARANCE:
Sh. Sajjal Dhawal (Advocate)
Sh. Sidharth Sejwal (AR)

ORDER

T o

Complainant

Respondent

Member

Complainant
Respondent

The present complaint has been filed by the complainant/allottee under

section 31 of the Real Estate (Regulation and Development) Act, 2016

(in short, the Act) read with rule 28 of the Haryana Real Estate

(Regulation and Development) Rules, 2017 (in short, the Rules) for

violation of section 11(4)(a) of the Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations,

responsibilities and functions under the provisions of the Act or the
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Rules and regulations made there under or to the allottees as per the
agreement for sale executed inter se.

A. Unitand project related details

2. The particu{ars of unit details, sale consideration, the amount paid by

the cnmplailpant, date of proposed handing over the possession, delay
period, if any, have been detailed in the following tabular form:

'S.N. | Particulars Details
1 | Name and location of the | "Riddhi Siddhi" at sector 99, Gurgaon,
project Haﬂaﬂa |
2 Nature of the project  Affordable Group housing _
3 Project area 6.19375 acres
4 | DTCPlicenseno. .| 860f2014 Eg;ed 09.08.2014 valid
F - 1nk - g
5 | RERA Registerecﬁ_ﬁop ggglswed no. 236 0f 2017
registered - dated 19.09.2017 valid upto
08.08.2019
6 Reg:stratibn extenslun Harera/GGM/REP/RC/236/2017/
vide no. | 3 EXT/177/2019 dated 30.12.2019

valid upto 31.08.2020
u| T?:iﬂqﬁﬂfﬂﬁ';hnﬁr. Tower-T7
_ \ | (page no. 19 of complaint)
8 Unit area admeasuring 487 sq. ft. (Carpet area)
' lp _gg_nq yi uf cumplalnt]

9 Date of allotment
10 | Date of builder u 1" 4

|
7 Unit no. i
|

[paﬂe“hd ‘2? of complaint)

agreement el b |
11 | Date of building plan— | 17.10.2014

approval (page no. 20 of reply)
12 | Environmental clearance | 22.01.2016

dated | (page no. 26 of reply) '
13 | Possession Clause 8.1 EXPECTED TIME FOR HANDING

‘ OVER POSSESSION

Except where any delay is caused on
| account of reasons expressly provided for
under this Agreement and other
situations beyond the reasonable control
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of the Company and subject to the
Company  having  obtained  the
occupation/completion certificate from
the competent authority(ies), the
Company shall endeavour to complete
the construction and handover the
possession of the said Apartment
within a period of 4 years from the date
of grant of sanction of building plans
for the Project or the date of receipt of
all the environmental -clearances
necessary for the completion of the
construction and development of the
Project, whichever is later, subject to
timely payment by the Allottee of all the
| amounts payable under this Agreement
{and performance by the Allottee of all
other obligations hereunder.

14 | Due date uf pns-sessfnn
|

—

22.01.2020

[Due date of possession calculated from
the date of environmental clearance
dated 22.01.2016]

| Al N
15 | Basic sale consideration

Rs.19,98,000/- (exclusive of taxes)
(pageno. 30 of complaint)

16 | Amount ﬁaid by the
complainant

Rs.21,56,903/- (including taxes)
(As admitted by respondent on page no.
‘8 of repl

t e —-'5— ’
17 | Occupation certificate

Nk yerbbtalhed

18 | Offer of possession |

B. Facts of the complaint:

S

Na;--dffggéd

The cumplaknant has made the following submissions in the complaint:

I. That on thq! representation and advertisement by the respondent, the

complainant booked a unit in the project named “Riddhi Siddhi" at

Sector 99, Gurgaon, Haryana and was allotted a unit bearing no. T7-
1005, 10w gﬂcnr, Tower-T7 vide allotment letter dated 05.09.2015.

Thereafter, a buyer’s agreement was executed between the parties on

" S
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07.05.2016 for a basic sale consideration of Rs.19,98,000/- and she has
paid a total sum of Rs.21,56,903.39/- in all.

Il. That as per;clause 8.1 of the buyer’s agreement, the possession of the
unit was to be handed over by 22.01.2020 but the same has not been
offered till date despite receiving major sum of money from her.

I1l. That the resipﬂndent has not even paid any delay possession charges to
the cumpiaiinant till date. Therefore, she is seeking delay possession

charges along with interest at prescribed rate from due date till actual

{ “} etz i
p o Y 1

delivery of t|he unit,

IV. That due tq above acts of the respnndent the complainant has been
unnecessanly harassed mentally as {q'_ell as financially, therefore the
respundent is llﬂbl&tﬂ compensate the complainant on account of the
aforesaid act of unfair trade practice,

Relief sought by the complainant:
The cumplallnant sa‘ug_ﬁt following reé‘lief{s].

[. Direct the respnri‘d:g_'ﬂt to. pay dﬁayﬁd possession charges at the
prescribed interest p:ér anﬁﬁm‘ﬁ‘ntﬁ-‘iﬁe‘due date till actual delivery of
the unit.

5. On the date ‘of ' hearing, ‘the. authority explained to the
respondent/promater about the cuntléa.wntinns as alleged to have been
committed iln relation to section 11(4) (a) of the Act to plead guilty or
not to plead guilty.

D. Reply by th;e respondent.

6. The respun#ent vide reply dated 31.03.2023 contested the complaint
on the following grounds: -

Page40f13



il.

iil.

iv.

HARERA
GURUGM Complaint No. 438 of 2023

That the project named “Riddhi Siddhi” is a group housing project

being developed in accordance with the provisions of the Affordable

Housing Policy, 2013.

That the complainant is seeking interest on the paid-up amount of

Rs.21,56,903.39/-.

That the project of the respondent was delayed on account of various

intervening factors like lockdown imposed due to Covid-19 pandemic,

shortage of labour, stupping ufumrl; by National Green Tribunal and

other authprltles due to mcfeaﬁe 'f&]mtlutmn etc.

That the allutment price of the unit-was fixed by the Government of

Haryana in 2013, but the same has not been revised till date. Although

the construction, coﬁ was inorm mamfﬂld but the Government of

Haryana had fallﬁd'fté increase theallotment price.

That the Eﬂ}tll’E construction has been done and the project is near to

competition. quevar, the formalities of obtaining occupation
Copies of aﬂl the relevant documents have been filed and placed on
record. Theu' authenticity is not in dispute. Hence, the complaint can be
decided on the basis of those undisputed documents and submissions
made by thql complainant. _ |
Jurisdiction of the authority
The authurifry has complete territorial and subject matter jurisdiction
to adjudicate the present complaint for the reasons given below.
E.l Territurulil jurisdiction
As per nnﬁéication no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and dnuntry Planning Department, Haryana, the jurisdiction of
Haryana Real Estate Regulatory Authority, Gurugram shall be entire
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Gurugram dlistrict for all purposes. In the present case, the project in
question is situated within the planning area of Gurugram district.
Therefore, l:lhis authority has complete territorial jurisdiction to deal
with the present complaint.

E.ll Subject-matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible éte the allottees as per agreement for sale. Section 11(4)(a)

is reproduced as hereunder G

Section 11..... ‘5“"'

(4) The promoter shall- '~
(a) be responsible for all nb!rgatmm, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as perithe.agreement for sale, or to
the association Hette e may be, till the conveyance
of all the apargwents p!er.s or Buﬂ%fgs as.the.case may be, to the
allottees, or the.common areas to the association of allottees or the
competent authority, as the case may be;
Section 34-Functions of the Authority:
34(f) of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act -arid the rules and regulations made thereunder.

So, in view mf the provisions of the Act quoted above, the authority has

- R

fJ'

o lﬁ»“

J

:.{

complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside compensation
which is tnibe decided by the adjudicating officer if pursued by the
eempleinanf at a later stage.

Findings on objections raised by the respondent.

F.l Dhjectinifl regarding delay due to force majeure circumstances

The respondent-promoter has raised a contention that the construction
of the pruje::ct was delayed due to force majeure conditions such as
various erdflers passed by the National Green Tribunal, Environment

Pollution (Prevention & Control) Authority and delay in completion of

| Page 60l 13
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project due to Covid-19 pandemic. Since, there were circumstances

beyond the.cnntrul of respondent, so taking into consideration the
abuve-ment![nned facts, the respondent be allowed the period during
which his ¢ |nstrur:tion activities came to stand still, and the said period
be excludel while calculating the due date. But the plea taken in this
regard is not tenable. The due date for completion of project is
calculated fjom date of Environment Clearance i.e,, 22.01.2016. Though
there have b|leen various urders issued by various competent authorities
to curb the +nvirunment pnﬂfum}ﬂ bﬁt these were for a short period of
time and the fact that such type” n? orders is passed by the various
competent Authontws frnm.,thue t&;une were already known to the

respondent-lbuilder, ‘ . Y
The respnpdenhhp't‘ofnnter has raised thé contention that the

construction of the project was delayed due to reasons beyond the
control of th|e respnndent such as C(WID-I‘J outbreak, lockdown due to
outbreak of| such pandamw and Shp;tag&uﬁ labour on this account. The
authority pi,lt reliance judgment of Hon'ble Delhi High Court in case
titled as M/s Halliburton Offshore Services Inc. V/S Vedanta Ltd. &
Anr. bearﬂ:g no. 0. )M P (Comﬂ)mp 88/ 2020 and 1L.As 3696-
369?/202(1 dated 29.05.2020 which has observed that-

“69. The past non-performance of the Contractor cannot be condoned due to
the COVID-19 lockdown in March 2020 in India. The Contractor was in
breach since September 2019. Opportunities were given to the Contractor to
cure the su}ne repeatedly. Despite the same, the Contractor could not
complete the Project. The outbreak of a pandemic cannot be used as an
excuse for nrpn performance of a contract for which the deadlines were
much befure‘l the outbreak itself"”

| Page 7 of 13



g HARERA

GURUGRAM Complaint No. 438 of 2023 T

13. Inthe present complaint also, the respondents were liable to complete
the construction of the project in question and handover the
possession %nf the said unit by 22.01.2020.The respondents are
claiming benefit of lockdown which came into effect on 23.03.2020
whereas tht=.1i due date of handing over of possession was much prior to
the event uf! outbreak of Covid-19 pandemic. Therefore, the Authority
is of the vie'Jw that outbreak of a pandemic cannot be used as an excuse
for non- peri"urmam:e of a contract for which the deadlines were much
before the outbreak itself and ,fm' th,efsaid reason the said time period

is not excluded while calculatfng the gelay in handing over possession.
|

G. Findings on the relief sought by the complainants.

G.1Direct the respondent t'o*‘:pay ifﬁayed possession charges at the
prescribed interest per annum- from the due date till actual
delivery of the unit. 1

14. Inthe preselnt complaint, the complainant intends to continue with the
project and is seelﬂng delay possession charges as provided under the

proviso to section 18(1) of the Act..Sec. 18(1) proviso reads as under.

“Section 18: - Return of amount and compensation

18(1). Jfrhe promater fails to complete or is unable to give possession of

an aparqmenr plat, or building, —
Prq:wded that where an allottee does not intend to withdraw from
the project, he shall be paid, by the promoter, interest for every
manth of delay, till the handing over of the possession, at such rate
as may be prescribed.”

15. Clause 8.1 of the buyer's agreement provides for handing over of

possession and is reproduced below:

8.1 EXPECTED TIME FOR HANDING OVER POSSESSION

“Except where any delay is caused on account of reasons expressly
provided for under this Agreement and other situations beyond the
reasonable control of the Company and subject to the Company
having obtained the occupation/completion certificate from the

{a/ competent authority(ies), the Company shall endeavour to complete
i

the construction and handover the possession of the said Apartment
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withiri a period of 4 years from the date of grant of sanction of
building plans for the Project or the date of receipt of all the
enw‘f;inmenral clearances necessary for the completion of the
construction and development of the Project, whichever is later,
subjeqlt to timely payment by the Allottee of all the amounts payable
under, this Agreement and performance by the Allottee of all other
obligations hereunder..”

16. The Authuﬁi:y has gone through the possession clause of the agreement

17,

and nbservqls that the respondent-developer proposed to handover the
possession é}f the allotted unit within a period of 4 years the date of
grant of sanction of building plans for the project (17.10.2014) or the
date of receipt of all the'l';' ) j%\'énta] clearances (22.01.2016),

hlaie

whichever i‘!s later. Due date’
from date nf‘: EC beingrifé_igr. Thisis ]ustm comment as to how the builder
has r*.nisr.lse:n:lI his dominant position and drafted such mischievous clause
in the agreement and fhe allottee is—Iwith no.option but to sign on the

g.over of possession is calculated

dotted Iines; Desﬁiﬁé é:g:istencé_ of clause under policy provided due date
of pussessidln, the builder has misused its dominant position and laid
various conditions shifting burden on the complainant.

Admissibility of delay possession charges at prescribed rate of
interest: Priovisu-._gg ::tl_iqn lfe R?ongc‘le&ﬁ\at where an allottee does not

intend to wi|thdraw m the project, he shall be paid, by the promoter,
interest for every month of delay, till the handing over of possession, at
such rate as may be prescribed and it has been prescribed under rule

15 of the ru;les. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18

and sud-secﬁﬂn (4) and subsection (7) of section 19]

(1)  For the purpose of proviso to section 12; section 18; and sub-
sections (4) and (7) of section 19, the "interest at the rate
;ilresm'bved” shall be the State Bank of India highest marginal cost

lending rate +2%.:
\Provided that in case the State Bank of India marginal cost of
i!ending rate (MCLR) is not in use, it shall be replaced by such

| Page 9 of 13
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benchmark lending rates which the State Bank of India may fix
from time to time for lending to the general public.

18. The legisiat?re in its wisdom in the subordinate legislation under the

19.

20.

21.

n

provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is

reasonable almd if the said rule is followed to award the interest, it will

ensure unifc!rrm practice in all the cases.
Cnnsequentlly, as per website of the State Bank of India ie,
3 the marginal cost uf lending rate (in short, MCLR) as

on date iE.lﬂ'? 03.2023 is 3%% rdingly, the prescribed rate of

interest will be marginal cost nﬁlpmi n rate +2% i.e., 10.75%.

The deﬁnihln of term ‘interest’ as ﬂﬂf’ﬂ'led dnder section 2(za) of the Act
provides that the rate of interest chargeable from the allottee by the

promoter, IIL case of c@fault s:hall b bqua] to the rate of interest which

the prnmotér shall‘ﬁa\hahle to pay e aﬂnttee, in case of default. The

relevant section is reproduced below:

“(za) "interest” means the rates of interest payable by the promoter or the
allottee, as the case may be.
Explanation. —For the purpose.of. this eltuse—

(i) t+e rat rest ¢ e allottee by the promoter,
in case ¢ dg:q&; h @ e rate of interest which the
promoter shall'be lia ble to-pay- ﬂrm!.’am in case of default;

(i) the interest payable by the prometer to the allottee shall be from

the date the promoter received the amount or any part thereof till

e date the amount or part thereof and interest thereon is

refunded, and the interest payable by the allottee to the promoter

sJImH be from the date the allottee defaults in payment to the
promoter till the date it is paid;”

Therefore, interest on the delay payments from the complainant shall
be c:hargedi at the prescribed rate i.e, 10.75% by the respondent/
promoter which is the same as is being granted to it in case of delayed

possession charges.
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22.

23.
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On consideration of the circumstances, the documents, submissions
made by theiparties and based on the findings of the authority regarding
contraventions as per provisions of rule 28, the Authority is satisfied
that the resé)ondent is in contravention of the provisions of the Act. By
virtue of clause 8.1 of the agreement executed between the parties on
07.05.2016, the possession of the subject apartment was to be delivered
within 4 years from the date of sanction of building plans or receipt of
envi rﬂnmerﬁtal clearance whichever is later. Therefore, the due date of
handing uva:r possession wasZ%ﬂiﬂZG The respondent has failed to
handover p?ssessiun of the's njee

Accordingly, it is the failure of the: respondent/promoter to fulfil its
obligations fmd responsibilities as per the agreement to hand over the

tment till date of this order.

possession Ewithin-the stipulated period. The authority is of the
considered view th_at,t
offer of puskession’fﬁf'\:}ne‘ allt‘;rtei:! dhitf-i:n.- the cbmplainant as per the

there is delay on the part of the respondent to
terms and icunditin’u_suf the buyer's agreement dated 07.05.2016
executed between the parties. -Furth’er,na OC/part OC has been granted
to the prma'ct Henc% this projec ;st:gedtreﬂed as on-going project
and the prnmsiunﬁ of the A‘Eﬁshﬂﬁhﬂ' plicable equally to the builder
as well as allottee.

Section 19(10) of the Act obligates the allottee to take possession of the
subject unil within 2 months from the date of receipt of occupation
certificate. 1:[n the present complaint, the occupation certificate is yet not
obtained. The respondent shall offer the possession of the unit in
question tugthe complainant after obtaining occupation certificate and
so, it can b%.- said that the complainant shall come to know about the

occupation certificate only upon the date of offer of possession.
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Therefore, iq|1 the interest of natural justice, the complainant should be
given two mfcmths' time from the date of offer of possession. This two
month of reasonable time is being given to the complainant keeping in
mind that even after intimation of possession practically one has to
arrange a lqt of logistics and requisite documents including but not
limited to inspection of the completely finished unit but this is subject
to that the unit being handed over at the time of taking possession is in
habitable condition. It is further clarified that the delay possession
charges shal!l be payable frﬂmj_t:he_'ﬁ?_é;{liate of possession i.e.,, 22.01.2020
till the expiry of 2 months fm'infh”é’t’l!"ate of valid offer of possession or
actual handing over Rfl@'ﬁ_gﬁ'&igﬁf@ﬁ@hﬁhever is earlier,

24. Accnrdingly| it is the_%ﬁ;iiure némhex;’:ﬁmdm to fulfil its obligations and
responsibilities as perthe agreementdated 07.05.2016 to hand over the
possession |within- the stipulated period. Accordingly, the non-
cnmpliance%nf the ﬁ'l#}l_date gunﬁahﬁpd in section 11(4)(a) read with
proviso to section 18(1) of the Act on the part of the respondent is
established. As such, the allottee shall be paid, by the promoter, interest
for every mq}mth oﬁd?a}r fmmﬂug qtﬂ:e qupssgsion i.e., 22.01.2020 till
the date of valid offer of ;ﬁnsﬁeﬁsiénsplgs' 2 months or actual handing
over of possession, whichever is earlier; at prescribed rate i.e,, 10.75%
p.a. as per proviso to section 18(1) of the Act read with rule 15 of the
rules. |

o | Directlnn;,s of the authority

25. Hence, the $uthority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of

I i
obligations cast upon the promoter as per the function entrusted to the

m/authnrity under section 34(f):
|

|
Page 12 0ol 13




i.

.
ii.

iii.

iv.

26. Complaint stands disposed of.

o GURUGRAM Complaint No. 438 of 2023
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The respondent shall pay delay possession interest at the prescribed
rate i.e., 10.?5% per annum for every month of delay on the amount
paid by the complainant from due date of possession i.e,, 22.01.2020 till
the date of qcmal handing over of possession or till offer of possession
plus 2 mof,nths after obtaining occupation certificate from the
competent authority, whichever is earlier; as per proviso to section
18(1) of theéAct read with rule 15 of the rules.

The respon;r:lent is directed to hand over the possession to the

complainant allottee om payment of outstanding dues, if any, after

adjustment of interest for the ﬁg]ﬁfé& period.

The rate of ilnterest_gliérgegble ﬁﬂ@%ﬁ?@[ﬁﬂees by the promoter, in

case of defalult shall be charged at the prescribed rate i.e., 10.75% by

the respondent/promoter which is the same rate of interest which the

promoter shall be liable to pay the allottees, in case of default i.e,, the

delayed passessiun ¢har£es as per section Z[M}inf the Act.

The respondent sha}l not charge anyﬁ:iﬂgﬁnm the complainant which

is not the pqlrt of the buyer's agreement.

27. File be consigned to registry.

WY -
{"nr'i]aj,a"!I Kuﬁ"ﬁfyal]

, Member
|

Haryana Real Estate Regulatory Authority, Gurugram

Dated: 10.08.2023
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