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GURUGRAM Complaint No. 6750 052022
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. 3 6750 of 2022
Date of filing of complaint: 14.10.2022
Order pronounced on: 17.08.2023

1. Mr. Arjun Singh
2. Mrs. Jaya Singh
Both RR/o: - E-2/11, Vasant Vihar, New Delhi- 110057 Complainants

Versus

M/s Raheja Developers Limited.
Regd. office: W4D, 204/5, Keshav Kun], Canappa Marg,

Western Avenue, Sainik Farms, N ew, Delh;— 110062 Respondent

CORAM:

Shri Vijay Kumar Goyal Member

APPEARANCE:

Sh. Rohit Kumar Singh (Advocate) Complainants

Sh. Garvit Gupta (Advocate) Respondent
ORDER

1. This complaint has been filed by the complainant/allottees under section

31 of the Real Estete (RegulationM and Development] Act, 2016 (in short,
the Act) read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of section
11(4)(a) of the Act wherein it is inter alia prescribed that the promoter
shall be responsible for all obligations, responsibilities and functions

under the provisions of the Act or the Rules and regulations made
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thereunder or to the allottees as per the agreement for sale executed inter

se.

A. Unitand project related details

2. The particulars of unit details, sale consideration, the amount paid by the
complainants, date of proposed handing over the possession, delay period,

if any, have been detailed in the following tabular form:

S.N. | Particulars | Details
1 Name of the project {fﬁ‘“i;‘gﬁhe]as Aranya City”, Sectors
"\ ;\,I%iff&lél-éohna Gurugram

2. Projectarea = '1107.85 acres

3 Nature of the project Residential Plotted Colony |

4, DTCP license no. and _:-25'%_0f 2012 dated 29.03.2012 valid up
validity status . | t028.03.2018

5. Name of licensee Standard Farms Pvt. Ltd and 9 others

6. RERA Regiétered/not Registered vide no. 93 of 2017 dated
registered 28.08.2017

7. RERA registration valid | 27.02,2023
upto "0~ 1 %.027.082022 + 6 months in view of

covid - 19.
8. Unit no. - |"Plot no. D-99

(Page no. 29 of the complaint)

0. Unit area admeasuring 342.840 sq. yds.

(Page no. 29 of the complaint)
10. | Allotment letter 28.06.2013

(Page no. 24 of the complaint)
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11.

Date of execution
agreement to sell

Complaint No. 6750 oizozz
|

28.06.2013
(Page no. 27 of the complairit)

12

Possession clause

Sl e
i

4.2 Possession Tim'é and
Compensation ;

That the Seller shall sincerely endeavor to
give possession of the phrr to the
purchaser within thirty-six (36) months
from the date of the execut*on of the
Agreement to sell and after providing of

__;ge_;essary infrastructure specially road
“S%Wer & water in the sector by the

| Government, but subject to force majeure

conditions or any  Government/
Regulatory authority’s action, inaction or

| omission and reasons beyond the control

of the Seller. However, the
be entitled for compensation free
grace period of six (6) months in case

the development is not completed
within the time period mentioned
above. In the event of his failure to take
over possession of the plot, provisionally
and /or finally allotted within 30 days

| from the date of intimation in writing by

the seller, then the same shall lie at
his/her risk and cost and thé Purchaser
shall be lie at his/her risk and cost the
purchaser shall be liable to pay @ Rs.50/-
per sq. Yds. of the plot area pér month as
cost and the purchaser shall be liable to
pay @ Rs.50/- per sq. Yards. Of the plot
area per month as holding charges for the
entire period of such delay.........."

(Page no. 35 of the complaint).

13.

Grace period

Allowed being unqualified
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14. | Due date of possession 28.12.2016
(Note: - 36 months from date of
agreement ie, 28.06.2013 + six
months grace period)
15. | Payment plan Installment Linked paymf:':nq= plan
(As per payment plan at page no. 45
of the complaint) f
16. | Basic sale consideration | Rs.1,14,76,154/- |
&:ﬁAsper payment plan at page no. 45
f the complaint) |
17. | Total sale consideration "Rs.1,17,76,570/— ?
| (As per customer ledg#r dated
©118.03.2019 at page no. 62 of the
complaint)
18. | Amount paid by the|Rs.1,19,31,359/-
complainants [As alleged by the complainants at
\ page no.9 of the complaint]
19. |Occupation certificate Notreceived
/completion certificate "
20. | Offer  of - possession | 17.11.2016 n
without obtaining OC/CC | [Page no. 65 of the complaint]
21. | Legal notice.sent by the }.27.06.2022
complainants [Page no. 75 of the compla?xt]
22. | Delay in handing over the | 5 years 9 months and 16 d#ys
possession till date of
filing complaint ie,
14.10.2022

Facts of the complaint

|
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3. The complainants have made the following submissions in the complaint: -

. That the complainants were allotted a plot bearing no. D-99, in
plotted township in “Raheja Aranya City”. Situated at Sector 11 and

14, Sohna, Gurgaon, Haryana vide allotment letter dated 28.06.2013.

I[I. Thaton 28.06.2013 the agreement to sell was executed between the
parties for a total sale consideration of Rs.1,17,76,570/- and he has
paid an amount of Rsl,19,§1,359 /- till date. As per the said
agreement, possession ofthpplat was to be handed over within 36
months of its execution. Therea}ter the complainants receive offer

of possession Ietfer dated 17'.']:,1:2016. However, complai*ants were
shocked to see that the entire plot is just lying barren a d no work

has even started in the said project. Therefore, the complainants
wrote a mail dated 15.02.2022 to the respondent stating to either
give possession of the property and in event of failure to refund the
amount with interest. ? -

[II. That the complijnants recei\?éa a mail from the respor*:lent dated

26.02.2022 admitting to the delay and the fact that there is no

infrastructure in the vicinity and that waiting for the completion
certificate. So, the complainants seeing no development l*aking place
send a legal notice dated 27.06.2022 to the respondent and the same
was received by it on 28.06.2022 but till date no response has come

forward from it.
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That the respondent vide clause 4.2 of the said agreement agreed
that in the event of any delay, a delay charge would be payable by it
@ Rs.50/- per sq. yards of the plot area per month for the entire
period of such delay, but the same has also not be complied with.

Therefore, the complainants being aggrieved filed this complaint
seeking refund of the entire amount along with interest as well as
compensation under the proyi_sion of the Real Estate (Regulation

and Development) Act 2016 and Haryana Real Estate (Regulation

and Development) Rules, 2017,

C. Relief sought by the complainants:

4. The complainants have sought following relief(s).

L.

IL.

I

IV.

Direct the resp0n§ent to refund the amount paid by the co*plainants
along with interest on the delayed possession as per Fgreement
within a time bound manner of 90 days from the date of Fling if the

present complaint as per section 18& 19 of the Act of 2016.
. |

Direct the resQ'_on'élent to hand over the @ 50 per sq. ft. as slated in the
agreement to sell dated 28.06.2013.

To cancel the application-for-license of the respondent under the

section 7(1)(C) of the Act of 2016.
|

Direct the respondent to compensate @ Rs.20,000/- per n'innth under
section 12 of the Act.

Direct the respondent to @ Rs.50,000/- pr month to the c#nplainants

as the deficiency in service for keeping the complainahts in dark
1
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regarding the progress of the property which is made on respondent

under section 11 and 19 of the Act of 2016.

VI. Direct the respondent to reimburse the litigation cost of

Rs.1,00,000/- paid by the complainants.

VII. Direct the respondent to compensate with the opportunity cost of

ﬁ/,

Rs.10,0000/- per month to the complainants causing due to the delay
in giving the possession.
The respondent/promoter put in appearance through company’s AR &
Advocate and marked attendance on 01.02.2023, and 06.07.2023. Despite
multiple opportunities. for ﬁli-ﬂg Teply. and written submission in the
registry of the authority it failed to comply with the orders of the authority.
It shows that the respondent is intentionally delaying the matter and is
avoiding to file written reply. Therefore, in view of orqer dated
17.08.2023, the defence of the respondent is struck off. |
Copies of all the relevant documents have been filed and placed on the
record. Their authent1c1ty IS not 1n dlspute Hence, the compla*nt can be
decided on the basis of these unchsputed documents as well és written
submission made by the complainants.
Jurisdiction of the authority
The authority has complete territorial and subject matter jurisdiction to
adjudicate the present complaint for the reasons given below.

D.1I Territorial jurisdiction
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As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town
and Country Planning Department, Haryana the jurisdiction of Haryana
Real Estate Regulatory Authority, Gurugram shall be entire Gurugram
district for all purposes. In the present case, the project in question is
situated within the planning area of Gurugram district. Therefore, this

authority has complete territorial jurisdiction to deal with the present

complaint.

Ty ad
) y

D.Il  Subject-matter jurisdiction

& 9 i
T W e
vvvvv r 4 L

Section 11(4)(a) of the Act, Zogﬁgprovides that the promoter shall be
responsible to the allottee as ;pef‘ agi‘é%e'mén.t for sale. Section 11(4)(a) is
reproduced as hereunder:

Section 11 .
1

(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and functionsunder
the provisions of this Act or therules and regulations made thereunder or
to the allottees as per the agreement for sale, or to the association of
allottees, as the case may be, till the'conveyance of all the apartments, plots
or buildings, as the case may be, to the allottees, or the common areas to
the association of%ffottég_s or the competent authority, as the case may be;
Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations cast upon
the promoters, the allottees and the real estate agents under this Act and
the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance
of obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainants at a

later stage.
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11. Further, the authority has no hitch in proceeding with the complaint and

to grant a relief of refund in the present matter in view of the judgement
passed by the Hon'ble Apex Court in Newtech Promoters and Developers
Private Limited Vs State of U.P. and Ors. 2021-2022 (1) RCR (Civil), 357
and reiterated in case of M/s Sana Realtors Private Limited & other Vs
Union of India & others SLP (Civil) No. 13005 of 2020 decided on

12.05.2022wherein it has been laid .down as under:

“86. From the scheme of the Act of Whrch a detailed reference has been
made and taking note.of power of adjudtcauan delineated with the
regulatory authority and adjudicating officer, what finally culls out is
that although the Act indicates the distinct expressions like 'refund’,
interest’, ‘penalty’ and ‘compensation’, a conjoint reading of Sections 18
and 19 clearly manifests that when it comes to refund of the amount,
and interest on.the refund amount,.ordirecting payment of interes
delayed dehvgry of possession, or pena !Ly and interest thereon, it is
regulatory authority which has the power to-examine and determine
outcome of a complamt. At the same time, when it comes to a questi
of seeking the relief of adjudging compensation and interest the
under Sections 12, 14, 18 and 19, the adjudicating officer exclusively
the power to determine, keeping inview the collective reading of Secti
71 read with Section 72.of the Act. if the adjudication under Sections 12,
14, 18 and 19 other than compensation as envisaged, if extended to the
adjudicating officer as prayed that, in ourview; may intend to expand
the ambit and scope. of the powers and functions of the adjudicating
officer under Section 71 and that would be against the mandate of the
Act 2016,

12. Hence, in view of the authoritative pronouncement of th Hon'ble
Supreme Court in the cases mentioned above, the authorlj has the

jurisdiction to entertain a complaint seeking refund of the amount and

interest on the refund amount.

|
E. Findings on the relief sought by the complainant. ‘
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E.1 Direct the respondent to refund the amount paid by the
complainants along with interest on the delayed possession as per
agreement within a time bound manner of 90 days from the date of
filing if the present complaint as per section 18 & 19 of the Act of
2016.

E.Il  Direct the respondent to hand over the @ 50 per sq. ft. as stated in
the agreement to sell dated 28.06.2013.

13. In the present complaint, the complainants intend to withdraw from the

project and are seeking return of the amount paid by them in respect of
subject unit along with interest atthe prescribed rate as provided under
section 18(1) of the Act. Sec. 18(1) ofthe Act is reproduced below for ready

reference.

“Section 18: - Return of amount and compensation
18(1). If the promoter fails to complete or is unable to give possession of an
apartment, plot, orbuilding.-
(a) in accordance with the terms of the agreement for sale or, as the case may
be, duly completed by the date specified therein; or
(b) due to discontinuance of his business as a developer on account of
suspension orreyocation of the registration under this Act or for an)r other
reason, _ ;
he shall be liable on demand to the allottees, in case the allottee wishes to
withdraw from the project; without prejudice to any other remedy available,
to return the amount received by hiry_jn respect of that apartment, plot,
building, as the case may be, wrtil interest at such rate as may be
prescribed in this behalf including compensation in the manner as prévided
under this Act: ’
Provided that where an allottee does not intend to withdraw from the project,
he shall be paid, by the promoter, interest for every month of delay, &ill the
handing over of the possession, at such-rate as may be prescribed.” '
(Emphasis supplied)
14. Article 4.2 of the agreement to sell provides for handing over of $ssession

and is reproduced below:

4.2 Possession Time and Compensation
That the Seller shall sincerely endeavor to give possession of the p!oito the

purchaser within thirty-six (36) months from the date of the execution
of the Agreement to sell and after providing of necessary infrastructure
specially road sewer & water in the sector by the Government, but Subject
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to force majeure conditions or any Government/ Regulatory authority’s
action, inaction or omission and reasons beyond the control of the Seller.
However, the seller shall be entitled for compensation free grace
period of six (6) months in case the development is not completed
within the time period mentioned above. In the event of his failure to
take over possession of the plot, provisionally and /for finally allotted
within 30 days from the date of intimation in writing by the seller, then the
same shall lie at his/her risk and cost and the Purchaser shall be lie at
his/her risk and cost the purchaser shall be liable to pay @ Rs.50/- per sq.
Yds. of the plot area per month as cost and the purchaser shall be liable to
pay @ Rs.50/- per sq. Yards. Of the plot area per month as holding charges
for the entire period of such delay............"

At the outset, it is relevant to comept on the preset possession clause of
the agreement wherein the” possessmﬁ has been subjected to providing
necessary infrastructure specially road sewer & water in the se¢0r by the
government, but sub]ect to force majeure conditions ' or any
government/regulatory authorlty’s action, inaction or omission and
reason beyond the control of the seller. The drafting of this clause and
incorporation of such conditions are not only vague and unceriin but so
heavily loaded in favour of the promoter and against the allottee that even
a single default by th;é' allottee in making payment as per the plan may
make the possession clause irrelévaht for the purpose of allottée and the

commitment date for handing over possession looses its meaning. The

incorporation of such a clause in the agreement to sell by the promoter is
just to evade the liability towards the timely delivery of subject L‘l’lit and to
deprive the allottee of his right accruing after delay in possessilm. This is

just to comment as to how the builder has misused his dominant position
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| |

and drafted such a mischievous clause in the agreement and the allottee is
left with no option but to sign on the dotted lines.

Due date of handing over possession and admissibility of grace
period: As per clause 4.2 of the agreement to sell, the possession of the
allotted unit was supposed to be offered within a stipulated timeframe of
36 months plus 6 months of grace period. It is a matter of fact that the
respondent has not completed the project in which the allotted unit is

situated and has not obtained -@ggggcupation certificate by June 2016.

However, considering the groﬁndif_,in above clause of handing over
possession which led to delay incompletion of the project, in the present
case, the grace period of 6 months is allowed.

Admissibility of refund along with prescribed rate of intt+est: The
complainants are seeking refund the amount paid by them at the
prescribed rate of interest. However, the allottees intend to 'rvithdraw

from the project and are seeking refund of the amount paid by them in

i

respect of the subj_iecéﬁunit with interest at prescribed rate as provided
under rule 15 of the rules. Rule 15 has been reproduced as und

Rule 15. Prescribed rate of interest- [Proviso to section 12, secti#n 18
and sub-section (4) and subsection (7) of section 19]
(1)  For the purpose of proviso to section 12; section 18; and sub-sections
(4) and (7) of section 19, the “interest at the rate prescribed” shall be
the State Bank of India highest marginal cost of lending rate +
Provided that in case the State Bank of India marginal cost of lénding
rate (MCLR) is not in use, it shall be replaced by such benchmark
lending rates which the State Bank of India may fix from time to time

for lending to the general public.
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The legislature in its wisdom in the subordinate legislation under the
provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is
reasonable and if the said rule is followed to award the interest, it will
ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India i.e,

https://sbi.co.in, the marginal cost of lending rate (in short, MC[LR) as on
date i.e., 17.08.2023 is 8.75%. Acqplglglgly, the prescribed rate ¢f interest
will be marginal cost of lendmg r‘a‘te #2%4 i.e, 10.75%.

On consideration of th_e circumstances, the documents, submisf;ions and
based on the findings of the authorjty regarding contraventi

s as per

ndent is

provisions of rule 28[1], the authorlty is satisfied that the res
in contravention ofthe provisions of the Act. By virtue of clause 4.2 of the
agreement to sell executed between the parties on 28.06.2013, the
possession of the subject uh’ft was-tobe delivered within a period of 36
months from the date';?f exegr.:ujfiofl of buyer’s agfeement which ¢omes out
to be 28.06.2016. As fér as grace period is concerned, the same is allowed
for the reasons quoted above. Therefore, the due date of handing over of
possession is 28.12.2016.
Keeping in view the fact that the allottee/complainant wishes to withdraw
from the project and demanding return of the amount received by the

promoter in respect of the unit with interest on failure of the promoter to

complete or inability to give possession of the plot in accordancfe with the
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terms of agreement for sale or duly completed by the date specified
therein. The matter is covered under section 18(1) of the Act of 2016.

The due date of possession as per agreement for sale as mentioned in the
table above is 28.12.2016 and there is delay of 5 years 9 months and 16
days on the date of filing of the complaint. The authority has further,
observes that even after a passage of more than 6.7 years till date neither

the construction is complete nor the offer of possession of the allotted unit

«x
e'«

has been made to the allottee by th xggpondent/promoter The authority
is of the view that the allottee cann;: be expected to wait endlessly for
taking possession of the unit which 1s‘_-\ ;a_.lliott\ed to it and for whlchithey have
paid a considerable é;;lﬁunt of money towards the sale consideration. It is
also pertinent to me‘nt‘ion that cbmplainant has paid more than 100% of
total consideration till 2017. Further, the authority observes that vide
proceeding of day dated 06:07.2023, the counsel for the re'spondent

confirmed that earlier the competent-authority has granted a provisional

completion certificate in the year' 2016, itself but the same was later on

withdrawn by it due to certain discrepancy and as on date no part CC/CC
of the said project has been granted. T

Moreover, the occupation certificate/completion certificate of the project
where the unit is situated has still not been obtained by the réspondent
/promoter. The authority is of the view that the allottees ¢annot be
expected to wait endlessly for taking possession of the allotted unit and

for which he has paid a considerable amount towards the sale
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consideration and as observed by Hon'ble Supreme Court of India in Ireo
Grace Realtech Pvt. Ltd. Vs. Abhishek Khanna & Ors., civil appeal no.
5785 0f 2019, decided on 11.01.2021

“.... The occupation certificate is not available even as on date, which élearly
amounts to deficiency of service. The allottees cannot be made to wait
indefinitely for possession of the apartments allotted to them, nQr can
they be bound to take the apartments in Phase 1 of the project.......

Further in the judgement of the Hon’ ble Supreme Court of India in the

cases of Newtech Promoters and Developers Private Limited Vs State of

U.P. and Ors. (supra) rerterated ln case of M/s Sana Realtors Private
Limited & other Vs Union of India & others SLP. (Civil) No. 13005 0of 2020
decided on 12.05.2022. it was observed

25. The unqualified r'rghr of the allottee to seek refund referred Under Section
18(1)(a) and Section 19(4) of the Act is not dependent on any contm;naes
or stipulations thereof. It appears that the legislature has conséi
provided this right of refund on demand as an unconditional absolut:
to the allottee, if the promoter fails to give possession of the apartme
or building within the time stipu’lated under the terms of the agr
regardless of unforeseen events or stay orders of the Court/Tribunal,
is in either way not attributable to theallottee/home buyer, the pror
under an obligation to refund the amount on demand with interest
rate prescribed by the State Government including compensation i
manner provided under the Act with the proviso that if the allottee dc
wish to withdraw from the project, he shall be entitled for interest
period of delay till handing over possession at the rate prescribed.”

The promoter is responsible for all obligations, responsibi
functions under the provisions of the Act of 2016, or the rules and
regulations made thereunder or to the allottee as per agreement for sale

under section 11(4)(a). The promoter has failed to complete oriunable to
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give possession of the unit in accordance with the terms of agreement for
sale or duly completed by the date specified therein. Accordingly, the
promoter is liable to the allottee, as the allottee wishes to withdraw from
the project, without prejudice to any other remedy available, to return the
amount received by it in respect of the unit with interest at such rate as
may be prescribed.

Accordingly, the non-compliance;gg the mandate contained in section
11(4)(a) read with section 18(1,13‘%}\(1 on the part of the respondent
is established. As such, the cem;i;nants are entitled to refund of the
entire amount paid by them at the prescribed rate of interest ie., @
10.75% p.a. (the State Bank of India highest marginal cost of lending rate
(MCLR) applicable as on date +2%) as prescribed under rule 15 of the
Haryana Real Estate (Regulation and Development) Rules, 2011 from the
date of each payment till the actual date of refund of the amm.int within

the timelines provxded in rule'16.of the Haryana Rules 2017 1b1c1

E.Ill To cancel the application for license of the respondent pnder the
section 7(1)(C) of the Act of 2016.

In the absence of particulars for proceeding under section 7[1]((3) of the
Act 2016, no directions can be issued.

E.1IV Direct the respondent to compensate @ Rs.20,000/- ppr month
under section 12 of the Act.

E.V Direct the respondent to @ Rs.50,000/- pr monql to the
complainants as the deficiency in service for keeping the
complainants in dark regarding the progress of the property which
is made on respondent under section 11 and 19 of the Act of 2016.

E.VI Direct the respondent to reimburse the lltlgatloq cost of
Rs.1,00,000/- paid by the complainants.
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E.VII Direct the respondent to compensate with the opportunity cost of
Rs.10,0000/- per month to the complainants causing due to the
delay in giving the possession.

The complainants are seeking above mentioned relief w.r.t. compensation.
Hon’ble Supreme Court of India in civil appeal nos. 6745-6749 of 2021
titled as M/s Newtech Promoters and Developers Pvt. Ltd. V/s State of
Up & Ors. (supra), has held that an allottee is entitled to claim
compensation & litigation charges under sections 12,14,18 and section 19
which is to be decided by the adjudu;atmg officer as per section 71 and the
quantum of compensation & htlgation expense shall be adjudged by the
adjudicating officer having due regard to the factors mentioned in section
72. The adjudicating. ofﬁcer has excluswe jurisdiction to deal| with the
complaints in respect of compensatlon & legal expenses.
Directions of the authority _
Hence, the authority hereby passes this order and issues the %following
directions under section 37 of the Act to ensure compliance of obligations
; |

cast upon the promoter as per the function entrusted to the |authority

under section 34(f): |

i. The respondent/promoter-is directed to refund the entirF paid-up
amount i.e., Rs.1,19,31,359/- received by it from the con‘!plainants
along with interest at the rate of 10.75% p.a. as prescribed 4nder rule
15 of the Haryana Real Estate (Regulation and Developme'*'lt] Rules,
2017 from the date of each payment till the actual realizatﬁon of the

amount. !
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ii. A period of 90 days is given to the respondent to comply& with the

directions given in this order and failing which legal consequences
would follow.

iil. The respondent is further directed not to create any third-party
rights against the subject unit before full realization of the paid-up
amount along with interest thereon to the complainants. Even if, any
transfer is initiated with respect to sub]ect unit, the receivables shall

be first utilized for clearmg dues ef allottee/ complamants

30. Complaint stands disposed of.
31. File be consigned toregistry. -
V.l = S

Dated: 17.08.2023 (Vijay Kumar Goyal)
X Member

| ~ 4. Haryana Real Estate
&&&&&& "~ Regulatory Authority,
Gurugra
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