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‘ G’URUGRAM Complaint No. 2332 of 2022
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. 2332 0f 2022
Date of filing complaint: 24.05.2022
First date of hearing: 24.08.2022
Date of decision 25.07.2023

]oltl Galt International

R/jo: 1A, Maya building, plot 533, 17t road,

Khar(West), Mumbai-400052. Complainant

Versus

M[s Vatika Limited

Office : Flat no. 621, 6t floor, Devika towers, Nehru

Pl3ce, New Delhi-110019 Respondent

CQRAM:

Shii Vijay Kumar Goyal Member

Shiri Sanjeev Kumar Arora Member

AHPEARANCE:

Sh Ankush Satija Advpcate for the complainant

SH Venket Rao Adyocate for the respondent

ORDER

The| present complaint has been filed by the gomplainant/allottee under

sectfion 31 of the Real Estate (Regulation and

sho

11

sha

under the provisions of the Act or the ru

Development) Act, 2016 (in

't, the Act) read with rule 28 of the Haryana Real Estate (Regulation

andLDevelopment) Rules, 2017 (in short, the Rules) for violation of section
(

)(a) of the Act wherein it is inter alia prlescribed that the promoter

I be responsible for all obligations, responsibilities and functions

lles and regulations made
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theeunder or to the allottees as per the agreement for sale executed inter

se.

Unit and project related details

Thelparticulars of the project, the details of sale consideration, the amount
paid by the complainants, date of proposed handing over the possession

and|delay period, if any, have been detailed in|the following tabular form:

S.N. | Particulars Details
1. Name and location of the | “Vatika Express City” at sector 88A &
project 88B, Gurgaqn, Haryana
2. Nature of the project Residential plotted colony
3. Project area 100.785 acrles
4, DTCP license no. 94 of 2013 |dated 31.10.2013 valid upto
30.10.2019
& Name of licensee M/s Malvipa Developers Pvt. Ltd. &
others
6. RERA Registered/ not | Registered yvide no. 271 of 2017 dated
registered 09.10.2017|valid upto 08.10.2022
7. Plot no. 12, Street np. E-11, block E
8. Plot area admeasuring 400 sq. yds.
Date of booking 11.11.2012
9. Date of allotment 22.11.2013| (email messages pertaining
to blocking |of plot at page no. 37)
10 Date of builder buyer | Not executed
agreement
13 Due date of possession 22.11.2016
Since no BBA is executed despite number

of requestsjvide email from page 38 to 40.
Due date fogr handing over of possession
is  calculated

as per Fortune
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re and Ors. vs. Trevor D'
Lima and |Ors. (12.03.2018 - SC);
MANU/SC/0253/2018 wherein it was
observed that “a person cannot be made
to wait indéfinitely for the possession of
the flats allptted to them and they are
entitled to se¢ek the refund of the amount
paid by the

, along with compensation.
Although we are aware of the fact
that when there was no delivery period
stipulated | in the agreement, a
reasonable (time has to be taken into
consideration. In the facts and
circumstances of this case, a time
period of 3 years would have been

reasonable| for completion of the
contract.
13. Total sale consideration Rs.1,78,00,000/-
14.| |Amount paid by the|Rs. 1,58,00,000/- as per the
complainant agreement (dated 11.11.2012 at page
33 and 34.
Rs. 1,78,00,000/- as per claim of the
complainan including  the cash
‘ component paid on 10.08.2012 but no
| receipts for ¢gash component are attached
| and hence] not being taken into
consideration.
15. Offer of possession Not offered
16.] | Completion certificate Not obtained
17. Legal notice for refund 15.03.2022

Fac}s of the complaint:
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Tha} based on the representations/assuranges of the respondent, the

complainant agreed to invest in the respondent’s project namely “Vatika

Expfess City”. In pursuance thereof, payment to the tune of Rs.

1,7800,000/- has already been paid to the respondent by the complainant.

Thaf a formal agreement dated 11.11.2012 was also executed between the
parfies containing terms of the aforesaid investment. At the time of
exeqution, the respondent promised a very rogy picture of the project and
assyred the complainant about the timely allotment as well as handing
ovey of the possession of the said plot of land in the said project, which was
assyred to be handed over, on or before the completion of 48 months from

the glate of execution of the agreement dated 1j1.11.2012.

Thaj subsequently, the complainant vide| email dated 16.11.2013
reqyested the respondent to confirm the allofment of the plot of land in
the $aid project in terms of the said agreement; The respondent vide email
datgd 22.11.2013 confirmed allotment of plot bearing no. 12, street no. E-
11, plock no. E, Sector 88A, Gurgaon, Haryana, situated in an upcoming
resiflential township, namely “Vatika Express City” and blocked the same

in fgvour of the complaint.

Thaf the complainant from time to time, had yerbal discussions with the

repijesentatives of the respondent wherein, |it was represented to the

complainant that all requisite licences, apprgvals and permissions have
beep duly acquired by the respondent, and that a third-party developer
hadpeen engaged for undertaking development of the said plot of land. It
was|further represented to the complainant that the construction of the
said| project was going in full swing, and that there was no impediment

cauging any sort of delay in timely delivery of possession in the project.

Page 4 of 21



PHARERA

GURUGRAM Complaint No. 2332 of 2022

Tha} despite the aforesaid assurance and despite duly receiving complete

pay

ment for the said plot way back in 2012, the respondent has till date

faildd to handover/deliver possession of the spid plot to the complainant,

whifh needless to reiterate, was promised [to be handed over to the

confplainant within 48 months from the execution of the agreement dated

11.11.2012 i.e., on or before November, 2016.

Thaf the respondent despite allotting the said plot in the said project to the

confplainant, has miserably failed to even exefute a registered agreement

to sgll, builder buyer agreement and/or othef documents required to be

exe
pre
the

pro

ruted by promoters/directors of a registered project, in the manner

scribed under the act, and has not only failed to adhere to the terms of
Agreement dated 11.11.2012, but also b¢en non-compliant with the

Visions, rules and regulations of the Act. Needless to state, the

conjplainant has on numerous occasions requested the respondent to

exe

the

rute the builder buyer agreement and othe such documents. However,

respondent has remained non-compliant{and till date has even failed

to det the said documents executed.

Tha

the

pos

ass

t the respondent failed to even keep the gomplainant informed about
developments in the project, and kept on assuring/representing that
session would be duly handed over fo the complainant, which

irances have in hindsight turned out to be nothing but false promises,

to flefraud the complainant into parting with their hard-earned money.

Negdless to reiterate, the complainant being 4 registered firm based out in

Mupmbai was totally dependent upon the respondent for timely

infgrmation regarding the updates/developnients in the said project.

A
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10. Thaf the complainant from time to time, had telephonic communications

with the representatives of the respondent
agr¢ement to sell, builder buyer agreement

However, all such request fell on deaf ears, a

requesting execution of an
and other such documents.

g the respondent completely

ign@red all such requests and till date, no builder buyer agreement or any

other document was executed between the parties.

11. That the complainant on account of the aforesaid delays, lapses and

brepches solely attributable to the respondent, vide email dated

28.10.2017 was constrained to request the respondent to refund back the

mopey paid to the respondent along wit

by

accrued interest, due to

inclssant delays/breaches solely attributable|to the respondent, who had

his time completely abdicated from their contractual obligations

towards the complaint, despite receiving complete payment in respect of

thelproject way back in 2012.

12. Hoyvever, the respondent completely turned a blind eye to the requests of

theJcomplainant and failed to transfer possession of the said plot or refund

corfsideration paid in term thereof, on one pretext or the other, despite

beipg in possession of hard-earned money of|the complainant to the tune

of §s. 1,78,00,000/-.

13. Sinfe then, the complainants made repeated attempts to enquire about the

stajus of the project whereby it was informed|to the complainants that the

saifl plot is not yet ready and that possession would not be handed over

prqmptly. The respondent while acknowledging the inordinate delay

caysed by them assured the complainants th

at the possession of the said

plot would be handed over to the complainants as earliest as possible. As

sudh, the complainant was left with no other option but to trust the

[
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 the unreasonable delay caused by the re

truction at the said project site amounts

cent customers like the complainants o
ed money to the respondents. Needless t

complainant firm despite having inveg

rances/promises of the representatives of the respondent, which in

sight have turned out be false, frivolous and vexatious.

spondent even in initiating

to gross breach of the faith

sed by the complainant in them. The afgresaid act clearly portrays

- deceitful intention since inception laced with the motive to entice

f entrusting of their hard-
o reiterate, the partners of

ted their life savings for

purg¢hasing the said plot have been left completely disheartened and have

lost

the

Tha

asst
pOS:

pos:

earl

all faith in the respondents capability of
aid plot.

| despite the aforesaid, the complainant
red/represented by the representatives
ession of the said plot in the said project w

ession of the same would be handed ové

shoyed interest towards “visiting the plot a

plot

Ass
the
co
co

fals

, no response was forthcoming from the r

Lich, having no faith left, the complainant sé¢

|Iconstruction site, however, to the utten

lainant, the construction of the entirt

handing over possession of

in early 2022, was again
of the respondent that the
ould be duly completed and

r to the complainant at the

est. However, when the complainant vide email dated 19.02.2022

hd taking possession of the

espondent.

nt its representative to visit
shock and dismay of the

e project is still far from

letion, yet the respondent was continuing to make fraudulent and

representations in order to cheat the co

thereby causing wrongful gain to the responds

conjplainant to the tune of Rs. 1,78,00,000/-.

mplainants of their money,

ent and wrongful loss to the
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To the utter shock and dismay of the complainant, upon visiting the site, it

camge to light that the project had been stalle
neg

Up

d from time to time, due to

igence, breaches and non-compliances on behalf of the complainant.

further enquiry, it has now been brought to the knowledge of the

confplainant that the Authority has in numerous occasions come to the aid

of t
deli

e allottees in the said project, who were

suffering from the delay in

yery of possession and other such delays, breaches and lapses on

behflf of the complainant. Avoiding prolixity but at the risk of repetition,

itis

resy

reiterated that the complainant having made complete payment to the

ondent way back in 2012 had fulfilled their contractual obligations

witl} utmost conviction and professionalism| however, the respondent

despite having acknowledged the receipt of th

han

e aforesaid amount failed to

lover possession/occupation of the said plot to the complainant,

within the stipulated period of 48 months from the date of execution of

agrdement dated 11.11.2012 ie., which period expired way back in

November, 2016.

In

conmjplainant was constrained to issue lega

thrqugh its counsel, seeking termination
11.31.2012 on account of breaches, delays an
to

resy
the paid legal notice, the respondent while ac
thei
ami

comjplainant.

e respondent and claiming refund of

iew of the aforesaid nonchalant behavipur of the respondent, the

notice dated 15.03.2022,
of the agreement dated
d lapses solely attributable

the amount paid to the

ondent in 2012 along with accrued interest. Subsequent to receiving

knowledging and admitting

" contractual obligations expressed an intention to settle the matter

rably and proposed to “initiate the process of refund in favour of the
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despite best efforts of the complainant, a con

at

petween the parties, as the responde

ackpowledging its financial obligations towar

mak

pregcribed under the act.
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' the complainant, through its counsel, replied to the aforesaid email,

email dated 21.03.2022 expressing their readiness and willingness to

ng a consensus. However,
sensus could not be arrived

nt despite admitting and

s the complainant, failed to

e payment/refund of the amount along with accrued interest, as

That after seeing the unreasonable delay and malafide practice, the

con

Secf

havjng already terminated the agreement

no

plainant has decided to withdraw from the project in accordance with

ion 18(1) of the Real Estate (Regulation apnd Development) Act, 2016,

ted 11.11.2012 vide legal

t{ce dated 15.03.2022 and seeks refund of the amount paid by him to the

respondent, in respect of the said plot with interest.

That the complainant has suffered incessantly on account of the delays,

laps
WI'(

gaiged and unfairly acquired advantage out

es and breaches solely attributable to the respondent and has suffered

ngful loss at the behest of the respondent,/who has disproportionately

their own default. As such,

thelcomplainants is entitled to claiming compensation for opportunity loss

and gains prevented by the respondents.

Re

Thq complainant has sought following relief(g):

i.

Reply by respondent:

ljef sought by the complainants:

Direct the respondent to refund the total

L

amount to the complainant

falong with the prescribed rate of interest as per the applicable rules.
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23. Thaf the present complaint, filed by the complainant, is bundle of lies and

hen
con
repl

con

ce liable to be dismissed as it is filed with

oduced hereunder for proper adjudicatio

plainant is raising false, frivolous, mislea

put any cause of action. The

plainant had failed to provide the corr¢ct facts and the same are

n of the present matter. The

ing and baseless allegations

agamst the respondent with intent to make urnlawful gains.

24. Att

ne outset, in around August 2012, the complainant, learned about the

project launched by the respondent and approached the respondent

repgatedly to know the details of the said project. The complainant further

inqgired about the specification and veracity of the project and was

sati

the

project.

25. ThzT the complainant in the present complai
d

ha

sfied with every proposal deemed necessary for the development of

t is a corporate entity who

purchased the said plot in question only| with the perspective of an

invgstment not for own usage and residing purposes. Further, the

con

mis

plainant has erred gravely in filing the present complaint and

ronstrued the provisions of the Act, 2016. It is imperative to bring the

attgntion of the Authority that the Act,2016 was passed with the sole

intgntion of regularization of real estate projects, promoters and the

disy

ute resolution between the parties.

26. That after having keen interest in the p

oject constructed by the

respondent the complainant desired to book g plot and paid an amount of

Rs.40,00,000/- for further registration upon won judgment and

invgstigation.

27. Thaton 11.11.2012, an investment agreemen

b

ies for the plot in question in the aforesa

t was executed between the

id project. The complainant
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was|well aware of the terms and conditions of the agreement and agreed

to sign upon the same upon their own judgment and investigation.

Thaf the booking made by the complainant was more of an investment
natyre and as per the agreement no specific possession clause was
proyided at the time of execution of the agreement. The complainant was
moije concerned about the appreciation over the investment than for the

posgession.

. Thaf since starting the respondent was committed to complete the project
andfhas invested each and every ambunt so reg¢eived from the complainant
towprds the agreed sale consideration. [The project was slightly

decglerated due to the economic slowdown in{the economy.

. Apart from the above, the progress of the construction of the project was

alsg affected due to various other unforeseen circumstances such as:

a. Unexpected introduction of a new National |Highway being NH 352 W
(herein "NH 352 W") proposed to run through the project of the respondent.
Under this new development NH 352 W was initially supposed to be
developed as sector roads by Haryana Urban Development Authority
(HUDA) which took around 3 years-in completing the land acquisition
process.

b. The Haryana Government in alliance with the Town and Country Planning
Department in exercise of power vested under|Section 45 (1) of Gurugram
Metropolitan Development Authority Act, 2017 (GMDA Act) vide its
Notification dated 11.04.2018 makes the transfer scheme for transferring
the properties falling within the ambit of NH 352 W acquired by the HUDA
to GMDA for development and construction of NH 352 W.

c. The GMDA vide its letter dated 08.09.2020 had handed over the possession
of said properties for construction and develgpment of NH 352 W to the
National Highway Authority of India (NHAI). This is showing that still the
construction of NH 352 W is under process resulting in unwanted delay in
completion of project.

d. Further, when HUDA had acquired the sector road and started its

construction, an area by 4 to 5 mtrs. was Wplifted. Before start of the

/3/ acquisition and construction process, the respondent had already laid down
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the services according to the earlier sector noad level. However, due to
upliftment caused by the HUDA in NH 352|W the company has been
constrained to raise and uplift the same within the project, which not only
result in deferment of construction of project byt also attract costing to the
respondent.

e. Re-routing of High-Tension lines passing throygh the lands resulting in
inevitable change in the layout plans.

f. Direct impact on project due to policy of NILP and TOD issued on
09.02.2016.

31. Thaf the project in question was obstructed due to the reasons beyond the
confrol of the respondent and the same are¢ explained in detail. Upon
congidering the aforesaid fact the respondent|whole adopting a customer
cenfric approach had offered to settle the complaint by making refund of

the gmount paid by the complainant without any deduction and interest.

32. Thajon 16.03.2022, the respondent vide emai] had already requested and
callgd upon the complainant to return the original documents of the said
plot to further enable the respondent in proceeding further with the

refuphd process.

33. Thaj instead of return the original documents in possession the

complainant had preferred to file the complaint before the Authority.
However, the matter could have been amicably settled if the complainant

had pubmitted the original documents to the respondent.

34. Thajthe complainant has suppressed the aboveg stated facts and has raised

thisjcomplaint under reply upon baseless, vague, wrong ground and has
misLad the Authority for the reasons stated above. None of the reliefs as
prayed for by the complainants are sustainable before the Authority and

in tHe interest of justice.

E. Jurigdiction of the authority:

A
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Territorial jurisdiction

36. As per notification no. 1/92/2017-1TCP dated

and

Reg

ilatory Authority, Gurugram shall be enti
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authority observes that it has territorial as well as subject matter

diction to adjudicate the present complaint for the reasons given

14.12.2017 issued by Town

Country Planning Department, the jurisdiction of Real Estate

re Gurugram District for all

purpose with offices situated in Gurugram. In the present case, the project

in question is situated within the planning

The

the

present complaint.

E.Il} Subject matter jurisdiction

21. Sectipn 11(4)(a) of the Act, 2016 provides ft

resfonsible to the allottee as per agreement

repfjoduced as hereunder:

Section 11(4)(a)
Be responsible for all obligations, responsibilitie
provisions of this Act or the rules and regulations

allottees as per the agreement for sale, or to the as

the case may be, to the allottees, or the common

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of th
promoters, the allottees and the real estate agents
and regulations made thereunder.

area of Gurugram district.

refore, this authority has complete territorial jurisdiction to deal with

hat the promoter shall be
for sale. Section 11(4)(a) is

s and functions under the
made thereunder or to the
sociation of allottees, as the

case may be, till the conveyance of all the apartments, plots or buildings, as

areas to the association of

allottees or the competent authority, as the case may be;

te obligations cast upon the
under this Act and the rules
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fin view of the provisions of the Act quoted above, the authority has

conyplete jurisdiction to decide the complaint regarding non-compliance

of gbligations by the promoter leaving aside ¢ompensation which is to be

ded

stage.

Fur

to grant a relief of refund in the present mat

Pri
11.

Her
Cou

Lim

ded by the adjudicating officer if pursued by the complainant at a later

fher, the authority has no hitch in proceeding with the complaint and

er in view of the judgement

pas[ed by the Hon’ble Apex Court in Newtech|Promoters and Developers

ate Limited Vs State of U.P. and Ors.” SCC Online SC 1044 decided on

11.2021 wherein it has been laid down as under:

“86. From the scheme of the Act of which|a detailed reference has
been made and taking note of power of adjudication delineated with
the regulatory authority and adjudicating officer, what finally culls
out is that although the Act indicates the distinct expressions like
‘refund’, ‘interest’, ‘penalty’ and ‘compensation’, a conjoint reading
of Sections 18 and 19 clearly manifests that when it comes to refund
of the amount, and interest on the refupd amount, or directing
payment of interest for delayed delivery |of possession, or penalty
and interest thereon, it is the regulatory|authority which has the
power to examine and determine the outcame of a complaint. At the
same time, when it comes to a question of seeking the relief of
adjudging compensation and interest thergon under Sections 12, 14,
18 and 19, the adjudicating officer exclysively has the power to
determine, keeping in view the collective reading of Section 71 read
with Section 72 of the Act. if the adjudication under Sections 12, 14,
18 and 19 other than compensation as envisaged, if extended to the
adjudicating officer as prayed that, in gur view, may intend to
expand the ambit and scope of the powers and functions of the
adjudicating officer under Section 71 and that would be against the
mandate of the Act 2016."

ce, inview of the authoritative pronouncement of the Hon’ble Supreme
rt in the matter of M/s Newtech Promoters and Developers Private

ited Vs State of U.P. and Ors. (supna), the authority has the
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26.

juri
allo

Finflings on the objection raised by the res

Fl

It ig contended on behalf of the respondent/

circ

the

hon

tran

to

project and outbreak of covid-19 etc. But all

regd

pol

feat
befc
auth

ade

gra

expfred from March 2020 for a period of 6 1
evegts happened beyond the due date of pog

given any benefits of indefinite period for its o

Thelcircumstances detailed earlier did not aris

tak

i HARERA
2D GURUGRAM

I{Al, re-routing of high tension lines pas

perIld in this regard cannot be given to the re
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Objection raised by the respondent
condition.

project, resulting in its delay such as var
ble Supreme court, introduction of new,

sferring the land acquired for it by HUDA {

rd are devoid of merit. The passing of]

ire and the respondent should have taken
re fixing the due date. Secondly, the vari

orities were not all of a sudden. Thirdly, d

into account while completing the proj¢

diction to entertain a complaint seeking refund of the amount paid by

tee along with interest at the prescribed nate.

pondent.

regarding force majeure

builder that due to various

imstances beyond its control, it could not $peed up the construction of

jous orders passed by NGT
highway being NH-352W,
0 GMDA, then handing over
sing through the land of the
the pleas advanced in this

various orders to control

Ihtion in the NCR region during the month of November is an annual

the same into consideration
bus orders passed by other

ue to covid-19 there may be

lay but the same has been set off by the govt. as well as authority while

fJting extension in registration of the projects, the validity of which

nonths. Moreover, many of
session & hence cannot be

'wn wrongs

e at all and could have been
oct and benefit of indefinite

spondent/builder.
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F.IlObjection regarding the complainant bein

27.

not

con

It ig

GURUGRAM

plaint filed by her under Section 31

maiptainable. It is pleaded that the preamble ¢

ise

The

Act

nacted to protect the interest of consume
Authority observes that the respondent i

s enacted to protect the interest of consun

It isettled principle of interpretation that pr

a st

the

pro

agg

Cco

aitute and states the main aims and objects
same time, the preamble cannot be us
yisions of the Act. Furthermore, it is [

rieved person can file a complaint ag

ravenes or violates any provisions of the

made thereunder. Upon careful perusal of all

thebuyer’s agreement, it is revealed that the

paid considerable amount towards purchase ¢

it igimportant to stress upon the definition of

Act

and the same is reproduced below for req

“Z(d) ‘allottee’ in relation to a real estate project
a plot, apartment or building, as the case

rent.”

pleaded on behalf of respondent that con

[consumer. So, she is entitled to any prote

Complaint No. 2332 of 2022

g investor.

nplainant is an investor and
iction under the Act and the
of the Act, 2016 is not
f the Act, states that the Act
rs of the real estate sector.
s correct in stating that the
ners of the real estate sector.
pamble is an introduction of
5 of enacting a statute but at
sed to defeat the enacting
)ertinent to note that any
lainst the promoter if he
Act or rules or regulations
the terms and conditions of
complainant is a buyer and
f subject unit. At this stage,
 the term allottee under the

dy reference:

means the person to whom
ay be, has been allotted,

sold(whether as freehold or leasehold) or otherwise transferred by the
promoter, and includes the person who subsgquently acquires the said
allotment through sale, transfer or otherwise byt does not include a person
to whom such plot, apartment or building, as the case may be, is given on

28. In yiew of above-mentioned definition of allottee as well as the terms and

congditions of the flat buyer’s agreement exequted between the parties, it

ﬂ is dqrystal clear that the complainant is an allottee as the subject unit
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allofted to them by the respondent/promoter. The concept of investor is

notdefined or referred in the Act of 2016. As per definition under section

2 of the Act, there will be ‘promoter’ and ‘allottee’ and there cannot be a

parfy having a status of ‘investor’. The Maharashtra Real Estate Appellate

Triunal in its order dated 29.01.2019 in appeal No.0006000000010557

titlgd as M/s Srushti Sangam Developers Pvt|Ltd. Vs Sarvapriya Leasing

(P) Ltd. and anr. has also held that the concept of investor is not defined

or referred in the Act. Thus, the contention of promoter that the allottee

beiflg an investor is not entitled to protect

rejefted.

on of this Act also stands

Findlings on the relief sought by the complainant:

Dirgct the respondent to refund the paid amount along with interest.

In the present complaint, the complainants intend to withdraw from the

projfect and are seeking return of the amount

paid by them in respect of

subject unit along with interest at @24% pla. Sec. 18(1) of the Act is

repgoduced below for ready reference:

Section 18: - Return of amount and com
18(1). If the promoter fails to complet

(a)in accordance with the terms of the agr
case may be, duly completed by the date

(b)due to discontinuance of his business as
of suspension or revocation of the regis
for any other reason,

he shall be liable on demand to the allot

wishes to withdraw from the project, witho

remedy available, to return the amoun

with interest at such rate as may be p
including compensation in the manner as p

/Q/ respect of that apartment, plot, buildin

possession of an apartment, plot, or building.-

or is unable to give

ment for sale or, as the
specified therein; or
a developer on account
ation under this Act or

ees, in case the allottee
t prejudice to any other
received by him in
, as the case may be,
escribed in this behalf
ovided under this Act:
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IGURUGRAM

the project, he shall be paid, by the prom
month of delay, till the handing over of the

Complaint No. 2332 of 2022

Provided that where an allottee does not intend to withdraw from

pter, interest for every
possession, at such rate

as may be prescribed............" (Emphasis sugplied)

30. Inthe present complaint, the complainant bogked a unit in the above said

31.

32,

33.

project on 11.11.2012 for a total sale consideration of Rs. 1,78,00,000/-

and

buy]

the

Kee
fron
pro
conpplete or inability to give possession of the

terths of agreement for sale or duly compl

the

The

tab

on{

The

uni

Thd

end

pai

@/. obgerved by Hon’ble Supreme Court of India

Pr's agreement was executed between the

ping in view the fact that the allottee comp

rein. The matter is covered under section

due date of possession as per agreement
le above is 22.11.2016 and there is delay ¢

he date of filing of the complaint.

occupation certificate/completion certifig
[ is situated has still not been obtained b
authority is of the view that the allottee
lessly for taking possession of the allotte

1 a considerable amount towards the

|allotted a plot no. 12, ST E-11, block E admeasuring 400 sq. yards. No

parties despite that till date

romplainant has paid an amount of Rs. 1,58,00,000/.

lainant wishes to withdraw

n the project and demanding return of the amount received by the

moter in respect of the unit with interest gn failure of the promoter to

unit in accordance with the
eted by the date specified

[8(1) of the Act of 2016.

for sale as mentioned in the

of 5 years 3 months 16 days

rate of the project where the
y the respondent-promoter.
cannot be expected to wait
d unit and for which he has
sale consideration and as

in Ireo Grace Realtech Pvt.

Page 18 of 21




Ltd,

on 1

34. Fur

GURUGRAM Complaint No. 2332 of 2022

Vs. Abhishek Khanna & Ors,, civil appeal no. 5785 of 2019, decided
1.01.2021

i

... The occupation certificate is not availabld even as on date, which
clearly amounts to deficiency of service. The alldttees cannot be made to

wait indefinitely for possession of the apartments|allotted to them, nor can
they be bound to take the apartments in Phase 1 of the project......."

her in the judgement of the Hon’ble Supreme Court of India in the

cases of Newtech Promoters and Developers Private Limited Vs State of

U.P,

and Ors. (supra) reiterated in case of M/s Sana Realtors Private

Limyted & other Vs Union of India & others SLP (Civil) No. 13005 of 2020

decjded on 12.05.2022. it was observed

35. The
func
regl
und

give

/A/ sale

25. The unqualified right of the allottee to seek refynd referred Under Section
18(1)(a) and Section 19(4) of the Act is not depenident on any contingencies
or stipulations thereof. It appears that the legislature has consciously
provided this right of refund on demand as an ungonditional absolute right
to the allottee, if the promoter fails to give possession of the apartment, plot
or building within the time stipulated under the terms of the agreement
regardless of unforeseen events or stay orders of the Court/Tribunal, which
is in either way not attributable to the allottee/hame buyer, the promoter is
under an obligation to refund the amount on demand with interest at the
rate prescribed by the State Government including compensation in the
manner provided under the Act with the proviso that if the allottee does not
wish to withdraw from the project, he shall be eptitled for interest for the
period of delay till handing over possession at the|rate prescribed

promoter is responsible for all obligations, responsibilities, and
tions under the provisions of the Act pf 2016, or the rules and
lations made thereunder or to the allottee as per agreement for sale
er section 11(4)(a). The promoter has failed to complete or unable to

possession of the unit in accordance with| the terms of agreement for

or duly completed by the date specified therein. Accordingly, the
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e A

pro

the

amg@unt received by him in respect of the unit

may be prescribed.

36. Thi

including compensation for which allottee

adjgdging compensation with the adjudicating

v

37,

The

the

G. Dirgctions of the Authority:

38. Henpce, the Authority hereby passes this ord
dir

W.

10.y5% (the State Bank of India highest m;
(MELR) applicable as on date +2%) as presi
Haijyana Real Estate (Regulation and Develop
dat

timglines provided in rule 16 of the Haryana |

cas

und

|

—

HARERA

GURUGRAM

ead with section 31(1) of the Act of 2016.

amount received i.e. Rs.1,58,00,000/- ¢

[ upon the promoters as per the function

er Section 34(f) of the Act of 2016:

he respondent/promoter is directed to ref
,58,00,000/- paid by the complainant al
terest @ 10.75% p.a. as prescribed undet

moter is liable to the allottee, as the allott

project, without prejudice to any other ren

5 is without prejudice to any other reme

authority hereby directs the promoter t

Complaint No. 2332 of 2022

pe wishes to withdraw from
nedy available, to return the

with interest at such rate as

dy available to the allottee
may file an application for

y officer under sections 71 &

p return to the complainant
vith interest at the rate of
arginal cost of lending rate
cribed under rule 15 of the

ment) Rules, 2017 from the

p of each payment till the actual date of refund of the amount within the

Rules 2017 ibid.

er and issues the following

bctions under section 37 of the Act to ensure compliance of obligations

5 entrusted to the Authority

fund the entire amount of Rs.
pbng with prescribed rate of

' rule 15 of the Haryana Real
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il

& CURUGRAV

Eptate (Regulation & Development) Rules,

ppyment till the date of refund of the depos

against the subject unit before full realizati
With interest thereon to the complainant,
i
fqr clearing dues of allottee-complainant.

d

would follow.

rections given in this order and failing

39. Conpplaint stands disposed of.

40. File

(Sanieﬂlﬂ
/" Member

Haryana Real Estate Regulatory Authority, Gurugram

%

be consigned to the Registry.

%

;,,é,,\\f“/%y
ar Arora)

Dated: 25.07.2023

Complaint No. 2332 of 2022

The respondent is further directed not to d

itiated with respect to subject unit, the red

2017 from the date of each
ited amount.

reate any third-party rights
pn of paid-up amount along
and even if, any transfer is

eivable shall be first utilized

Al period of 90 days is given to the respondents to comply with the

which legal consequences

V.-
(Vijay Kumar Goyal)
Member
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